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the Third 1769, until EasTER TERM in the 14th Year of his Reign 
1774, (with four Casxs before that Time) ending with the Casz of 

Ty/jen Eſq. againſt Clarke, in a Mrit of Right, died at the Bar by 
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of Tenements whereof his Father (whoſe heir he is) was ſeiſed within 
Sixty Vears then laſt paſt: Together with Copies of the whole Pro- 


ceſs, Pleadings, Verdict and final Judgment therein, taken from the 
Records. 
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Beau v. Bloom 456 207 
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biſhop of Winton and Fountain 
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Fell v. Fell 399 
Fine, Lord Chief juſtiee Wilmot's 
© ;caſe 249 
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others 297 
Fonereau v. Anonymous 59 
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Kitchin and others aſſignees of a 


bankrupt v. Campbell Eſq. 304 
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Leader widow v. Moxon and others 
Page 461 
Linton v. Bartlett 47 
Lockyer Eſq. v. Coward and another 


executors, Ge. 
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London Lord Mayor of, his caſe 188 
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Loyd v. Williams | 141 


Loyd qui tam, Cc. v. Williams 250 
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Maſt v. Goodſon 348 
Mattravers v. Foſſet aud others 295 


Melchart and others v. Halſey and 
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Others executors 


149 
Meres et al v. Anſell et af 275 


Miller Thomas his caſe 4.20 


Godfrey v. Saunders 73 | Morris aſſignee of the ſheriff v. 
Golden v. Manning and Peyton 429 i ces an attorney 348 
Goodright v. Harwood 497 | Murray v. Harding clerk 390 
Goodright . Flood 23 
Goodtitle v. Newman 516 N 
Goodtitle v. 1 ombs 15 | Noarts o Frocmean 38 
Grocers Company v. The Arch- e 
biſhop of Canterbury and Back- O 
| 214, 221 | | | 
3 a | I 48 Onſlow Eſq. V. Horne clerk 177 
Gulliver v. Poyntz _ 151 | » 
H Parker v. Conſtable _ 25 
| TR EC 3 : Parſons v. Loyd 41 
rs Os 51 | Perrott attorney v. Hele 6 
Henzel demandant v. Lodge tenant Powell v. Milburne clerk 355 
154 Pugh v. Curge ven 35 
Hodges v. Atkis 398 * 
Rackham v. Jeſſup ef at 332, 338 
Jack ſon v. Ford | 13 ! Rawlinſon v. Stone I 
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Saunderſon v. Baker and another 

Page zog 

Sayer qui tam, &c. v. Dicey et al 
60 

Scott v. Perry 206 
Scott v. Shepherd 403 

Simmons v Shannon 147 

Stephenſon v. Hardy 388 

Strithorſt v Greme Eſq. 145 

Sutton v. Fenn 339 
Swain v. Hall 45 

T 

Thruſtout v. Coppin 277 

Tinkler v. Poole and another 146 

Tullidge v. Wade 18 
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Tyſſen Eſq. v. Clarke Hage t 
Same v. Same 1 541 
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Vanderheyden v. De Paiba 528 
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Walter v. Stewart 455 
Ward v. Ganſell 154 
Wheſton v. Pack man 49 
Whiting and others v. Panchard 
0 
Wood's caſe 3 * 
Wright v. Ruſſell 
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Y 1 
Voung and another v. Hockley 346 


The 
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Sir Henry Gould, Knight, Juſtice | 


 Lurland. | 
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Some Account of the moit eminent Counſel. 


The Lord Chancellor, Judges, 
Serjeants at Law, Sc. in 

' Michaelmas Term the 10th 
Year of King George the 
Third 1760. 


HARLES Lord Camden Chan- 
cellor. | , 

Wiiiam Lord Mansfield, Chief Juſ- 

. tice B. R. | 


Sir Thomas Sewell Knight, Maſter of | J 


the Rolls. 
Sir Jebn Eard'ey Wilmot, Knight, 
Lord Chief Juſtice C. B. 8 
Sir Thomas Parker, Knight, Lord 
Chief Baron of the Exchequer. 
Sir Edward Clive, Knight, Juſtice 
CS. 
Sir Sidney Stafford Smythe, Knight, 


Baron of the Exchequer. 


| 


Sir Richard Adams, Knight Baron of | + 


of the Exchequer. 
The Honourable Henry Bathurſt, 
Eſq. Juſtice C. B. 


C. B. 

George Perrott, Eſq. Baron of the 

T xchequer. 

Sir Joſeph 7: ates, Knight, Juſtice B. R. 

Sir Richard Afton, Knight, Juſtice | 
B. R. 

Edward IViiles, Eſq. Juſtice, B. R. 

Sir Samuel Prime the late King's firſt 
Serjeant at Law [retired.] 

IWilliam Whitaker the King's firſt 
Serjcant at Law 

Willi:m De Grey Eſq. Attorney Ge- 
neral. | 

Jobn Dunn:ng Eig Sollicitor Gene- 
ral. | 


King's Serjeants at Law. 
George Nares, Wuli:am Davy, John 


Serjeants at Law, 


George Wilſon, James Forſter, Joſeph 
Sayer, Tohn Aſpmal [retired] 
7700 Glyn, Richard Leigh, William 

ephſon, Anthony Keck [retired.] 


King's Counſel, 


obn Morton Chief Juſtice of Cheſter, 
Richard Huſſey, Charles Ambler, 
William Blacꝶſtone, Eatoard Thur- 
low, Alexander i edderburn, James 
Waliace. | 
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From Michaelmas Term 1769 until 
Eaſter Term 1774 incluſive. 


nnn. 


17th January 1770. Lord Camden 
reſigned the Great Seal, which 
was delivered to the Honourable 
Charles Yorke the ſame Day. 
20th January 1770. Lord Chancellor 
Yorke died. 
21ſt January 1770. The Great Seal 
was given to Baron Smythe, Juſ- 
tice Bathurſt, and Juſtice Afton, 
Lords Commiſſioners thereof. 
12 February 1770. Sir William Black- 
tone Knight, Sollicitor General to 
the Queen, was called to the de- 
gree of Serjeant at Law, and ap- 
pointed a Juſtice of B. R. in the 
room of Sir ep Yates Knight, 
who was removed to the C. B. in 
the room of Juſtice Clive who re- 
ſigned on a penſion of 1200 J. per 
annum | ut audivi.] 
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March 1770. Edward Thurlow Eſq. 
appointed Solicitor General, in 
the room of John Dunning Eſq. 

April 1770. Richard Fackjon Eſq 

appointed King's Counſel. 


7th June 1770. Sir Jeſeph Yates 


Knight, Juſtice C. B. died, much 
lamented ! | 
June 1770. Sir Milliam Blackſtone 
| Juſtice B. R. appointed a Juſtice 
of C. B. in the room of Sir Toſeph 
Yates. TE: 
Sir William Henry Aſhhurſft was called 
to the degree of Serjeant at Law, 


and appointed a Juſtice , B. R. 


about this time. 


torney General, died in Trinity Va- 
cation 1770. 


23d January 1771. The Lords Com- 


£ 
* 


miſſioners reſigned the Great Seal 
to the King, when his Majeſty 
was pleaſed to give it to Henry 
Lord Apſley, with the ſtyle and 
dignity of Lord High Chancellor 

of Great Britain. 

January 1771. Sir George Nares one 
of the King's Serjeants appointed 
a juſtice C. B. in the room of 
Lord Apſley. 


th January 1771. Sir William De | 


Grey Knight, the King's Attorney 


General called to the degree of | 


| Serjeant at Law, and appointed 
Lord Chief Juſtice C. B. in the 
room of Lord Chief Juſtice Mil- 
mot who reſigned after having 
preſided there above four years 
with great honour and dignity. 


About the ſame time Edward Thur- | 


low Eſq. was appointed Attorney 
General, and Alexander Wedgder- 
burne, Eſq. Solicitor General to 
the King. 

January 1771. Griffith Price Eſq. 
ohn Skynner Eſq. Perrin, 
Eq. were appointed King's Coun- 


— 


: 


ö 
ö 


the Judges of Chefter and certain 


5th Febraary 1771. Serjeant Leigh 


appointed King's Serjeant. 


In Michaelmas vacation 1771. Robert 


Farl of Northington late High 
Chancellor of Great Britain, dicd 
at his ſcat in Hampſhire. N 


March 24th 1772. Serjcant Leigh 


died at his houſc in Lincoln. inn 


feetds. | 
3d April 1772. John Skynner Eſq. 


King's counſel appointed one of 


counties in H/ales. . 


Setjeant Forſter appointed King's 


Serjeant about the ſame time. 


ile Serjeant Jephſon died at Bath about 
Richard Huſſey Eſq. the Queen's At- | FER 


Eaſter Term 1772. V illiam Kempe 


the ſame time. $41 


Eiq. Thomas Walker Eſq. and 
Harley Vaughan Eſq. were called 
to the degree of Setjeant at law. 


In the vacation after Trinity Term 


1772. Francis C. Cuſt Eſq. James 
Mansfeld Eſq. Edward Bearcroft 
Eſq. and George L. Newnham Eſq. 


were appointed King's counſel. 


After having preſided in the court of 


Exchequerabout thirty years with 
great honour and dignity, the good 
Lord Chief Baron Parker reſigned 
a little while before Mz:cbaelmas 
Term 1772, and Baron Smythe was 
appointed Lord Chief Baron in 


his room. 


h November 1772. Sir James Eyre» 


Knight Recorder of London, and 


George Hill Eſq. a learned Barri- 
{ter were called to the degree of 
Serjeant at law; Sir James was 
appointed a Baron of the Exche- 


quer, and Serjeant Hul King's 
Serjeant. 


Serjeant Glynn choſen Recorder of 


| 


el; | 
3 


London in the room of Sir James 
Eyre. 


8th February 1773. Robert Earl of 


Litchfield was ſworn in court into 
his office of Cſtos Brevium C. B. 
3 15th 
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Some Account of the mot eminent Count 


— 


ecth Ma- ch 1774. Baron dams died 
of a malignant fever upon the 
midland circuit. 

8th Ap il 175 4: Sir John Burland 


Knight King's Serjeant, appointed 
a Baron of the Exchequer in the 
room of Baron Adams. 

28th April 1774. Naſh Greſe Eſq. 
and hn Adair Elq. two learned 
Barrificrd of Lincoln -in, were 
called to the degree of Scrjeant at 
law. 


— — 2 — ü — | 


At the time of publiſhing this 
Book in Michaclmas Term 1774. 


Henry Lord Aßpſtey, Lord High Chan- 
cellor of Great Britain. 

William Lord Mansfield, Chief Juſ- 
tice B. R. 

Sir Thomas Sewell Knight, Maſter of 
the Rolls. 

Sir Villiam De Grey Knight, 
Chief Juſtice C. B. 


Lord 


Sir Sidney Stafford Smythe Knight, 


Lord Chief Baron of the Exche- 
quer. 

Sir Henry Gould Knight, Juſtice C.B. 

George Perrot Eſq. Baron of the Ex- 

_ chequer. 

Sir Richard Afton Knight, 
B. R. © 

Edward Willes, Eſq. Juſtice B. R. 

Sir M illiam Blackftone Knight, Juſtice 
C. B. 

Sir William Henry n . 
* B. R. 


Juſtice 


| 


Sir George Nees Juſtice 
C. B. 

Sir James Jie Knight, Baron of 
the Exchequer. 


Knight, 


Sir n Bur- land Knight, Baron of 


the Exchequer. 

Sir Samuel Prime night, the late 
King's firſt * at law [re- 
tired. 

Wilam Whitaker Ef, q. 
firſt Serjeant at law. x 

Edward Thurlow Eſq. Attorney Ge- 
neral. 

Alexander Wedderburne Eſq. Solici- 
tor General. 


the King's 


King's Serjeants at law. 


Vi Wen Davy, James Forſter, George 
Hill. 


Serjeants at Law. 


George Wilſon, Joſeph Sayer, John 
Aſfpinal, [retired.] Anthony Keck 
[retired.]} John Glynn, William 
Kempe, Thomas Walker, Harley 
Vaugban, Naſh Groſe, Jobn Adair. 


King's Counſel extraordinary. 


Charles Ambler Eſq. Sir Anthony 
Thomas Abdy Baronet [retired. | 
Richard Fackſon Eſq. Yames Wal- 
lace Eſq. Grifith Price Eſq. 
Fohn + is Eſq. Francis C. 
Cuſt Elq. James Mansfield Eſq. 
E „ Bearcroft Eſq. George 
L. Newnham, Eſq. | 


Michaelmas 


| e e ER DOOR +4 
Michaelmas Term 
20 Geo. 2. 1746. 
Rawlinſon ver/us Stone. In Error. B. R. | a 


HIS was an action upon the caſe, brought in the C. B. A promiffory 
againſt Rawlinſon by Stone, upon a promiſſory note, pay- , „ - 

able to A. B. or order, and indorſed by the adminiſtra- his order, 
trix of A. B.; Rawlinſon the defendant below demurred y be in- 


; : g doried and 
ſpecially to the declaration, and ſhewed for cauſes of demurrer 3 aſigned 9 


1/t, That Stone, in his declaration, had not made a profert in by bis admi- 


curiam of the letters of adminiſtration ; and 2dly, That it did not 1 


appear by whom adminiſtration was granted; a ?hird objection gore being 
was taken at the bar of the C. B. viz. That an executor plaintiff, 


* d 
or adminiſtrator cannot by indorſement negotiate or aſſign over e 4 . 


a promiſſory note by the cuſtom of merchants, ſo as to give the fert in eu- 


indorſee an action thereupon in his own name. riam of the 
| | | letters of ad- 


miniſtration, 


This caſe was argued in C. B. three times; the laſt time, 
in Hilary term 18 Geo, 2. by Serjeant Prime for the plaintiff 
there [Stone], and Serjeant Birch for the defendant there [Rau- 
linſon], when, per totam curiam, the two firſt objections were 
over-ruled, becauſe the letters of adminiſtration cannot be ſup- 
poſed, to be in the cuſtody or power of the plaintiff Sone the in- 
dorſee ; and upon the trial of the cauſe, it would be incumbent 
upon him to ſhew.to the court and the jury, that the perſon 
who indorſed the note to him was the legal and proper admi- 
niſtrator of A. B.; and the third objection was likewiſe over- 
ruled, becauſe it is well known' to be the conſtant practice and 
uſage among merchants for executors and adminiſtrators to in- 
dorſe and negotiate bath promiſſory notss and bills of exchange ; 
and the courts of juſtice will always endeavour to adapt the 
rules of law to the uſage and courſe of trade, ad ez que fre- 
quentius accidunt jura adaptantur ; and the court: of Law are 
warranted in his, by the words of the ſtatute 3 & 4 Ann, c. 9. 
Jet. 1. which ſays, That promiſſory notes, payable to any perſon 

B or 
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Michaelmas Term 20 Geo. 2. 1746. 


or perſons, his, her, or their order, ſhall be aſſignable or in- 
dorſable over in the ſame manner as inland bills of exchange 
are or may be according to the cuſtom of merchants, The 
court ſaid, that the equitable intereſt in the note is converted 
into a legal intereſt, and the whole intereſt is veſted in the ad- 


miniſtrator, who before the ſtatute might have aſſigned his 


equitable intereſt, and ſince the ſtatute may now aſſign his legal 
intereſt. Judgment was given for the plaintiff Stone below by 
the whole court of C. B. whereupon Rawlinſon brought a writ 
of error, and aſſigned the general errors; and in this term the 
caſe was argued by Sir Thomas Bootle for the plaintiff in error, 
and by Mr. Ford for the defendant in error. 


Sir Thomas Bootle objected, , That a promiſſory note, pay- 
able to an inteſtate or his order, is not aſſignable or indorſable 
over by his adminiſtratrix, ſo as to enable the indorſee to bring 
an action thereupon in his own name, and that it was incumbent 
upon Stone the plaintiff below to have alledged and ſhewn (which 
he has not) in his declaration, that by the cuſtom of merchants 
inland bills of exchange are aſſignable and indorſable over by 
adminiſtrators or executors ; for that the Statute of the 3 & 4 of 
Queen Ann only makes notes of hand negotiable in the ſame 
manner as inland bills of exchange; and he ſaid, In an action 
upon a bill of exchange, unleſs the plaintiff declares upon a cuſ- 


tom to ſupport the af/umpfit according to the common form, the 


action will not be maintainable, and cited 1 Lord Raym. 281, I75. 


 2dly, Sir Thomas Bootle objected, that the plaintiff has not in 
his declaration made a profert in curiam of the letters of admini- 
ſtration, for that perhaps the adminiſtration in this caſe might 
be granted by a peculiar, and if ſo, the right of committing ad- 
miniſtration by ſuch peculiar ought to be alledged, and is a mat- 
ter of ſubſtance and traverſable; for de communi jure, here in 
England it belongs to the ordinary to grant adminiſtration ; and 


in ſupport of this objection, he cited Denham v. Stevenſon. 6 Med. 


241, 242. and prayed that the judgment might be reverſed. 


Mr. Ford for the defendant in error. Two objections are 


taken, ½, That a note of hand, payable to one or his order, is 
not indorſable by his adminiſtratrix. 24, That every indorſee of 
ſach note being a plaintiff, ought to bring the letters of admini- 
{tration into court, . 


In anſwer to the 1½ objection, it muſt be admitted, that pro- 
miſſory notes were not aſſignable or indorſable in point of law 
before the /tatute of the 3 & 4. of 2: Ann, but bills of exchange, 
by the law and cuſtom of merchants, were always indorſable ; 
and by that ſtatute notes of hand were made indorſable in like 


manner 
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manner as bills of exchange, to the intent to encourage trade 
and commerce, which, the preamble of the ſtatute ſays, will be 
much advanced, if ſuch notes ſhall have the ſame effect as in- 
land bills of exchange, and ſhall be negotiated in the like man- 
ner: An adminiſtrator of a merchant, having the abſolute pro- 


perty of a note of hand or a bill of exchange, may by the cuſtom of 


merchants indorſe and negotiate the ſame ; if he could not, it 
would tend to diſcourage rather than encourage trade and com- 
merce, contrary to the very purview of the ſtatute ; for ſuppoſe 


a merchant in Holland has a bill, or a note of hand, upon a 


merchant in London, muſt his executor or adminiſtrator come 
here into England to ſue for it, and ſhall he not be able to in- 
dorſe it over? If this be law, it will go a great way towards ruin- 
ing, inſtead of encouraging trade and commerce. A note of hand, 
payable to A. B. or order, is not ſo affixed to the perſon of A. B. 
individually, that no body elſe can. indorſe or negotiate the ſame 


note; for it has been determined, that a woman, while ſole, havin 


a note of hand payable to herſelf or order, and being poſſeſſed 
thereof marries, ſhe cannot by law indorſe or aſſign it over while 
ſhe is covert; for it is the abſolute ſole property of her huſband, 
and he alone can indorſe it. And as to what was ſaid by Sir Tho- 
mas Bootle, that the plaintiff below ought to have alledged and 
ſhewn in his declaration, that, by the cuſtom of merchants, bills 
of exchange are indorſable by adminiſtrators or executors, the caſe 
of Eriſtine v. Murray, 2 Ld. Raym. 1542, is an anſwer ; for there 
the court reſolved, that the law took notice of the cuſtom of 


merchants, without ſetting it out ſpecially, and that if a bill, 


as ſet out in a declaration, appeared to be within the cuſtom of 
merchants, it was ſufficient, 


In anſwer to the 2d objection: To be ſure, he who brings an 
action by a particular authority, muſt ſhew that authority to the 
court; but with regard to the preſent defendant in error, who 
has no right to the poſſeſſion of the letters of adminiſtration, 
the law will not require him to produce them to the court, be- 
cauſe it is not in his power fo to do: And in order to ſhew in 


what caſes a perſon in pleading is or is not obliged to ſhew to 
the court a deed or writing, Mr. Ford cited, 5 Rep. 74, 75. Wy- 


marke's Caſe. 10 Rep. 94. a. Doflor Leyfield's Caſe. Cro. Car. 
209. Gray v. Fielder. Cro. Jac. 70. Dag & Kent v. Pen- 
Levon, and prayed that the judgment might be affirmed. 


Lee Chief Juſtice : Suppoſe a plaintiff is aſſignee of a leaſe 
aſſigned to him by an adminiſtrator, is he obliged to make a 
4 in curiam of the letters of adminiſtration? I am of opinion 

e is not. There hath been no caſe cited, on either fide of the 
queſtion, whether the preſent action is maintainable or not: The 
act of parliament has made promiſſory notes indorſable and aſſign- 

: 1 able 


— _— 
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able in like manner as bills of exchange, generally; and if the 
plaintiff in error would reſtrain or confine this power of indorſing 
or aſſigning notes to the perſons only to whom ſuch notes are 
payable, it lies upon him to ſhew that this is ſo, by the true 
meaning and conſtruction of the ſtatute; but hat he has not 
done. 


The whole intereſt and property of this promiſſory note was 
in the adminiſtratrix ; which note, in it's nature, is made aſſign- 
able by act of parliament; and therefore I ſay again, that it is 
incumbent upon the plaintiff in error to make it out that it is 
not aſſignable in the hands of the adminiſtratrix ; but why it 
ſhould not be aſſignable in the hands of her who hath the whole 
property in it, 1 cannot tell; and if inquiry was to be made into 
the uſage among merchants, I believe there would be found 
many inſtances of theſe notes being aſſigned by adminiſtrators, 


As to the 2d objection, I think it has received a very full an- 
ſwer. In an action brought by an adminiſtrator himſelf, whoſe 
ower to ſue is founded upon the letters of adminiitration, it muſt 
be alledged in the declaration, that adminiſtration was committed 
to him, and that thoſe who granted it had a right to grant it; 
but he who claims under an adminiſtrator, has no occaſion to 
make a profert in curiam of the letters of adminiſtration, becauſe 
he has not the ſame in his power or cuſtody. Upon the whole 
I am of opinion that the judgment ought to be affirmed. 


Wright Juſtice, ſpoke to the like effect, and was of the ſame 


opinion. 


Deniſon Juſtice, ſpoke to the like effect, and moreover ſaid, 
That as this caſe came before the court upon a demurrer in law, 
the queſtion was, Whether this is not a good indorſement in 
point of law? And he was of opinion that it is good, and that 
the act of parliament muſt have a liberal conſtruction, it being 
made for the benefit of trade and commerce. 


But Mr. Juſtice Deniſon further ſaid; That if it had appeared 
to the court upon a ſpecial verdict, that there was no ſuch cuſtom 
among merchants, as for adminiſtrators to indorſe or aſſign bills 
of exchange, it would have been a very different caſe from the 
preſent; but that no ſuch thing appeared, and in truth that the 
cuſtom is for adminiſtrators to indorſe and aſſign bills; that he 
previouſly had ſome notice of this caſe coming before the 
court, and therefore had inquired touching the uſage among 
merchants and been well informed that it was the conſtant 


_ uſage amongſt them, for adminiſtrators to indorſe and aſſign 


over bills of exchange made payable to their inteſtates or order : 
That 


— 
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order, and given to her before marriage; which note, after her 
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That ſuppoſe a note of hand is made payable to a ſeme ſole before 
marriage, and ſhe afterwards marries, being poſſeſſed of the note, 
payable to herſelf or order, ſhe, being covert, cannot indorſe A note pay- 
and aſſign over the ſame. And to this purpoſe he cited a caſe of able to a 

Cennor and Martin, in C. B. Eaſter, ©: Ges 1. which he himſelf 8 95 
took a note of in that court; it was an action brought by the . 


indorſee of a promiſſory note, payable to Suſan Connor or her 3 her 
: usband's 


. ; a 5 property, and 
marriage, and while covert, ſhe indorſed to the plaintiff: The the cannot 


defendant pleaded that San Connor was married at the time of indotſe it 
the making the indorſement : The plaintiff demurred ; and the fe- _ 
queſtion upon argument was, whether the plaintiff could main- 

tain the action upon a note indorſed by a feme covert? The 

whole court were of opinion that the ſeme covert could not aſſign 

the note, becauſe by act of law it became the ſole right and pro- 

perty of her huſband: This ſhews that it was not an intereſt 

fixed to her perſon, becauſe if it had, ſhe might have indorſed 

it. He alſo ſaid, that the 2d objection had been fully anſwered; 

and that he was of the ſame opinion with the C. J. and Wright 
Juſtice, 


Foſter Juſtice, of the ſame opinion. 


Jud gment affirmed per tofam curiam. 


C Trinity 


Trinity Term 


7 Geo. 3. 1767. 


Between Theodore Darley, Brother and Heir at Law 
; of Vincent Darley deceaſed, Plaintiff ; 
A, ee, A.. | ES. 
# , Sr». 27 Elizabeth Darley, Widow, George Vincent Lang- 
FED or i A Fd worthy, Garland Langworthy and Eſſex his Wiſe, 
1 Long ee. Sarah Marſhall, Widow, Robert Gould and Mary 
a, his Wife, and John Trehawke, Defendants. 
eee 0-7 e PU | 
ge, 144% 24, 
Fon, 4 30. 


HIS caſe was made for the opinion of the judges of 
the court of Common Pleas, by an order of the court 
of Chancery of the 1oth of December 1766; which 


ſtates, 


That the plaintiff's brother, Vincent Darley deceaſed, was 
ſeiſed in fee of the premiſſes in queſtion ; vzz. the manor of Tre- 


A caſe ſent 
{rom the 
court of 


on the quef- Adacroft, Bowda, Treſwell, Treſellan, Lanxton, Trewannet, and 


tion, whe- - = a 1 * 
ther a com. two twelve parts in Twelve Men's Moor, [inter alia} ex parte 


mon recovery Maternd. | | 
ſuffered by 14 240 tn to Ac mite 34 tot Lon" re; 


tenant for Ii 1 inder r 1 remand: 3 1 
Oey Rake ee ͤ 
That Vincent Darley, previous to his marriage with Elizabeth 

Newton widow, by indentures of leaſe and releaſe, dated the 7th 

and 8th days of February 1743, the releaſe being tripartite, and 

made between Vincent Darley of the firſt part, William Archer 

Eſq. deceaſed, and John Trehawke, of the ſecond part, and the 

faid Elizabeth Newton of the third part: The ſaid Vincent Darley, 

in conſideration of the marriage, and of 500/. paid as a marriage 

portion and proviſion of maintenance for the ſaid Elizabeth, in 

caſe ſhe ſurvived him, and in bar of dower ; and in conſideration 

of the yearly income which he would be intitled to have and 

receive, in right of the ſaid Elizabeth, during their joint lives; 

| and 


chancery,up- Withie, the moiety of the manor of Relaton Peverell, Battens, 


"8 EAN 
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* for ſettling the premiſſes in queſtion as therein and herein- 


after is mentioned; did thereby give, grant and convey, unto the 
faid William Archer and John Trehawke, and to their heirs for 


Marriage ſet- 


tlement of 7 


ever, all thoſe meſſuages, lands and premiſſes, called Battens and and 8 Feb. 
Adacroft, with the appurtenances, lying in Northill, in the 3. 


poſſeſſion of the ſaid Vincent Darley deceaſed ; and all thoſe two 
other meſſuages and tenements, with the appurtenances, called 
or known by the name of Lanxton, otherwiſe Langton, in Northill 
aforeſaid, late in the poſſeſſion of Peter Hurdon butcher, deceaſed; 
and alſo all thoſe two other meſſuages and tenements called by 
the names of Trewithie and Lewarne, then alſo in the poſſeſſion of 
the ſaid Vincent Darley or his tenants, and the reverſion and rever- 
fions, remainder and remainders, rents, duties, and ſervices, of all 
and fingular the ſaid premiſſes, and all the eſtate, right, title, 
intereſt, uſe, poſſeſſion, claim and demand whatſoever, of him 
the ſaid Vincent Darley, of, in, and unto the ſaid premiſſes; to 
Hold the ſame with the appurtenances unto the ſaid William 
Archer and John Trehawke, their heirs and aſſigns for ever; 
in truſt to and for the uſes, intents and purpoſes, and with 
and under the conditions, powers, limitations and authori- 
ties, therein and herein-after mentioned, limited, appointed, 
expreſſed, and declared (that is to ſay); to the uſe and behoof 
of the ſaid Vincent Darley, his heirs and aſſigns, until ſuch time 
as the ſaid intended marriage ſhall take effect, and be duly 
had and ſolemnized ; and from and immediately after the ſo- 
lemnization thereof, to the uſe and behoof of the ſaid Vincent 
Darley and his aſſigns, fort and during the term of his natural 
life, without impeachment of or for any manner of waſte, and 
with full power for him or them to commit waſte ; and after- 
wards, and from and after the determination of that eſtate, to 
the uſe and behoof of the ſaid William Archer and John Tre- 
Hawke, and their heirs, for and during the natural life of the 
faid Vincent Darley, upon truſt, and to the intent to preſerve 
the contingent uſes and eſtates therein limited and appointed, 
from being barred, docked, defeated or deſtroyed, and for that 
purpoſe to make entries and bring actions as often as need ſhall 
require; but neverthelefs to permit and ſuffer the faid Vincent 
Darley and his aſſigns, peaceably and quietly to hold and enjoy 
all and ſingular the aforeſaid meſſuages, lands, tenements and 

emiſſes with the appurtenances ; and to have, take, receive 
and keep, the rents, iſſues and profits thereof, during his natu- 
ral life: And from and after the death of the ſaid Vincent Darley, 
to this further uſe, intent and purpoſe, that it ſhall and may 
be lawful to and for the ſaid Elizabeth Newton and her aſſigns, 
immediately from and after the ſolemnization of the ſaid in- 
tended marriage, and the death of the ſaid Vincent Darley her 
intended huſband, to have, levy, receive and take, for and 
during her natural life, one annuity or yearly rent-charge, of 
3 fifty 


a See ek 4... 
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 faying it was lying in Nortbill, and Linꝶinbam, and all thoſe lands, tenements, 


—_ 


fifty pounds of lawful money of Great Britain, free and clear of 
and from all and all manner of rates, taxes, impoſitions, defal- 
cations, deductions or abatements whatſoever, already impoſed 
or to be impoſed upon the ſaid premiſes; and the ſaid annuity. 
to be paid quarterly, by even and equal portions and payments; 
the firſt payment thereof to be made on ſuch feaſt as ſhall next 
happen after the death of the ſaid Vincent Darley, in lieu and 
full ſatisfaction of dower ; with a clauſe of diſtreſs for nonpay- 
ment of the ſaid annuity, and a clauſe of entry in caſe the ſame 
annuity is in arrear for three months, and no diſtreſs to be 
found: And after the death of the ſaid Vincent Darley and Eliæa- 
beth Newton, to the uſe of the ſaid William Archer and John 
Trehawke, and their executors and adminiſtrators, for the term 
of two hundred years, for younger children's portions: And 
after the determination and expiration of that term, to the uſe 
and behoof of the firſt ſon of the body of the ſaid Vincent Dar- 
ley, on the body of the ſaid Eligabetb: And afterwards, and 
for default of ſuch iſſue, to the uſe and behoof of the ſecond, 
and all and every other ſon and ſons of the body of the ſaid 
Vincent Darley, on the body of the ſaid Elizabeth lawfully to be 
begotten, and the heirs of their bodies lawfully iſſuing, ſeverally 
and reſpectively, as they ſhall be in priority of birth and ſeniority 
of age; the eldeſt of ſuch ſon and ſons, and the heirs of his 
body, being always to be preferred, and to take to the ſaid 
premiſſes before the younger of ſuch ſon and ſons, and the heirs 
of his body: And afterwards, for default of ſuch iſſue, to the 
uſe and behoof of the ſaid Vincent Darley, his heirs and aſſigns, 
for ever, 


That the marriage, ſoon after the date and execution of the 
ſaid ſettlement, took effect; but there never was any child or 
children of the marriage either male or female, 


The will da: That Vincent Darley, on the 10th day of October 1759, made 

ted 10 Od. his will, and thereby deviſed all his lands, tenements, and here- 

1739: ditaments, in the counties of Devon and Cornwall, to the defen- 
dant Elizabeth Darley his widow for her life, with remainders 
over. 


Leaſe and te- That the ſaid Vincent Darley, afterwards, by indentures of 
leaſe of the leaſe and releaſe, dated the 28th and 29th days of September 1763, 
ao 2 4 made between the ſaid Vincent Darley of the one part, and George 
from Vincent Green gent. of the other part, for the conſideration of ten ſhil- 
Der lings, did grant, bargain, ſell, releaſe and confirm unto the ſaid 
in ſee, to his George Green, his heirs and aſſigns, all that the manor of Tre- 
uſe, in con- qgyzthze, lying in Northill, with the rights, members, and appur- 


ere oY oar tenances; and alſo, the moiety of the manor of Relaton Peverell, 


and 
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and hereditaments, called or known by the name or names of to make 
Battens, Adacroft, Bowda, Treſwell, Trefillam, Lanxton, and Green tenant 
Trewannet, lying in the ſeveral pariſhes of Northill, Linkinham, i che pre- 
and Saint Fuliot aforeſaid, with the appurtenances ; and alſo, two 
twelfth parts of Twelvemen's Moore, with the appurtenances lying ' 
in Northill aforeſaid, together with all houſes, c. and the re- 
verſion and reverſians, remainder and remainders, rents and ; 
ſervices of the ſaid premiſes ; and, all the right, title, intereſt, 
uſe, poſſeſſion, claim, and demand whatſoever, of him the ſa'd Vin- 
cent Darley, of, in, and to the ſame manors, lands and 
remiſes with their appurtenances; To wave AND ro HOLD, 
all and ſingular the ſaid manors, meſſuages, rents, lands, 
tenements and hereditaments, and all and ſingular other 
the premiſes, with their and every of their appurtenances 
thereby granted, releaſed and confirmed, or mentioned or intended 
ſo to be, unto the ſaid George Green, his heirs and aſſigns for . 
ever, to the only uſe and behoof of the ſaid George Green, his heirs 
and aſſigns for evermore, to be holden of the high and chief lord 
and lords of the fee and fees of the ſaid premiſes, by the' rents, 
ſuits and ſervices thereof, (if any) antiently due and of-nght 


accuſtomed to be paid for the ſame. 


There are the like deeds of leaſe and releaſe from —_— 
Coad to the ſaid George Green, of lands in Saint Ives, which are 
likewiſe comprized in the recovery herein after-mentioned, 


That by indenture #r/partite, dated the firſt day of November 1 Nov. 1563. 
1763, between the ſaid Vincent Darley, Chriſtian Coad, and Jobn ag Bs 2 
Coad, of the firſt part, the ſaid George Green of the ſecond part, hos le. ſe 
and Edmund Turner of the third part, after reciting the ſaid in- and releaſe, 
dentures of leaſe and releaſe of the 28 & 29 of September 1703, ar L 
from the ſaid Vincent Darley to the ſaid George Green; and like- make Green 
wiſe the ſaid indentures of leaſe and releaſe from the ſaid Chriſtian Chet to - 
Coad to the ſaid George Green; and that the ſaid ſeveral in- 1 
dentures of leaſe and releaſe were ſo made to the ſaid George a recovery 
Green, and his heirs, to the uſe, intent and purpoſe, that he the _ boob, 

ſaid George Green might become perfect tenant of the freebold of the tneteol. 
faid manor, meſſuages, lands, tenements, and premiſes, with the ap- 
purtenances, and ſhould and might ſtand ſeiſed thereof until a 

ood and perfect common recovery with double vouchers over 
might be duly had, ſuffered and executed, of the ſaid lands 
and premiſes, according to the uſual courſe of common 
recoveries, for the aſſurance of lands and tenements, in ſuch 
caſes uſed and accuſtomed, it is witneſſed and agreed, by all the 
parties and their heirs, in manner following; that the ſaid Vincent 
Darley and John Coad, ſhall and will, before the end of M'chae/- 
mas term then next coming, permit and ſuffer the ſaid Edmund 
Turner to ſue forth, and proſecute againſt the ſaid George Green, 


one writ of entry, fur aiſſeiin in le poſt, returnable before his ma- 
85 May's 


10 


— 
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jeſty's juſtices of the Common Pleas at Weftminſter, thereby demand- 
ing againſt the ſaid George Green, the ſaid manor, meſſuages, lands, 
tenements, hereditaments and premiſes therein- before mentioned, 
by ſuch name and names, number of acres, quantities, qualities 
of land, and other certainties and deſcriptions in the ſaid writ to be 
contained, and in ſuch manner and form as by the counſel of 
the ſaid Edmund Turner ſhall be adviſed or required: Unto, and 
upon which rf of entry, ſo to be ſued forth and proſecuted, 
the ſaid George Green ſhall appear gratis in his proper perſon, or 
by his lawful attorney or attornies, and ſhall vouch to warranty 
the ſaid Vincent Darley and Fohn Coad, who ſhall likewiſe appear 
in their proper perſons, or by their attorney or attornies, and 
enter into warranty, and afterwards vouch to warranty the com- 
mon vouchee, who ſhall likewiſe appear and imparl, and after- 
wards make default and depart in contempt of the court, fo that 
judgment may be thereupon had and given for the ſaid Edmund 
Turner to recover the ſaid manors, meſſuages, lands, tenements, 
hereditaments and premiſes, againſt the ſaid George Green; and 
for the ſaid Gerrge Green to recover in value againſt the ſaid Vin- 
cent Darley and John Coad ; and for the ſaid / incent Darley and 
Join Coad to recover in valve againſt the common vouchee ; 
to the end one good and perfect common recovery, with double 
voucher, may be thereupon had, ſuffered, perfected and exe- 
cuted, according to the uſual courſe of common recoveries for 
the aſſurance of lands and tenements, in ſuch caſe uſed and ac- 
cuſtomed ; and the ſame recovery ſhall alſo be executed by writ 
of hatere facias ſeiſinam, accordingly: And that it was thereby 
covenanted and agreed, by all the parties and their heirs, that the 


ſaid recovery, ſo, or in any other manner to be had and ſuffered, 


of the ſaid manors, meſſuages, lands, tenements, hereditaments 
and premiſes, with the appurtenances therein before- mentioned, 
ſhould be and enure, and ſhould be deemed, conſtrued and taken, 
and is thereby meant and intended, and thereby declared to be 
and enure; and the ſaid Edmund Turner and his heirs, from and 
immediately after the ſuffering and perfecting the ſame, ſhall 
ſtand and be ſeiſed of all nd ſingular the faid manors, meſſuages, 
lands, tenements, hereditaments and premiſes, and every part 
and parcel thereof, with their and every of their appurtenances, 
to and for the ſeveral uſes, intents and purpoſes, therein and 
herein after mentioned, expreſſed and declared, of and concern- 
ing the ſame; and to and for no other uſe, intent or purpoſe, 
whatſoever; (that is to ſay), As for and concerning all and 
ſingular the ſaid manors, meſſuages, lands, tenements, beredi- 
taments, two twelfth parts of Twelve Men's Moor, and all other 
the premiſes, with their and every of their privileges, commons 
and appurtenances, thereunto reſpectively belonging, ſituate, Ily- 
ing and being, in the pariſhes of Nortbill, Linkinbam and Saint 
Juliot, and county of Cornwall aforeſaid; to the only uſe and 
behoof of the ſaid Vincent Darley, his heirs and aſſigns for ever; 
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and to and for no other uſe, behoof, intent or purpoſe, whatſo- 
ever. And as for and concerning all and ſingular the ſaid manor 
called Char/ton, and other the premiſes, with the appurtenances, 
lying in the patiſh of Saint Ives, and county aforeſaid, to the 
only uſe and behoof of the ſaid Jobn Coad, his heirs and affigns 


for ever ; and to no other uſe, intent and purpoſe, whatſoever. 


That in Michaelmas term 1763, a recovery was ſuffered in his 
majeſty's court of Common Plras, accordingly; wherein the faid 
Edmund Turner was demandant, the ſaid George Green tenant; 
and the ſaid Vincent Darley and John Coad vouchees, who 
vouched the common vouchee, againſt whom judgment was had 
in the uſual form. 


That the truſtees to preſerve contingent remainders, never made 51 
any entry to avoid this recovery in the teſtator's life time. 


That the teſtator, Vincent Darley, died on the 8th day of 
February 1764, without republiſhing his will. 


That the tenements called Battens, Adacroj?, and two Lanx- 
tons, are comprized in the ſettlement and recovery ; And, 


That the manor of Trewithie, the moiety of the manor of Re/- 
laton, Peverell, Bowda, Treſwell, Trefillam, Trewannet, and two 
twelfth parts in Twelve Men's Moor, are comprized in the ſaid re- 
covery, and are not comprized in the ſettlement of the 7th and 


8th of February 1743. 


And that Trewtthie tenement and Lewarne tenement are com- 
prized in the ſaid ſettlement, and not, by any particular names, 
in the recovery or deed, to lead the uſes thereof there. 


The queſtion is Whether the deeds executed and the recovery 
ſuffered by the faid Vincent Darley, under the circumſtances of 
this caſe, 1s a revocation of his will ? 


This caſe was argued twice at the bar; the firſt time, in 
Eafter tetm laſt, by Setjeant Nares for the plaintiff, (the heir at 
law) and Setjeant Leigb for the defendants; and in this preſent 
term, by Serjeant Burland for the plaintiff, an i Serjeant Glyn for 
the deferidants. 


It was argued by the counſel for the plaintiff, that the deeds con cited 
executed ad the recovery ſuffered by Vincent Darley, was a g pe ant” 
fevocation of his will; that it is an eſtabliſhed principle, and plainiis. 
well known, that if a man be ſeiſtd of lands in fee, and maketh „ 
his will thereof, and afterwards maketh a feoffment or other con- En a 
veyance thereof in fee, and takes back a new eſtate in fee, this 614 O pl. 2 
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3 Williams js a revocation of his will; and that wherever a man puts the 
: 1 whole intereſt of his lands out of himſelf, by any conveyance 
ſon 2, 66. whatſoever, after making his will, it will amount to a revocation 
39 Hen. 6, thereof, although he take the very ſame eſtate (which he had 


13 b. pl. 23. s 
1 7275 before) back again the very next day. 


528. 
l 3 That it cannot be denied, but muſt be admitted to be certain 
| Goa nt; fad" Pe a doubt, that if Vincent Darley had been ſeiſed in fee in 
ee 42 mae, | poſiefiion of the lands in queſtion when he made his will, and had 
. e, | afterwards ſuffered a recovery to the uſe of himſelf in fee, this 
{ 5 would have amounted to a revocation of his will; or if the re- 
covery had been declared to be to ſuch uſes as he ſhould direct or 
appoint, and for default of ſuch direction or appointment, to the 
ute of himſelf in fee, that this would alſo have amounted to a 
revocation; and it is equally certain likewiſe, that if a man ſeiſed 
in fee deviſes lands, and afterwards conveys the ſame away by 
any legal conveyance whatſoever, and takes back again a new 
eſtate, this would be a revocation of the deviſe: and there are 
caſes which go further; for it was ſaid by Lord Hardwicłe, in the 
; Cale of Parſons v. Freeman, 3 Atkins 741. 1 Wilſon 310. S. C. 
that if a man ſeized in fee deviſes, and afterwards levies a fine to 
his own uſe in fee, this has always been held a revocation al- 
though the teſtator is n of the od uſe ; the reaſon is, [as he ſaid] 
that courts of juſtice, in favour of the heir at law, will preſume 
the teſtator had ſome intention to alter or revoke his will in fa- 
vour of the heir, by ſuch an act done after the will. 
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That in the preſent caſe, when Vincent Darley made his will, 
and, after ſuffered, the recovery, he was tenant for life in poſſeſſion 
with remainder in truſt to preſerve contingent remainders, Cc. Ge. 
with remainder over to himſelf in fee; and by ſuffering the re- 
covery, he did thereby pull the whole intereſt in the land into 
himſelf, and got one intire fee ; a total new eſtate in fee, which 
could not be defeated, but by the entry of the truſtees to preſerve 
contingent remainders; his former eſtate for life, with contin- 

ent remainders, &c. and remainder over in fee, were all gone, 
until the truſtees ſhould enter for the forfeiture, which they 
never did; ſo that Vincent Darley died ſeiſed of an eſtate in fee, 
in poſſeſſion of the lands comprized in the ſettlement, being a 
different eſtate from z7hat which he had when he made his will. 
But whether it was the ſame or a different eſtate, the counſel for 
the plaintiff concluded, that the will was revoked by the deeds 
and recovery, ns 

Cite d for 


2 _ The counſel for the defendants argued, that the deeds and re- 


13. 2 Vern, covery did not amount to a revocation, the fame being executed 
241. 1 Rep. and ſuffered by Vincent Darley, without any intention appearing 
Pelham Cro. Pos » qt +4 

Car. 244 upon the {late of this caſe, to alter or revoke his will. They 


popham 108. | | TT | ſaid, 
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ſaid, that a recovery by tenant for life, remainder to truſtees, &c. 
was a nullity, an innocent recovery, and in this caſe nugatory ; 
that Vircent Darley's eſtate for life was not deviſeable; that all 
he could deviſe was his reverſion or remainder in fee; that he 
could not ſuffer a recovery of his remainder or reverſion in fee; 
that the recovery only operated upon his life-eſtate, which a- 
mounts to nothing. 


Wiln:ot, Chief Juſtice. There are a great many determinations 
touching the revocation of wills, and very nice artificial diſtinc- 
tions are made in favour of heirs at law. It ſeems to be clear, 
from the lateſt determinations upon this ſubject, that if a man 
be ſeiſed in fee, makes his w and deviſes, and afterwards con- 
veys by recovery, fine, feoffment, releaſe, &c. and takes back 
the ſame, or a different eſtate, it ſhall amount to a revocation ; 


the reaſon is, that it muſt be preſumed he intended to alter his 
ile But we muſt conſider whether the right of the truſtees (to 
' preſerve, &c.) in the preſent caſe to enter, will not preſerve the 


contingent remainders, although the truſtees did not enter in the 
life of Vincent Darley. We will conſider, and give our opinion 
to the court of Chancery. — After ſome time taken to conſider, the 
court gave their opinion, that the deeds executed, and the re- 
covery ſuffered by Vincent Darley, are a revocation of his will; - 
but did not deliver their opinion, or give any reaſons to the bar 


in communi banco. 


Chilton ve Whiffin and Cromwel. C. B. 


In conſider- 
ation that 
HIS was a ſpecial action of treſpaſs upon the caſe, wherein the 1-0 
plaintift declared, that the defendants and one William Hink- a bill of ex- 


ley were copartners in trade and merchandize ; that Hinkley drew a change 
drawn on 


bill of exchange upon the plaintiff, dated the 18th day of March him by de- 
1756, for C5 J. payable to one Robert Clay, or his order, fifty- ſendants, 
five days after date; and in conſideration that the plaintiff would 277 1 
accept the ſaid bill, the defendants undertook and promiſed to gemnif+ him;. 
find money to pay the bill, take it up, and to fave the plain- afterwards 
tiff harmleſs and indemnified, by reaſon of his acceptance there- ee e 
of; that he accepted the bill, which became due the 16th of baokrup:s, 
May 1766, and was indorſed by Rebert Clay to Heathfield and and 1 
Smith, who on the 15th of September 1766, ſued out proceſs Mlalati was 
from B. R. and cauſed plaintiff to be arreſted, and held to bail lued upon 
for the ſaid 65 J. that on the 24th of November 1766, he put dane F-agy 
in bail to that action, and in Jauuary 1767, was ſurrendered to — 
the marſhal of the marſhalſea, was charged in execution for the Reſolved, the 


debt of 65 J. and coſts, and hath remained in priſon rere, =: 008 


; der the com- 
wright miſſion] | 2 


Juſt. Wilmot. 
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wright and Smith, by indorſements, who arreſted the plaintiff 
thereon, held him to bail; he put in bail to that action, was 
ſurrendered, and charged in execution, and is ſtill in priſon ; 
there are other counts in the declaration : And that defendants, 
not regarding their promiſes, have not indemnified the plaintiff, 
to his damage, &c. The defendants pleaded the general iflue, 
that they made no ſuch promiſes ; and, 2%, That on the 16th 
day of Auguſt 1766, the defendants became bankrupts, and that 
the plaintiff's cauſe of action accrued before they became 
bankrupts, and that the defendants obtained their certificate on 
the day of -————— 1767; upon which iſſues 
were Joined. Upon the trial it was proved, that the defendants 
promiſed and undertook to indemnify plaintiff, from all coſts 
and damages he might be put unto, by reaſon of his acceptin 
the faid bill, and note for payment, and that the defendants 
would find money to pay, and take up the ſame ; that both the 
bill and note became due and payable before the defendants be- 
came bankrupts; that afterwards they became bankrupts, and 
Heathfield and Smith proved their debts, under the commiſſion of 
bankrupt, and have fince proceeded to judgment, and charged 
the plaintiff in execution in the King's Bench. The jury gave a 
verdict for the plaintiff upon the ſaid two firſt counts, and 308 J. 
10s. damages, and coſts 40 s. ; ſubject to the opinion of the 
court, whether the plaintiff is intitled to recover. I did not 
hear the argument at the bar: This is the ſtate of the caſe, and 
here follows the opinion of the court. 


Curia. We are all of opinion, that the paſtea muſt be de- 
livered to the plaintiff, and he muſt have his judgment : For no 
debt was due or owing, from the defendants to the plaintiff, 
until he was charged in execution, and his body being in priſon 
upon judgment and execution for a certain ſum, we hold to be 
the very ſame thing, as if the plaintiff had paid the debt and 
coſts, due on account of the bill and note; and Hen, and not be- 
fore, the defendants became indebted to the plaintiff; which 
being after the defendants became bankrupts, the plaintiff could 
not come in under the commudion. 


It was rightly argued at the bar, whether the cauſe of action 
was before the bankruptcy, and whether the plaintiff could have 
come in under the commiſſion as a creditor, to receive this 308 J. 
105. and coſts; if he could, he is barred; if he could not, he is 
not barred. | 


We being all of opinion, that the plaintiff could not come ix 
as a creditor, under the commiſſion of bankruptcy, it would be 
abſurd to ſay, that he is barred in this caſe ; but the caſe of 
Tully v Sparks and May, executors of Donalſon. 2 Stra. 867. 
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and 2 Ld. Raym. 1546, 1 570. is very clearly applicable to the The bark. 


preſent caſe: It was an action of debt for 800 /. wherein the „e 0! 
»laintiff declared, that William Donalſon in his life, viz. 6th of May not ä — 
1704, by his bond then dated, obliged himſelf, his heirs, execu- Ine * 
tors, and adminiſtrators, to the plaintiff Tully, and one Philip his enscube 
Rudſby, whom the plaintiff ſurvived, in 800 J. with condition, to do #n ad. 
that if the heirs, executors, or adminiſtrators, of the ſaid William, 1 
ſhould pay to the ſaid plaintiff Tw/ly and Philip, or the ſurvivor of cic.. © 


cies. 
them, or the executors or adminiſtrators of the ſurvivot of them, 
400 J. within two months after the death of the ſaid William, in 


caſe one Martha Latimer ſhould marry the ſaid William, and 


ſhould happen to ſurvive him, in truſt for the benefit and be- 
hoof of the ſaid Martha, her executors, adminiſtrators or aſſigns, 
then the obligation ſhould be void, otherwiſe ſhould remain in 
Full force ; and the plaintiff averred, that after the making the 
ſaid bond, viz. 8th of May 1704, the ſaid Martha married the 
ſaid William Donalſon ; and that after the ſaid marriage, vis. 17th 
of May 1727, the ſaid Philip Rud/by died, and the plaintiff ſur- 
vived him; and that the ſaid William, the ſame day and year, 
made his vil, and the defendants, his executors ; and after- 
wards, viz. zd of January, in the ſame year, the ſaid v not 
being revoked, died, and the ſaid Martha ſurvived him, and is 
yet alive; and that after the death of the ſaid William Donalſon, 
vg. on the 1oth of April 1728, the defendant Sparkes, proved 
the ſaid 20 in due form of law, and that the heir of William 
Donalſoan, or the ſaid defendants, or either of them, did not, 
nor did any other perſon pay to the plaintiff, the ſaid 4001. 
within two months after the death of the ſaid William, accord- 
ing to the ſaid condition; and that the ſaid 400 J. was ſtill due 
to the plaintiff, whereby the ſaid bond became forfeited, unde 


ati accrevit to the plaintiff, to demand of the defendants the 


ſaid 800 J.; but the defendants, though often requeſted, have not, 
nor hath either of them, yet paid the faid 800 J. &r. The de- 
iendant May pleaded, that he never adminiſtred, or proved the 
will; and the plaintiff, as to him, entred a no/le proſequ: ; the 
other defendant Sparks prayed oyer of the bond, which was ſet | 
out without the condition, and then pleas, that the obligor was 
a trader, and after entering into the bond, committed an act of 
bankruptcy; whereupon the creditors petitioned, had a commiſ- 
ſion, and he was declared a bankrupt, and had his certificate, 
which was confirmed: To this, the plaintiff having inrolled the 
condition of the bond in hæc verba, demurred; and judginent 
was given by the whole court, on the merits, that the plaintiff's 
debt was not barred by the matter comprized in the plea, and 
was not within the 7 Geo. 1. c 31. and that the plaintiffs could 
hot have come in to prove their debt within Hat ſtatute ; for that 
the 400 /. in the condition was payable at a day after the bank- 
ruptcy committed, v/z. within two months after the death of 


| Villiam 
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William Donal/on, the bankrupt ; and alſo, upon two contingen= 
dies, Viz. if Martha Latimer married him, and ſurvived him. 
And this judgment was afterwards affirmed in the Exchequer 


chamber. 


Whereth-re The court allo cited the caſe of Hz:c&lry v. Merry, 2 Stran. 
„ 1043. as very applicable to the preſent cafe. Meri, the defen- 
between the Gant there, on the gth of May 1734, was bail on a writ of error. 
time of be On the 23d of Octoler 1734, he committed an act of bankruptcy; 
mg” and, after a commiſſion, obtained his certificate. On the 12th 
and the of Novembes 1735, the Judgment was affirmed. And in debt 
atirmance, upon the recognizance of bail, he pleaded his diſcharge ; and 
_ Pifcharg. that the cauſe of action accrued before he became a bankrupt. 
ed from his And the Chief Juſtice (Lord Hardwicke), on the trial, held, 
recogn:zance that the defendant was not diſcharged, according to the caſe of 

Tully v. Sparks (above cited), for this was but a contingent debt, 

for which the plaintiff, Jec&ey, could not come in under the com- 

miſſion; the ſtatute of 7 Geo. I. c. 51. only letting in thoſe where 


the payment was certain, though future. There was a verdict 
for the plaintiff. 


Where the They alſo cited the caſe of Cro:4/hank v. Thompſon, 2 Stra. 1160. 
breach of a . : 

bond of in. Where the defendant gave a bond of indemnity, and before any 
demnity is breach, became a bankrupt; and being ſued, moved to be diſ- 


_ 5 2 charged on common bail: But the court compared it to the caſe 
ruptcy, the 


bond is not 


ducharged. ſpecial bail. 


The caſe of Macarty v. Barrow, 2 Stra. 949. was cited 
for the defendants; and the Lord Chief Juſtice Miimot 
ſaid, that it was the only caſe which, at the firſt bluſh, ſeemed 
to claſh with the caſes above cited. Sir Jahn Strange has re- 
ported the caſe to this effect; v/z. © The defendant, Barrow, 
in January 1728, drew bills on Stain, which in March were 
returned proteſted, for non-acceptance ; between the drawing 
and return, he became a bankrupt ; and being ſued to execution, 
as the drawer, he moved, on the act 5 Ces. 2. c. 30. to be diſ- 
charged”. Strange, contra, inſiſted, that this cauſe of action 
aroſe upon the non-acceptance and proteſt, which are both ne- 
ceſſary to be averred, in order to maintain the action; and the 
charges thereof are to be recovered. Sed per curiam, the princi- 
pal is the drawing the bills, and therefore he mutt be diſcharged. 
{Quere tamen, ſays the report). The Chief Juſtice (Amort 
ſaid, he had looked into his own note of this caſe, taken by 
himſelf at the bar, in Eaſter term, 6 Geo. 2. and that he, and 
other gentlemen his cotemporaries at the bar, uſed to confer and 
compare their notes together; and that therefore his note of 
this caſe was probably more accurate and full than Sir John 

 Strange's 


of 7. %%% v. Sparks (above cited), and ordered he ſhould give 
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Strange's report of it. And that the caſe was thus; viz. © The 
defendant, Barrow, in December, and until January 1728, drew 
bills upon merchants at Bilboa in Spain; that after the drawing 
of theſe bills, Parrow became a bankrupt; and afterwards, in 
February following, the bills were returned unaccepted and pro- 
teſted: Whereupon the defendant was arreſted; and being ſued 
to execution, moved to be diſcharged upon the flat. 5 Geo. 2. 
c. 30. Strange inſiſted, that the cauſe of action did not ariſe 
againſt Barrow, until the non-acceptance and proteſt : But it was 
reſolved by the court, that Barrow contracted the debts the very 
inſtant when he drew the bills, which was before the act of 
bankruptcy; and that the non-acceptance or proteſt did not raiſe 
any debt, but was only notice to the party who held the bills, 
that the drawee would not pay the ſame; and was as much as to 
ſay, * I will not pay the bills, and you may go back to the 
„ drawer, and he muſt pay you.” The court held the debts to 


be debita in preſenti ſolvenda in futuro by the drawer ; and the 


Chief Juſtice //:/mst ſaid, that the flat. 7 Geo. 2. c. 31. extends 
to all ſecurities given on good conſideration ; that the drawer of 
a bill of exchange, inſtantly upon his drawing the bill, con- 
tracts a debt; and a proteſt is nothing but a notice that the 
drawee will not pay it. 


Upon the whole ; no debt can be barred, but what was a 


debt contracted with certainty before the act of bankruptcy. 


Did the defendants owe to the plaintiff Ch:/ton, 308 J. 105. 


and coſts, before he rendered his body in ſatisfaction thereof? 


(which we take to be the fame thing as if he had actually paid the 
debt and coſts). They certainly did not. They had promiſed to 
pay the money, to furniſh the money to take up the bill and 
note, and to ſave the plaintiff, Chilton, harmleſs ; they broke 


their promiſe, Ch:/fon was terrified and arreſted. Here is an in- 
jury to a certain degree, but no debt owing by the defendants to 


Chilton, before his body was in execution for the certain ſum. 
How could the plaintiff, CHilton, at the time of the commiſſion 
of bankruptcy iſſued, have ſworn to a debt, before he had ad- 
vanced a ſhilling for the defendants? He certainly could not : 
But now his body being in execution, he has thereby paid the 
debt. So the poſfea muſt be delivered to the plaintiff, and he 
muſt have judgment. Per totam curiam. 
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Treſpaſs for 


getting 
plaintiff 8 
daughter 
with child 
per quod 
ſervitium 
amiſit. 


Damages 


50 l. not ex- 
ceſſive, and a 
mew trial was 


refuſed. 


Falter Term 


9 Geo. 3. 1769, 


Tullidge verſus Wade. C. B. 


RESPASS againſt the defendant, that he with force 
and arms made an aſſault upon A. B. daughter and ſer- 
vant of the plaintiff, and got her with child, whereby 
he loſt the benefit of her ſervice for a certain ſpace of 

time, and was put to great charge and expence in her time of 
lying-in : The defendant pleaded not guilty. The cauſe was 
tried before Mr. Juſtice Gu, at the laſt aſſizes; when the jury 
found a verdict for the plaintiff, and gave him 50 J. damages. 


Serjeant Davy moved for a new trial, and grounded his motion 
upon an affidavit tending to ſhew, that under the circumſtances 
of the caſe appearing at the trial, the damages were exceſſive; 
and alſo, that evidence was given, at the trial, of a promiſe of 
marriage made by the defendant to A. B. which ought not to 


have been permitted, becauſe ſhe may have another ſort of action 
upon that promiſe. 


Whereupon Mr. Juſtice G:u/d made his report to the court; 
and, after ilating the declaration as above, he ſaid, that A. B. 
the plaintiff's daughter, was called as a witneſs at the trial, and 
{wore that the plaintiff was a maltſter, and kept a publick houſe ; 
that ſhe was his daughter and ſervant, and was about thirty years 
old ; that the defendant was an exciſeman, made his addreſles to 
her as a lover, with an intention (as ſhe then thought) to 
marry her; that he was well received on that account by the 
plaintiff her father, and very civilly treated by him and his 
family, and often ſpent the evening with them :, She alſo 
ſwore, that he promiſed her marriage, and got her with child. 
the brother of 4. B. was alſo called, who depoſed that the 
plaintiff was wholly deprived of A. B.'s fervice and aſſiſtance in 
His buſincſs, and paid ſome money on account of her lying:- in. 


The counſel for the defendant, at the trial, objected to the evi- 
dence given, as to the promiſe of marriage; upon which A. B. 


offered 
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offered to give the defendant a releaſe as to that promiſe ; but the 
counſel for the defendant refuſed to accept thereof. Upon ſum- 
ming up the evidence to the jury, the Judge /Gou!d} was pleaſed 
to ſay, that he told them over and over again, that, in giving 
damages in this action, they muſt not conſider the injury done 
to A. B. as to the prom'ſe of marriage, but muſt leave that matter 

uite out of the queſtion, becauſe A. B. might have her action 
for breach of that promiſe; that he thought the plaintiff, A. B.'s 
father, was by neture bound to take care of her while ſhe laid in, 
and that they ſhould conſider his expences on that account, as 
well as his loſs of his daughter's ſervice. Whereupon the jury 

ve ol. damages, with which the judge ſaid he was not at all 
diſſatisfied; and that he thought, if the jury had then conſidered 
the promiſe of marriage, they would have given fix times as much 


damages. | 


Lord Chief Juſtice Vilnot. Actions of this ſort are brought 
for example's ſake ; and although the plaintiff's loſs in this cafe 
may not really amount to the value of twenty ſhillings, yet the 
jury have done right in giving liberal damages; and if A. B. 
brings another action againſt defendant for the breach of promiſe 
of marriage, ſo much the better; he ought to be puniſhed twice. 
Ai. B. being of the Age of zo, is nothing to mitigate damages, 
ot leſſen the defendant's fault, and we will pay no regard to any 
"> affidavit read to us, Brother Gould being fatisfied with the ver- 
dict; if much greater damages had been given, we ſhould not 
have been diſſatis fied therewith ; the plaintiff having received 
7 this inſult in his own houſe ; where he had civilly received the 
defendant, and permitted him to make his addreſſes to his 


Bathurſt Juſtice. To be ſure, the giving the promiſe of mar- 
7 Tiage in evidence at the trial of this cauſe, was very improper ; 
but as the jury were cautioned not to take notice of it, I am in- 
= Cclined to think they did not; for if they had, I think they 
; would have given more than 50. in damages. In actions of this 
nature, and of aſſaults, the circumſtances of time and place, when 
and where the inſult is given, require different damages; as it is a 
greater inſult to be beaten upon the Royal Exchange, than in a 

private room. I am of the ſame opinion with my Lord Chief 
Juſtice and my brothers. 


58 3 < 
= * Serjeant Davy took nothing by his motion; ſo the plaintiff 
lad judgment per totam curiam. | 


Michaelmas 


: daughter. 

8 8 8 | 

*Þ Clive Juſtice. If the jury had given 100/7. damages, I ſhould 
f not have thought them too much. | 
3 
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i Dye verſus Leatherdale and Simpſon. C. B. 


* 


0 by Declaration Norfolk, FO H N Leatherdale, late of, &c. and Cornelius Simp- 


30 in treſpaſs (to wit) n, late of, &c. were attached to anſwer John Dye, 
bi — of a plea, wherefore, with force and arms, Cc. the 


hog. ſaid F. L. and C. took a certain hog of the ſaid J. D. of the 
value of, Sc. at Frenze in the county aforeſaid, there found 
j and being, and drove and carried away the ſame, and converted 
| and diſpoſed thereof to their own uſe, and there did other 
wrongs to the ſaid J. D. to the great damage of the ſaid F. D. 
and againſt the peace of our ſaid lord the now king, Ec. and there- 
| upon the ſaid /. D. by Robert Greenacre his attorney complains, 
i} that the ſaid 7 L. and C. on the firſt day of September, in the 
Wh N year of our Lord 1768, with force and arms, &c. took a certain 
Wl! R hog of the ſaid 7. D. of the value of four pounds at F. afore- 
1% ſaid there found and being, and drove and carried away the ſame, 
_ = and converted and diſpoſed thereof to their own uſe to wit} at 
1 F. aforeſaid, and then and there did other wrongs to the ſaid 
1 J. D. to the great damage of the ſaid F. D and againſt the 
. | eace of our ſaid lord the now king, Ec. wherefore the ſaid 
7. D. faith, that he is injured, and hath ſuſtained damage to the 
value of 4/. and thereupon he brings this ſuit, &c, 
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"6 Viva. nat And the ſaid J. L and C. by Henry Browne their attorney, 


thereon. they are not guilty of the treſpaſs aforeſaid, above laid to their 
charge, in manner and form as the ſaid F. D. hath above thereof 


the country, and the faid J. D. likewiſe, 


29. Plea, that 
cefendants 


took the hog ſaid declaration mentioned, and driving and carrying the ſame 


ſant, and im- 
pounded it. 


guiliy; iſſue come and defend the force and injury when, Cc. and fay, that 
complained againſt them, and of this they put themſelves upon 
And for further plea, as to the taking the ſaid hog, in the 


damage fea- away, by the ſaid F. L. and C. above ſuppeſed to Aae born 
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done, they the ſaid J. L. and C. by leave of the court here to 
them for this purpoſe granted, according to the form of the 
ſtatute in ſuch caſe made and provided, ſay, that the ſaid 7. D. 
ought not to have or maintain his aforeſaid action thereof againſt 
them; becauſe they ſay, that the ſaid C. long before, and at the 
ſaid laſt time, when, Cc. was lawfully poſſeſied of, and in a cer- 
tain cloſe, called Netaſon s Lay, lying and being at F. aforeſaid, 
in the county aforeſaid. And becauſe the ſaid hog, at the ſaid laſt 
time, when, &c. was in the faid cloſe of the ſaid C. eating up 
the wheat then growing there, and there doing damage to the 
ſaid C. He the ſaid C. in his own right, and the ſaid 7. I as 
his ſervant, and by his command, at the ſaid laſt time, when, 
&c. took the ſaid hog, in the ſaid declaration mentioned, fo be- 
ing, in the ſaid cloſe called N. L. and doing damage there as 
aforeſaid, for and in the name of a diftreſs, and drove the ſame 
away, and impounded the fame in the common pound there, (to 
wit) at F. aforeſaid and there leſt the ſame, as it was lawful for 
him to do, for the cauſe aforeſaid ; which are the ſame taking 
the ſaid hog, in the ſaid declaration mentioned, and driving and 
carrying the ſame away, whereof the ſaid 7. D. hath above 
complained againſt them, and this they are ready to verify; 
wherefore the ſaid 7. L. and C. pray judgment, if the ſaid 7. D. 
ought to have or maintain his aforeſaid action thereof againſt 
them, Se. 
Mm. Jephſon. 


And as to the plea of the ſaid J. L. and C. by them laſtly g. "NIE 
above pleaded in bar, as to the taking the ſaid hog, in the ſaid to 33 


declaration mentioned, and driving and carrying away the ſame, plea, that 
by the ſaid 7. L. and C. above done, he the ſaid 7. D. ſays, king aud fn. 


that by any thing in that plea above alledged, he ought not to — bay 
be barred from having and maintaining his aforeſaid action thereof eee 
againſt them; becauſe the ſaid 7. U. ſays, that after the taking hog to their 
and impounding the ſaid hog, in the ſaid declaration mentioned, owa uſe. 
by the ſaid C. and J. L. in the name of a diſtreſs, in manner 

and form as they have in that behalf above pleaded (that is to 

ſay) on the firſt day of September, in the year of our Lord 1768 
aforeſaid, they the ſaid C. and 7. L. converted and diſpoſed of the 

ſaid hog to their own ule, to wit, at F. aforeſaid, as the ſaid J. D. 

in that behalf by his ſaid declaration above complains againſt 

them; and this the ſaid 7. D. is ready to verity, wherefore 

he prays judgment and his damages, by occaſion of the ſame 

treſpaſs in this behalf done, as laſt aforeſaid, to be adjudged to 

him, Sc. 


George Wilſon. 


And the ſaid 7. I. and C. as to the ſaid plea of the ſaid 7 D. General de- | 


by him above in reply, pleaded — the ſaid plea of the ſaid 7 e 
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L. and C. laſtly above pleaded in bar, as to the taking the ſaid 
hog, in the ſaid declaration mentioned, and driving and carrying 
the ſame away, above ſuppoſed to have been done, ſay, that the 
ſaid replication, and the matters therein contained, are not ſuf- 
ficient in law for the ſaid J. D. to have or maintain his ſaid 
action thereof againſt them; to which ſaid replication, in man- 
ner and form as the ſame is above pleaded, the ſaid J. L. and 
C. are not obliged by the law of the land to anſwer, and this the 
faid J. L. and C. are ready to verify; wherefore, for 
want of a ſufficient replication in this behalf, the ſaid 7. L. and 
C. as before, pray judgment if the ſaid J. D. ought to have or 
maintain his ſaid action thereof againſt them, &c. 
William ephſon. 
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Joiader in And the ſaid 7. D. ſays, that fince in his ſaid plea, by him 1 


en gore, i. reply, pleaded to the ſaid plea, of the ſaid 7. L. and Y 
C. laſtly above plcaded in bar, as to the taking the ſaid hog, in 
the ſaid declaration mentioned, and driving and carrying the 4% 

ſame away by the ſaid JF. L. and C. above done, he the ſaid 7. 

D. hath alledged ſufficient matter, in that replication, for him 

to have and maintain his ſaid action thereof againſt them, 

which he the faid . D. is ready to verify; and which 

ſaid matter the faid J. L. and C. have not denied, nor have |: 

in any manner anſwered the ſame, but have wholly refuſed to 

admit the verification thereof; he the ſaid J. D. as before prays 
judgment, and his damages by occaſion of the ſame treſpaſs in br 

this behalf done, as laſt aforeſaid, to be adjudged to him, Ec. iN 
George Wilſon. A 
It was argued by Serjeant Fephſon, for the defendants, that 43 
the replication was ill, becauſe it diſcloſed no new matter, 3 
but only repeated what was before alledged in the declaration; "I, 
viz. that the defendants took the hog, ard converted and diſpoſed 3 
thereof to their own uſe ; which the defendants had anſwered, by 
plcading xt, guilty to the whole declaration; whereupon iſſue is 
joined, upon which iſſue (he infiited) the fact might have been 
tried; viz. whether the defendants, after the taking and im- 
pounding the hog, converted the ſame to their own ule, or not. {i 
22 WD the plaintiff it was argued by Serjeant Wilſon, 1/, that bi 
hog tothe de- this being an action of eps againſt the defendants, for taking 
feadant's uſe, the hog, and driving and carrying away the ſame, and not trover, © 
8 for converting and diſpoſing thereof to their own uſe ; therefore 
an ation of the conver ſion thereof to their can uſe, as laid in the declara- 1 
treſpaf for tion, can only be conſidered as matter of aggravation, and need Wo 
taking the «A's . e WE 
hog, and is not be juſtified or anſwered in treſpaſs; for the converfion is 2 
not aviwered totally independent of the taking, and is not a treſpais si 
bv the general & armis. | Pe 
iſſue. | 0 


2 | 2dly, 
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2dly, He ſaid, that the defendant's ſecond plea having fully 
znſwered and juitified the whole treſpaſs in the declaration, 
which is only tbe taking, driving and carrying away the hog, 


1 (the converſion thereof being only aggravation) it then became 


neceſſary for the plaintiff to ſhew and alledge, that (notwith- 
ſtanding the taking the hog damage feaſant, and impounding the 
ſame, were lawful), the defendants afterwards converted and 
diſpoſed thereof to their own uſe, and thereby became treſpaſſers 
ab initio: And of that opinion were the whole court. He cited, 
Gargrave v. Smith, 1 Sal. 221. Yelv. 96, 97. and Gates v. 
Bayley, 2 Wilſon, 313. as caſes ſomething ſimilar to rt at the 
bar; which were all allowed to be good law. And the court 
being about to give judgment for the plaintiff, Serjeant Jeph/or 
moved for leave to withdraw his demurrer, which was granted 
upon payment of coits. | 
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3 Goodright of the demiſe of Welch wer/zs Flood. C. B. 


November 7. 


ment might be arreſted, becauſe an ejectment will not lie of a 
= Lrenement; and meſſuage or tenement is ſo uncertain, that the ſheriff 
Cannot tell of what he ſhall give poſſeſſion; for a tenement may 
be of an advowſon, houſe or land of any kind: He cited, 2 Stra. 
834. -1 Barnes, 114. 3 Mod. 238. | 
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Wilmot C. J. To be ſure there are many old caſes where 
judgments in ejectment have been arreſted for this ſuppoſed un- 
certainty, but I do not recolle& any very modern caſe : There 


N Eje&ment, the plaintiff declared of one meſſuag? or tene- Ejegment 


ment, and had a verdict; Serjeant Nares moved that judg- _ . 
of a meſſuage 


or tenement. 


* ond tenements,” and to proceed for the meſſuage. I think, a |," 
meſſuage or tenement, in common parlance, means a meſſuage ; words and 
and, at this time of day, no mortal imagines that a tenement axe. 


means any thing but a dwelling houſe, for by long ule it has ac- 
quired that definite fignification. Hæſitante curid, a rule was 
made to ſhew cauſe why judgment ſhould not be arreſted. 


November the 20th, this matter came on again, and was de- 
bated by counſel on both ſides; when the court ſeemed inclined 
to get over this objection, if poſſible, and took further time to 
conſider, until the laſt day of the term: But at laſt they thought 
themſelves bound by the caſes cited, and (againſt their incliaa- 
tion) arreſted the judgment, 


„ 


| FEAR, Blood 


But of a meſ- 
k ; ſuage and te- 
was a late caſe in B. R. where the declaration was of a meſſuage ae eee 


and tenement, and 7Zhat court gave leave to ſtrike out the words court will give 
leave to ſtrike 
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Blood verſus Lee. C. B. 


Touching ö ; IIS was an action upon the caſe upon afumpfit, com- 


coils of toit as f menced in the Palace Court for about the ſum of 91. 
3 which the defendant removed into this court by habeas corpus : 
Hern farperi. The cauſe being at iſſue, and the plaintiff not having proceeded 
to trial in due time after ifſue joined, the defendant gave him 
notice of motion for judgment, as in caſe of a nonſuit ; before 
the motion came on, the plaintiff (being a poor man) applied to 
be admitted, and was admitted, to proceed in his ſuit in formd 
pauperis. Afterwards, upon ſhewing cauſe why there ſhould not 
be judgment, as in caſe of a nonſuit, the rule was made abſolute, 
becaulc the plaintiff or his attorney would not undertake to pay 
the coſts of that application to the court; whereupon judgment, 
as in the caſe of a nonſuit, was entered the 3 iſt day of May laſt; 
and the plaintiff being now taken in execution upon that judg- 
ment, Serjeant G/ynn moved that he might be diſcharged out of 
cuſtody ; inſiſting that a pauper was not liable to coſts, in this 
caſe : Whereupon the court made a rule to ſhew cauſe. 


At another day, before the defendant came to ſhew cauſe, 
8. C. Miimot C. J. cited, from his own manuſcript notes, the follow- 
ing caſes relating to paupers and cofis; Winter v. Shw, Mich. 

Geo. 2. B. R. was trover by a pauper: At the trial, the plaintiff 
proved a demand and refuſal at the time of ſerving the writ, which 
being after the commencement of the action, he became non- 
ſuited; and having brought a ſecond action for the ſame thing, 
it was moved that he might pay the coſts of the nonſuit in the 
ſormer action, before he proceeded in the ſecond action; but 
the court refuſed to grant the motion, becauſe they thought the 
plaintiff had not been vexatious.—In Taylar v. Lowe, Trin. 7 


8. C. & 8 Geo. 2. B. R. the plaintiff being a pauper, and having given 


five or fix notices of trial and thereby vexed the defendant, it 
was moved that he might pay coſts of former notices, or be 
reſtrained from proceeding to trial; but while the admiſſion to 
ſue in forma pauperis ſtood they would make no rule about coſts, 
but made a rule to ſhew cauſe why he ſhould not be diſpau- 
pered, which was made abſolute upon an atiidavit of ſervice 
thereof. In Oats v. Holiday, Trin. 22 & 23 Geo, 2. B. R. it 
was at firſt doubted whether a plaintiff could be admitted in 
fermd pauperis after the commencement of the ſuit; but at 
length it was reſolved that he might be ſo admitted at any time 
of the ſuit; and the court reſolved, that a perſon ſo admitted 


in forms pauperts pendente lite, ſhall not pay coſts from the be- 
ginning 
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ginning of the action: This ſeems to be a caſe in favour of this 
motion to diſcharge the plaintiff out of cuſtody. Qzære the 
caſe of Langley v. Blackerby, Hil. 12 Geo. 2. B. R. which was a 
motion to diſpauper the plaintiff. Adjournatur. 


Parker, of the demiſe of Edward Walker, Eſq. ver/s 
Conftable. In ejectment of lands in Dorking in 


the caſe at bar, the 
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Su rry. 


ER Wilmot C. J. & totam curiam. It has not been doubted 

of late years, (and it was now reſolved in this caſe), that 
half an year's notice to quit poſſeſſion muſt be given to a tenant 
at will, before the end of which time an ejectment will not lie 
to turn him out of the farm. In a caſe of the demiſe of Taſter 
v. Burr, the ſame point was reſolved by the court of B. R. and 
fer Leigh Serjeant, in Eaſter term 6th or 7th Geo. 3. the ſame 
law was held in the caſe of an executor of a tenant at will. In 


will, to quit the premiſes, moved to ſet aſide the nonſuit ; and, 


on ſhewing cauſe, the rule to ſet aſide nonſuit was diſcharged, 


for the reaſon above. 


Bally, Clerk, ver/us Wells, C. B. 


in Hampſhire, againſt the defendant ; who is the aſſignee 


of James Whitmarſh, the plaintiff's leſſee of the great and ſmall 
tithes, 


| (the grant and demiſe in the leaſe thereof being to 
James Whitmarſh, his executors, adminiſtrators and aſſigns): 
The declaration ſets forth the leaſe, which inter alia} contains 


a covenant on the part of the leſſee and his gene, to find ſuſſi- 


cient wheat-ſtraw for thatching the tithe-barn and premiſes be- 


longing to the rector; and allo the following covenant, v2. 
„And the ſaid James Whitmarſh, for himſelt, his executors, 
*« adminiſtrators and hin, doth hereby covenant and agree, not 
* to let any of the farmers now occupying the ſeveral eſtates at 
„ Monkton have any part of the tithes aforeſaid, without the 
<«« conſent of the ſaid George Bally in writing firſt had and ob- 
« tained:” Whereupon the plaintiff aſſigns the breach in this 
manner; viz. That the defendant, after the premiſes came to him 


by aſſignment, did let divers of the farmers then cccupying ſeveral 


eſtates at Monkſton, to wit) one William Cooper, and one Roger 


Hutchins, have part of the tithes in the indenture of leaſe men- 
H | tioned, 


plaintiff having been nonſuited for want of 
giving ſuch half year's notice to defendant Conſtable, a tenant at 


{Ovenant by the plaintiff, as rector of the pariſh of Monęꝶſton 


Half an year's 
notice mult 
be given to a 
tenant at 

will or his 
executor to 
quit, or eject - 
ment does not 
lie. 


. 


Leſſee of 
tithes cove- 
nants for him 
and his aſſigns 
that he will 
not let any 
of the farmers 
in the pariſh 
have any 

part of 

the tithes, this 


Covenant runs 


with the 
tithes, and 
binds the 
aſſignee, 
againſt whom 
this action is 
brought for 
breach of 
covenant. 


as 


„ 


26 
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tianed, without the plaintiff's conſent; c ntrary to the covenant of 
the ſaid James Whitmarſh, he leſſee, and his affigns, in that behalf 


made, The defendant pleaded non infregit conventionem, and a 


verdict was found for the plaintiff. 


It was moved in arreſt of judgment, (laſt term) that an ac- 
tion does not lie againſt the aſſignee upon the covenant whereof 
the breach is aſſigned, for that it is a covenant merely perſonal, 
collateral, binding the leſſee only, and does not at all affect the 
aſſignee; alſo that tithes are incorporeal, lying in grant; and 
therefore ſuch a covenant cannot run along with them, as it 
would with lands which lie in livery. After this caſe had been 
very well argued at the bar by Burland, the King's ſerjeant, for 


the defendant, and Glynn Serjeant for the plaintiff: The court 


took time, until this term, to conſider; when judgment for the 
plaintiff was given to the following effect, in the abſence of 
Mr. Juſtice Gould, who heard the argument at the bar. 


Curia. We are all of opinion (and ſo is our brother Gould} 
that this action may well be ſupported, and that the intention of 
the parties to the leaſe ſhall have it's due effect, without break- 
ing through any of the caſes in the books concerning the many 
diverſities of covenants : he intention of the parties clearly was 
to keep the tithes continually in pernancy; for the covenant is 
(in effect) that the leſſee and his aſſigns thall take them in kind, 
that they might continue in the ſame ſtate as when the leaſe 
thereof was made ; that by temporary compoſitions, and unity 
of poſſeſſion of the land and tithe thereof, moduſes might not be 


let in, nor the manner of tithing be thereby obliterated ; but 


that the exiſtence of taking tithes in kind might be preferved.— 
The leſſee has alſo covenanted, for himſelf and aſſigns, to find 
ſufficient wheat-ſtraw for thatching the tithe-barn, Sc. and al- 
though ſtraw might be got elſewhere, yet it is plain the leſſor's 


eye was upon the tithe of wheat-ſtraw for thatching, although 
it is not ſo expreſſed in words. 


This being the plain intention of the parties, and the end of 
the two covenants, in equity and juſtice, whereof the aſſignee had 
full notice (the eguity being moſt tranſparent), he ought to 
take the leaſe cum were; for, qui ſentit commodum, ' ſentire debet 
et onus: So that if we can poſſibly make late and equity to flow in 
one channel, we will not leave the plaintiff remedileſs here, and 
ſend him away to the court of Chancery. Therefore let us fee 
whether this equity cannot be got at, in a court of law? and 
whether there is any difference between land and tithe, with re- 
gard to the covenant in this caſe ? 


Con- 
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Concerning expreſs covenants, and covenants in law; and 
which of them run with the land, and which of them are col- 
lateral and do not run with the land; and where the aſſignee 
ſhall be bound without naming him, and where not; and where 
he ſhall not be bound, although that he be expreſsly named; 


Spencer's Caſe, 5 Rep. 16. a. is a leading caſe; wherein the 


court came to the following reſolutions, which ſhall be ſhortly 
ſtated. 


Reſolved, | 

1. When the covenant extends to a thing in , parcel of 
the demiſe, the thing to be done by force of the covenant is in 
a manner annexed and appurtenant to the thing demiſed, and 
ſhall run with the land, and ſhall bind the aflignee, although 
he be not bound by expreſs words; as if the leſſee covenant to 
repair the houſes, this is parcel of the contract, and extends 
to the ſupporting of the things demiſed. 


2. It was there reſolved, that if the leſſee hath covenanted for 
himſelf and his guns to make a new wall upon part of the 
land demiſed, this ſhall bind the aſſignee, becauſe named, and 
he is to take the benefit of it: So if warranty be made to a man, 
his heirs and aſſigns, the aſſignee ſhall take the benefit thereof, 
and ſhall have a warrantia chartæ. Fitz. N. B. 135. But 
although the covenant be for him and his aſſigns, yet it is 
otherwiſe if the thing to be done be merely collateral to the 
land, and not concerning the thing demiſed in any ſort, and the 
aſſignee ſhall not be charged; as if the leſſee covenant for 
himſelf and his aſſigns to build a houſe upon the land of the 
leſſor which is not parcel of the demiſe, or to pay any collate- 
ral ſum of money to the leſſor, or to a ſtranger, this ſhall not 
bind the aflignee. | 


2. It was there reſolved, if a man demiſe a ſtock of cattle or 
pores for any time, and the leſſee covenants for himſelf and 

is aſſigns, at the end of the term, to deliver ſuch cattle and 
goods, or a certain price for them, and the leſſee aſſign the 
cattle, Sc. this covenant ſhall not bind the afignee; tor it is 
merely a thing in action in the perſonalty, and wants ſuch privy 
as is between the leſſor and leflee of lands, in reſpect of the re- 
verfion. The ſame law, if a man demiſe a houſe and lands for 
years, with a ſtock of cattle or ſum of money, rendering rent, 
and the leſſee covenants for himſelf, his executors, adminiſtrators 
and aſſigns, to deliver the ſtock of cattle or ſum of money at 
the end of the term, yet the affignee ſhall not be charged with 
this covenant ; for although the rent reſerved was increaſed in 
reſpect of the ſtock or ſum, yet the rent iſſues out of the land 
only ; and therefore as to the ſtock or ſum, the covenant 1s per- 
ſonal, and ſhall bind the covenantor, his executors and admint- 
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ſtrators, who repreſent him, and not the afignee; and becauſe it 
is not certain that the ſtock or ſum will come to the hands of 
the Signer, for it may be waſted, or otherwiſe conſumed or 
periſhed, through the leſſee; and therefore the law cannot deter- 
mine, at the time of making the leaſe, that ſuch covenant ſhall 
bind the a/tgnee. 

2. It was there reſolved, that if a man make a feoffment by 
the word ded!, (which implies a warranty) the aſſignee of the 
ſeoffce thall not vouch ; but if a man makes a leaſe for years, by 
the word conceſſi or demi, (which import a covenant), if the 
aſlignee of the lefiee be evicted, he ſhall have a writ of covenant. 


5. It was there reſolved, that tenant by the courteſy, or any 
other who comes zz in the po/?, ſhall not vouch, (which is inſtead 
of an action); but if a ward/hzp be granted by deed to a woman 
who takes a huſband, and the woman dies, the huſband ſhall 
vouch, by force of this word grant, although he come to it by 
act in law. So if a man demiſe or grant land to a woman for 


years, and the leſſor covenants with the leſſee to repair the 


houſes during the term, the woman takes a huſband and dies, 
the huſband ſhall have an action of covenant, as well upon the 
covenant in law, upon theſe words denſe or grant, as upon an 
expreſs covenant. The ſame law is, of tenant by fatute mer- 
cant, ſtatute ſtaple or elegit of a term; and he to whom a leaſe 
for years is ſold by force of an execution, fhall have an action of 
covenant in ſuch caſe, as a thing annexed to the land, although 
he come to the land by act in law: As, if a man grant to a leſſee 
for term of years, ſo much vers as ſhall be ſufficient to re- 
pair his houſe, or as he ſhall burn in his houſe, or the like, 
during the term; it is as appurtenant to the land, and ſhall run 
with it as a thing appurtenant to the land, into whatſoever hands 


the ſame ſhall come. 


6. It was there reſolved, that a covenant by the leſſee for 


years to repair, ſhall bind all others; as well thoſe who come in 


by the act of the party, as by act in law; and if it were other- 
wiſe, it would be great prejudice to the leſſor. 


7. It was there reſolved, that the af/iignee of an affionee ſhall 
have an action of covenant ; ſo ſhall the executors of the a/irnee 
of an af/ignce; ſo ſhall the gfignees of the executors or adminiftra- 
tors of every Miguce; for they are all comprited within this 
word, 4@fignees : For the fame right which was in the ze/tator or 
ziiteſiate, ſhall go to his executors or adminiſtrators. 


This caſe of Spencer was thus ſtated by the court, (with ſome 
brevity) to ſhew what the law is, concerning covenants ; which 
of them are [as it were] inberent, and run with the land, and 
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which of them are only collateral, or do not run with the land; 
and where the aſſignee ſhall be bound without naming him, 
and where not; and where he ſhall be bound although he be 


There muſt always be a privity between the plaintiff and de- 
fendant, to make the defendant liable to an action of covenant ; 


the covenant muſt reſpect the thing granted or demiſed; when 


the thing to be done, or omitted to be done, concerns the lands 
or eſtate, that is the medium which creates the privity between 
the plaintiff and defendant. As if leſſee for life, covenants for 
him, his executors, and adminiſtrators, to build a wall within 
his term, and aiterwards he aſſigns over his eſtate, the grantee 
of the reverſion ſhall have covenant againſt the affignees, and 
notwithſtanding the covenant wants the word aſſigns, yet every 
aſignee by accepting the poſſeſſion, hath made himſelf ſubject to 
all covenants concerning the land, but not fo collateral covenants; 
and covenants of repairs, and building walls or houſes, are co- 
venants inkerent to the land, with which the afignee without 
ſpecial words ſhall be charged. Alſo where the leſſor for years 
covenanted in his leaſe, that at the end of the term, he would 
make a new leaſe to the lefſee or his aſſigns, and afterwards 
granted over his reverſion, and at the end of the term, the leſſee 
brought covenant againſt the grantee of the reverſion, it was 
agreed, by all the juſtices and ſerjeants, that the action did well 
lie. Moore 159. c. 300. For a covenant, which runs, and 
reſts with the land, an action lies for or againſt the Agne at 


the common law, quia tramſit terra cum onere, although the aſ- 


ſignees be not named in the covenant. And covenant lies againſt 
executors in every cafe, although they be not named, unleſs it 
be ſuch a covenant as is to be performed by the perſen of the 
teſtator, which they (the executors) cannot perform. Cro. Elig. 


553. and ſee i Ro. Rep. 359, 360. Cro. Car. 221. 


A. man being leſſee of two houſes and lands, covenants for 
him and his aſſigns, to repair the houſes ; leſſee aſſigns one of 
the houſes, and parcel of the land to J. S.; and the leſſor for not 
repairing the houſe aſſigned to J. S. brought an action of 
covenant againſt F. S., and adjudged that the action lies; for 
this is a covenant which runs with the term aſſigned; and al- 
though he be aſignee of parcel, yet cqvenant lies againſt him for 
not repairing the ſaid parcel, and thereupon judgment was given 


x 


for the plaintiff. V. Tones 245. pl. 3. 


Covenant againſt the defendant gſignee of Dalton, for that up- 


on an indenture of demiſe, Dalton covenanted for himſelf, his 


executors, and adminiſtrators, to leave 15 acres every year for 


paſture ab/que culturd ; and that he granted his eſtate to the de- 
I | fendant, 
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Objedion. 


Anſwer. 


fendant, and that the defendant non reliquit quindecem acras ad 
paſturam, but ſuch a day and year plowed up all. And upon this 


count it was demurred, becauſe the aftgnee not being named, it 


is not any covenant which ſhall bind the ꝙſignee, for it is col- 
lateral. But all the court held, that this covenant is to be per- 


formed by the aſſignee although he be not named; becauſe it it | 
for the benrfit of the eftate, according to the nature of the ſoil ; 


but to do a collateral covenant, as to build de novo, or ſuch like, 
ſhall not bind him unleſs named ; wherefore it was adjudged for 
the plaintiff. Cro. Jac. 125, 126. 


We have cited theſe cafes (which are all good law) in order 
to ſhew where aſignees ſhall, or ſhall not be bound in covenant 
concerning lands; and ſhall now conſider, whether there is any 
difference between /ands and tithes as to this matter. 


It is objected, that titles are incorporeal, and cannot endure 
or ſupport a covenant by the leſſee thereof, for him, and his 
aſſigns, to run with them, ſo as to bind the af/ignee ; but if we 
can ſtrip the mind of the idea of matter, there ſeems to be no 


difference between an inheritance in lands and an inheritance in 
tithes. 


Tithe is a tenth part of the profits of the /and ; the profits. of 
the land is the land itſelf ; tithes are tangible and viſible, may 
be put in view in an aſſize; an ejectment lies of them; a præcipe 
quod reddat lies of a portion of tithes, and they are realized by the 
ſtat. 32 Hen. 8. which need not be mentioned; a warranty may 
be annexed to incorporeal inheritances. See Cote Lit. cap. 
Warranty; they have every property of an inheritance in land, 
except that they lie in grant, and not in livery. See Dier. 85. 4. 


It was objected, that a rent cannot be referved out of any in- 
corporeal inheritance, as of an advowſon, tithes, &c. Co. Lit. 
47. 4. But if the leaſe be made of them by deed for years, it 
may be good, by way of contract, to have an action of debt 
againſt the leflee, but the leſſor cannot diſtrain ; ſo that ſuch rent 
reſerved upon a leaſe of tithes, lying only in privity of contract, 
the af/ignee of the tithes is not chargeable with the rent to the 


plaintiff, and conſequently cannot be chargeable with breach of 
covenant in the preſent caſe, 


In anſwer to this, 2 Saund. 303, 304. The Dean and Chapter 
of Windſor v. Gover ; Saunders, in his argument (which is an ex- 
ceeding good one), touching a rent reſerved upon a leaſe of 
tithes, ſays, that it was a rent payable for the tithes, although it 
did not iſſue out of the tithes ; as if a barn with, a portion of 
tithes be demiſed, reſerving 100 J. per annuum rent, this is re- 
ſerved as well in reſpect of the tithes, as of the barn, and if the 


tithes 
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tithes are evicted, the rent ought to be apportioned, otherwiſe 
ſuch leſſee ſhall pay 100 J. per annum, being the whole rent for 


the barn, which perhaps was not of the yearly value of 40 ſhil - 


lings, which would be contrary to all reaſon and juſtice; and fo 
is the caſe of Dubyteſt v. Courteene, Cro. Jac. 458. wherein it is 
ſaid, that although the rent in ſuch caſe is only iſſuing out of the 
barn in point of remedy, yet it is iſſuing out of both the tithes and 
barn in point of render; and in the caſe of Valentine v. Denton. 
Cro. Jac. 111. it is agreed by Yelverton, Williams and Tanjicld, that 
if a biſhop makes a leaſe for years of tithes andy, reſerving the 
antient rent, ſuch leaſe ſhall bind his ſucceſſor, but not if the 
biſhop makes a leaſe for life; and the reaſon is, becauſe that up- 
on a leaſe for years, the ſucceſſor hath remedy for the rent reſerved 
by action of debt, but he hath no remedy for rent reſerved 
upon ſuch leaſe for life; therefore (fays he) if the ſucceſſor 
of a biſhop ſhall have remedy by action of debt for ſuch rent 
reſerved upon a leaſe for years, it follows, that it is ſack a rent 
as ſhall go with the reverſion, and doth not lie only in privity 
of contract, for the ſucceſſor of the biſhop, who was the leſſor, 
is not privy to the contract of his predeceſſor, but hath only a 
privity of eſtate, viz. the reverſion, and confequently the rent ſhall 
go with the term to the aſſignee (of the tithes) and he thall 

it to the leſſors. Upon this excellent argument of Saunders the 
court there ſaid, that the caſe was of great confequence, for that 
many perſons were ſeiſed of tithes in fee as of their lay inheri- 
tance ; and if they demiſe their tithes reſerving rent, and ſuch 
rent ſhall be adjudged to be only a duty by privity of contract, 
then the heirs to whom the reverſions of ſuch tithes ſhall de- 
ſcend, will not have any remedy for the rent due in their own 
time ; and therefore the court ſeemed to incline, that it was ſuch 
a rent as ſhall go with the reverſion, and that the affignee ſhall 
be bound to pay it ; but it was not adjudged, for the council for 
the plaintiff took a trifling exception to the defendant's plea 
(which would not be allowed at this time of day) whereupon 
they gave judgment for the plaintiff: Saunders ſays, he believes 
their principal reaſon was, becauſe they would not detemine the 
matter in law. 


Tipping v. Grover Sir Tho. Raym. 18. Debt for rent by 
executors : The plaintiffs count that their teſtator was ſeiſed for 
another's life of certain tithes, and demiſed them to the defen- 

dant for years rendering rent, and for 400 J. arrear they bring 
debt; and on demurrer to this declaration, Janes argued it as a 
rent, and that the executors ſhall not have this rent, becauſe it 
appertains to the reverſion, for it is a rent, although not in point 
of remedy.  Cro. fac. 112, 453. Allen argued e contra, and 
faid, that debt lies upon the contract which goes to the execu- 
tors. But he perceiving. the opinion of the court to be againſt 
him, prayed a diſcontinuance, which was granted. 
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Objection. Jewell Caſe 5 Rep. 3. has been objected for the defendant; 
where it is reſolved, that if a leaſe be made by a biſhop of a 
Fair for 21 years, rendering the ancient and accuſtomed rent, 
1 the ſucceſſor ſhall avoid it. But this has ſince been determined 
en. otherwiſe. Cro. Jac. 111, 112. and ſee 2 Saund. 303, 304. 

The flat. 5 Geo. 3. cap. 17. has been objected ; that the le- 
giſlature thought a rent could not be reſerved upon a leaſe of 
tithes, and therefore that ſtatute was made : But in anſwer to 
this, it's plain from the words of the ſtatute, that they only 
had a doubt, and made the ſtatute to bruſh away that cobweb of 
a doubt; And the caſes before cited ſhew, that det laid for rent, 
reſerved upon a leaſe for tithes, long before. 


2 Vern 423. That aſſignees of an incorporeal inheritance are 
not liable at law to the rent, for that they have no privity of 
eſtate, was objected for the defendant:—But this is only a dium 
of counſel at the bar, and would have had no weight, we think, if 
the court had ſaid it; ſo that we think there is no difference be- 
tween lands and tithes in this caſe. As to the caſe in Moore 
159. mentioned before, that a covenant by the leſſee to build a 
wall, ſhall bind the aſſignee although he be not named, and that 
the covenant is inherent in the land ; we rather chooſe to ad- 
here to Lord Coke's opinion, that ſuch a covenant will not bind 
the a//iznee unleſs he be named, but we have no occaſion to de- 
termine that point; for in the caſe at bar, the defendant the 
aſſignee is named, and therefore this action well lies againſt 
him, 


What 1s this covenant ? It is a mode of occupation, preſcribed 
by the leſſor to the leſſee of the tithes, that he ſhall manage and 
take them in kind, to do which, he has agreed and covenanted 
for himſelf and his aſſigns; it is like covenants to ſpend all the 


muck upon the land, and falls exactly within the rules laid 


down by Lord Coke in Spencer's caſe as to land ; it concerns the 
thing demiſed, and tends to ſupport and preſerve the eſtate of 
tithes in æind; here is a reverſion in the leſſor, and a privity be- 
tween him and the aſſignee. 


Godbolt Hl. We do not mean to ſhake any of the authorities in the books: 
+ Ara, tf 3% In Purfrey's caſe, Moore 43. there is ſomething looks againſt us; 
2 Ld. Raym. the opinion Here is, that the covenant would not run with the 
322. Salk, land; but it muſt be obſerved, that it did not concern the thing 


198. S. CO. demilſed, nor is the word afigns there, ſo it does not apply to, 


nor clath with the caſe at bar. The covenant here is not, that 
you ſhall not aſſign the leaſe of the tithes, but that (let the 


leaſe of the tithes go where it will) they ſhall be taken in kind, 
they ſhall continue in the ſame ſtate; upon this we lay our 


greateſt 
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reateſt ſtreſs. A covenant not to aſſign generally, muſt be per-Cro. Jae. 398. 
ſonal and collateral, and can only bind the leflee himſelf, there Gs Ba 

never can be any aſſignee ; whereas the preſent leaſe grants to ex- 64. 815l. 283. 
ecutors, adminiſtrators and gn, Upon the whole, as there is Tho. Raym, 
no caſe in point, we do not break through any of the authorities 28. 8 


K . 223. 6. 
in the books concerning collateral or perſonal covenaats. 


Judgment for the plaintiff per totam curiam. 


Cave verſus Aaron. C. B. 


EFENDANT had time to juſtify his bail, whereupon a After time ta 
rule was made (according to the common courle of the * ow 
court) that he ſhould plead ifſuably, and take ſhort notice of plead ifluably, 
trial for the laſt fitting within the term; then the Cefendant &c. plea of a 
pleads a recovery in B. R. The court, upon motion, made a be. 
rule to ſhew cauſe why the plea ſhould not be ſet afide, and afide wh 

why the defendant's attorney ſhould not pay the coſts of the ap- Colle. 
lication, which was afterwards made abſolute, Serjeant Nares 


for the plaintiff. 
Darling, Knight, ver/us Atkins. 


Ar k : Prote d 
paid him 250. in part, and gave him a bond and judy- 1 


. * - . 2 
ment for the reſidue, with ſtay of execution for a certain time; dor, to his 


which being elapſed, and the defendant not having paid either cx. propor 


F x defendant being indebted to the plaintiff in 50 J. 


the principal or intereſt, the plaintiff threatened to take out exe- awed, be. 


cution againſt him; whercupon the defendant wrote a letter to cauſe it ap 
the plaintiff, defiring him to give him further time, and that 1 
he would make it a point of honour to pay him as ſoon as rp of was. 
poſſible. The plaintiff having waited for his money a year 

longer, and not being paid, took out a writ directed to the ſheriff 

of Middleſex; whereupon the dctendant was arreſted by one 

Denms a ſheriff 's officer, who carried him to the lock-up houte 

of one Norton another of the ſheriff's officers. Whilſt the defen- 

dant was in cuſtody at Norton's lock-up houſe, Baron Hoſſang, envoy 

from the Elector of Bavaria and from the Ele&or Palatine, tent a 

meſſage to Norton the officer, demanding a diſcharge of the defen- 

dant out of cuſtody, inſiſting he was the Baron's Exgliſb ſecretary, 

and was duly regiſtered as ſuch in the proper offices ; whereupon, 

and upon receiving a note of indemnity, Norton diſcharged the 
defendant out of cuſtody. Whereupon the plaintiff cauſed the 


ſheriff to be ſerved with a rule to return the writ. 


And now it was moved by Serjeant Nares, on behalf of the 
ſheriff and defendant, that the rule to return the writ mighy 
be diſcharged, upon an affidavit of the defendant, ſtating the 
facts 2 arreſt as above, and that he was Engl:/b ſecretary to tne 
ambaſſador, and received a ſalary of 4o /. per ajnum to his own 

Ule, 


_— 
— „ 
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uſe, for copying all his Engliſß diſpatches, memorials, &c. that 
he is properly regiſtered, and his name entered in the ſheriff's 
office ; and upon another affidavit in confirmation of the above 
facts, and that the defendant has been conſtantly attendant upon 
this miniſter, to copy memorials, letters and diſpatches, for ſome 
years, except when he had leave of abſence for a few days at a 
time; and upon another affidavit of Norton the officer, who 
{wears that Dennis brought the defendant to his houſe to be 
locked up, that he did not then know he was a ſervant to Baron 
Haſlang, but that he (deponent) ſoon after received a demand in 
writing from the baron to diſcharge the defendant out of his 
cuſtody, and to detain him at his peril, whereupon, being in fear 
of puniſhment, (having received a note of indemnity under the 
hand of the Baron) he diſcharged the defendant out of cuitody : 
Rule to ſhew cauſe why the rule to return the writ ſhould 
not be diſcharged. 


Serjeant Ferſter, for the plaintiff, upon ſhewing cauſe, pro- 
duced an affidavit of the plaintiff, wherein he depoſes, that the 
defendant being indebted to him in 5 oo. paid him 250 J. in 
part, and gave him ſecurity for the reſt, as above ſtated; and 
after he had received the letter as above, and waited for his 
money above a year, cauſed defendant to be arreſted; that he 
never before heard that the defendant was protected or claimed 
any protection, or conſidered himſelf as a ſervant to Baron Ha- 
Aang; on the contrary, he depoſes, that he believes he is not 
protected, nor is his ſervant, becauſe he ſays that the defendant, 


in the year 1761, was appointed purſer of the Triumph man of 
war by the committioners of the navy, and continued ſuch till 


the year 1767, when he was appointed purſer of the king's ſhip 


called the New Grafton, by warrant, and is {till purſer thereof ; 
that, as ſuch officer, he gets conſiderable profits by buying 7x the 
proviſions ; that he takes care and keeps an account thereof, and 
of the flops, &c. belonging to the thip, and accounts for the 
ſame monthly; that the defendant acts as a factor for the ſhip, 
and the deponent apprehends he is liable to a commiſſion of 
bankrupt, for that he receives 5/. per cent. for every thing he 
buys in for the ſhip: Whereupon Serjeant Forſter ſubmitted it to 
the court, that as the defendant was obliged to do conſtant duty 
in regard to his office of purſer, he could not at the ſame times 
be a ſervant to Baron Haſlang, intitled to protection by the /at. 
7 Anne, c. 12. and cited 1 Burro. 401. B. R. as a fimilar caſe 
to this, where the court refuſed even a rule to ſhew cauſe. 


In anſwer, by way of reply, it was admitted that the defen- 
dant was purſer of the New Grafton, which in time of war is an 


office of full employment, incompatible with zhat of ſecretary 


to an ambaſſador; but it was ſaid, that in time of peace (as at 
I preſent) 
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preſent) it is a mere ine cure, and the defendant may well be 
ſecretary to Baron Haſlang; and that the caſe in 1 Burro. 401. 
is not at all ſimilar to the preſent caſe. 


Curia. To be ſure courts of law will protect the ambaſſadors 


or public miniſters of foreign princes or ſtates, and their ſer- 


vants, from being arreſted ; it is the law of nations; but we 
muſt not confound the right of protection with the abuſe of that 
right. The queſtion is, whether this defendant is bond fide a 
ſervant of the ambaſſador? it is determined he need not be a 
domeſtic ſervant, (although the words of the fat. 7 Ann. are do- 
meſtic ſervants), for many houſes are not large enough to contain 
and lodge all the ſervants of ſome ambaſſadors. But we are of 
opinion that the office of purſer, which the defendant has and 


enjoys, is incompatible with being ſecretary to an ambaſſador, for 


no man can ſerve two maſters ; the defendant is a ſervant to the 
King, ſo cannot be a ſervant to the ambaſſador : the defendant 
himſelf ſeems to think this is but a flimſey protection, by not 
having claimed it until now; as appears by the affidavit of the 
plaintiff, with whom the defendant has had credit for ſome years. 


The rule to ſhew cauſe why the rule upon the ſheriff to return 
the writ muſt be diſcharged, the protection being diſallowed per 
totam curiam. 


Pugh verſus Curgenven. C. B. 


CTION of debt, to recover certain penalties againſt the 
defendant, upon the fat. 2 Geo. 2. c. 24. for corruptin 

and procuring certain perſons (voters) to give their votes in the 
laſt election of members to ſerve in parliament for the horough 
of Mitchel, in the county of Cornwall. The defendant pleaded 
nil debet per patriam. The cauſe was tried at the laſt aſſizes, 
when a verdict was found for the plaintiff. 


2 Geo 2. c. 24. he having made a diſcovery of another perſon offending agaiaſt that ſtatute, 
convicted thereof on his the defendant's evidence. 


In the beginning of this term, it was moved by Serjeants 
Burland and Glynn, on the behalf of the defendant, that judg— 
ment upon the pgſtea returned in this cauſe, might be ſtayed ; 
they grounded their motion upon a clauſe in the ſam act of par- 
liament, whereby it is enacted, © that if any perſon ofending 
«« againſt that act ſhall, within the ſpace of twelve months next 
after ſuch election, diſcover any other perſon or perſons 

offending againſt that act, ſo that ſuch perſon or perſons ſo 
«« diſcovered be thereupon convicted; ſuch perſon ſo diſcover- 
ing, and not having been before that time convicted of any «fence 
* againſi that act, ſhall be indemnificd and diſcharged from all 
** penalties and diſabilities which he ſhall then have incurred by 


any 
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him for bri- 
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judgment up- 
on the veraict 
may be flaved 
on the ſtatute 


who had been 


_ 


36 Michaelmas Term 10 Geo. 3. 1769. 


2 — 


any offence againſt that act:“ and alſo upon affidavits, that 
the defendant Curgenven did, within the ſpace of twelve on 
months next after the ſaid election (by making an affidavit) RX 
diſcover one Cary, who had offended againſt the ſaid act, by re- 5 
ceiving and taking money to give his vote at the ſaid election, 
who was convicted in an action at the ſuit of one Luke, at the 
laſt aſſizes for Cornwell, in the penalty of 500 J. (as appears by 
the poſtea and judgment thereon, now in court) upon the ſingle 
teſtimony of the now defendant Curgenven; who made the diſ- 
covery, and ſwore he ſaw the bribe given to, and received by 
Cary, to give his vote at the ſaid election; the court made a 


rule to ſhew cauſe, 


Serjeant Davy, for the plaintiff Pugh, upon ſhewing cauſe, 
obſerved, that irom the circumſtances in the proceedings in the 
action of Luke v. Cary, there vas great reaſon to believe the 
ſame was collufively commenced, carried on and tried, with an 
intent to defeat and hinder Pzgh, the now plaintiff, from recover- 
ing againſt Curgen en; for that it appeared by affidavit, that 
Cary's appearance was not entered by his attorney, but was en- 
tered by Luke's attorney; that Cary's agent in town pleaded to 
the declaration, without taking it out of the office; and if the 
action had not been a colluſive and friendly action, brought on 
4 | purpoſe to make (urgenden a witnels, Luke's attorney would, 
5 and might have regularly ſigned judgment againſt Cary, accord- 
| in to the caſe of Swilland v. Limbrey executor, Eaſter term laſt, 
in B. R. wherein the plaintiff, upon an athdavit of ſervice of the 
writ, had entered an appearance for the defendant, according to 
the itatute, left a declaration in the office, and given the defen- 
| dant notice to plead thereto; the defendant Limbrey pleaded two 
4 pleas, without taking the declaration out of the office, or paying 
; the plaintiff's attorney for the ſame, and for entering the defen- 
1 dant's appearance; whereupon the plaintiff's attorney ſigned 
judgment; which the court, upon hearing counſel on both ſides, 

held regular. Serjeant Davy alſo obſerved, that the cauſe of 

Luke v. Cary was defended at the aſſizes by one young counſellor 

only, who made no objection to Curgenven's evidence; whereas 

cauſes of this kind are uſually deſended by more than one of 

the ſeniors and moſt able counſellors upon the circuit; and that 

it appeared by affidavit that Curgenven himſelf gave the bribes 

to Cary, and to ſeveral other perſons to give their votes at the 

ſaid election; and that a verdict was found againſt him at the 

Lü ſummer aſſizes 1768, at the ſuit of one Rigg, for the penalties of 
. 500. and 5 ol. for corrupting Peter Buddle and William Hockin 
to give their votes at the ſaid election; whereupon a caſe was 

made for the opinion of this court, which was argued in Hilary 

term laſt, when the court pronounced judgment for the plaintiff 

Rigg, which is in the memory of the court, but ſome means 

have been uſed to prevent that judgment from being entered 

upon 
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upon record; however Serjeant Davy inſiſted that the court knew 
that Curgenven had been convicted of offences againſt the ſaid 
ſtatute at the ſuit of Rigg, for whom they had pronounced judg- 
ment as aforeſaid, and therefore they would not interfere to 
determine this matter upon a motion, but leave Curgenven to his 
"XZ remedy (if he had any) by an audita querela; beſides he inſiſted, 
Curgenven ought to have pleaded the ſtatute and the matter of 
his diſcharge ſpecially, that the plaintiff Pugh might have re- 
plied to it. 


For the defendant Curgenven it was ſaid in reply, that his 
having acted iniquitouſly.in bribing the voters was no objection 
** to his being diſcharged from the penalties in this action at the 
ſuit of Pugh, acording to the ſaid ſtatute; it appearing clearly to 
the court, that, within a year after the election, Curgenven diſ- 
covered Cary offending againſt the ſaid ſtatute, who hath been 
Convicted thereof; that the cauſe of Luke againſt Cary was as 
* <arneſtly and ably defended by Mr. Hodgkins, Cary's counſel, as 
any cauſe tried at the aſſizes; that the court will not preſume 
there was any colluſion; that Curgenven was a good witneſs, as 
all acomplices are who have a pardon, or are to gain by a diſco- 
very; indemnity is no objection to a witneſs, or that he is to be 
rewarded for the diſcovery, which happens every ſeſſions at the 
Old Bailey: As to the objection, that the conviction of Cary 
ought to have been pleaded in this caſe, it was impoſſible to be 
done before judgment was entered npon the verdict againſt Cary, 
which could not be done until the fifth day within this preſent 
term; beſides it is not neceſſary to be pleaded; for in this very term, 
in the caſe of Sibley v. Comyn, B. R. a judgment having been 
given in evidence at the laſt aſſizes, in order to prove that Comyn 
was a diſcoverer within the ſaid ſtatute, it was objected by the 
counſel for Sibley, that the judgment ought to have been pleaded; 
but the court of B. R. all inclined to be of opinion, that it need 
not be pleaded; but ſaid they would not give any certain opinion 
thereupon. Mr. Juſtice Tates ſaid, that no judgment, in ſuch an 
action as this is, need be pleaded, except a judgment of recovery 
againſt the defendant himſelf, for the ſame penalty for the ſame 
offence; and Mr. Wallace (the King's counſel) being aſked his 
opinion by Mr. Juſtice Yates, agreed with him. As to the ob- 
> jection, that Cary's agent pleaded without taking the declaration 
53 out of the office, the plaintiff Luke's attorney, Mr. Harris, 
having accepted the plea, has waived that matter; and as to 
Mr. Harris's having entered an appearance for Cary, according 
to the ſtatute, it is what is done in every caſe where the defen- 
dant doth not enter his own appearance. 


1 8 , 22 4 A 8 __ , * 
#1 0 * 2 2 * ? - 8 
5 : , * . G 1 5 4 * 2 * Fo 
{ d + 4 N F War » . 5 ** 13 . e 
8 * * | A my «3.4% ” p . . 4 : 
8 * 2 # 3 2 1 K . - 
eee Ex 6 CES Lu 9 . * a * Pe: * . 3 —— * 


are. re. nnn 


* 
*. = * 


. 
N * 


* 
— * 4 . — 7 8 — i — I 
rr FIC 


"2 he 2 4 
INT.” 
wn * . : 
1 R 5 is 


As to the objection, that it appears to the court that Curgen- 
wen has been convicted at the ſuit of Rigg, ſo is not intitled to 


L the 


. 
—— : . OT TIN nn M . k "RY" Pe , 4 wks Log ner — 
PPP * 4 5 . A — F Ke a 2 3 9 * 
> * 9 1 8 2 
EF wo. "3s 5 Te , 
ARSE 4 "oo 8 s 
r x 5 « r c 
0 — 74 * p : 
8 N © Nb 


we 3 FER . LANs 25”. 12 

ah „ : 1 

. 2 N 
I . 2 8 , . 

Ee . -- 
* 3 . oe. i 4 bn 
* r 
5 2 Wet * 

* 4% ” 


— . N | . 
- l 
” — — — . 55 - oy — * 
— — : , 
O 


PY . - - — == 
_ — -> — * 

” —— .--- — — — — 
— = = — — — - — 


38 Michaelmas Term io Geo 3. 1709. 

the benefit of the ſaid clauſe in the ſtatute, which he now claims; 
it was replied by his counſel, that it doth not appear to the 
court that he Curgenren who had a verdict againſt him at the 
ſuit of Rigg, is the ſame identical perſon who is the now de- 
fendant in the caſe at har; beſides there is no judgment entered 
upon record in the caſe of Rigg v. Curgenven, and Rigg may do 
as he pleaſes, whether he will enter judgment upon the verdict 
or not. In the caſe of Sutton v. Biſhop, B. K. it was determined 
there was no conviction until judgment be entered upon record; 
ſo in Rigg v. Curgenven, there being no judgment, there is no 
conviction : Suppole it was objected at the aſſizes that a witneſs 
had been convicted of perjury, the judgment muſt be produced 
in evidence, the paſtea alone will not do; that is this very caſe : 
Upon the whole it appears, that within a year after the eleQion 
Curgenven made affidavit before a proper commiſſioner to take 
affidavits, that he ſaw Cary take money to give his vote at the 
election, who has been convicted, at the ſuit of Luke, upon the 
ſingle teſtimony of Curgenven; that the verdict and judgment 
are compleatly entered upon record, and are now here in court ; 
that there is no evidence at all of any collufion, fo the court will 
not preſume any; that Curgenven was never convicted at the ſuit 

of Rigg, there being no judgment in that caſe entered on record: 
And for theſe reaſons they prayed the rule might be made abſo- 
lute, to ſtay the entry of the judgment in this cauſe, 


Curia. We are all of opinion, that this is not a caſe wherein 
we ought to interpoſe at all upon a motion: If Mr. Curgenve: 
has the law on his fide, he muſt take his remedy in ſome other 
way, as he ſhall be adviſed, 


The rule was diſcharged per totam Curiam. 


S., 


A new trial D E B T upon a bond; defendant pleaded a general releaſe ; 


granted, al- 32228 1 2 „ 
chough there plaintiff replied non eff fadtum, thereupon iſſue was join 


Norris verſus F reeman. 


Was evidence ed; the cauſe was tried at the laſt aſſizes for the county of 


on both ſides, Vorceſter, before the Lord Chief Baron Parker, when a verdict 
E was found for the defendant. Serjeant Nares moved for a new 
ſubſcribing to trial, upon an affidavit that very ſtrong circumſtances of forgery 
a releale were and perjury appeared upon the trial, whereupon the court made 
not called and * | 
examined, &, 2 Tule to ſhew cauſe. The Chief Baron reported, that at the 
trial the defendant produced a general releaſe, ſuppoſed to be 
executed by the plaintiff the 1oth of Ofvber 1768, to which 
Albert and Goff appeared to be ſubſcribing witneſſes ; Albert was 


called, and ſwore, that in Ocfober 1768, he was ſent for, to go to 


the plaintiff's houſe to be a witneſs, that he went thither, and 


3 | there 
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there ſaw the plainiff ſeal and deliver the releaſe produced in 
evidence, and alſo ſaw the defendant execute another general 
releaſe to the plaintiff (that the other ſubſcribing witneſs was a 

cor labouring man, but he was not called to prove the releaſe), 
that this was done about one o'clock that day, at the plaintiff's 
houſe, which is about thirty miles diſtant from Vorceſten. John 
Mobb, a clergyman, and Joſeph Collins, were called for the plain- 
tiff, who ſwore they had often ſeen the plaintiff write, and that he 
plaintiff's name ſubſcribed to the releaſe, was not of his hand- 


= writing, as they believed; and that on the 1oth and 1 1th of Ocfo- 
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ber, the plaintiff and witneſſes were at Worceſter all day; it was 
the mayor's feaſt day. Then Thomas Homer was called, (for plain- 
tiff) who ſwore he heard the defendant ſay, he would let judgment 
go by default in this cauſe, and file a bill in Chancery againſt the 
plaintiff for an account, and did not pretend he had any releaſe 
from the plaintiff, It alſo appeared, that the declaration in this 
cauſe was of Trinity term 1768, and that the releaſe was not 
pleaded until Trinity term laſt. In reply, the defendant called 
ſeveral witneſſes, who ſwore, they believed the name ſubſcribed 


to the releaſe produced, to be the plaintiff's hand writing; upon 


ſumming up the evidence, the Chief Baron acquainted the jury, 
that he thought the ſtrength of the evidence was with the plain- 
tiff, but they found a verdict for the defendant. 


Serjeant Davy for the deſendant againſt a new trial, inſiſted, 
that there never was a new trial granted, bngly, upon a judge's 
reporting, that the ſtrength of the evidence was on the fide of 
the plaintiff or defendant ; that in this caſe, there was evidence 
on both ſides, of which the jury are the only proper judges ; 


and although it is ſworn (by the witneſſes for the plaintiff,) 


that the plaintiff and the witneſſes to the releale were at Wor- 
ce/ter on the 1oth and 11th of O#ober 1768, yet the witneſs Al- 
bert did not ſwear, that the releaſe was executed on the day it 
bears date, it might be drawn and written on the 10th, and not 
executed 'till ſome days after; the alibi, only goes to falſify it's 
being executed on the 1oth; the Chief Baron hath not reported, 
that the verdict is contrary to evidence. Serjeant Nares was 
about to reply, when the court without hearing him, were of 


opinion, there ought to be a new trial. 


Curia. There are many caſes where the court will grant new There ate 
trials, notwithſtanding there was evidence on both fides, as where caſes where 
all the light hath not been et in at the trial which might and 
- ought to have been; we think the other ſubſcribing witneſs 


Goff, ought to have been called and examined to the execution 
of tne releaſe, and he not having been called, we think it would 
be hard the plaintiff ſhould be bound by this verdict, eſpe- 
cially as the releaſe is not in the power of the plaintiff, and fo 


he 


the court will 
grant a new 
trial although 
there was 
evidence 
given on both 
des, 
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he cannot prefer an indictment for forgery, The Lerd Chief 
Juſeice ſaid, he thought the evidence was very ſtrong on the 

art of the plaintiff, and that if the cauſe had been tried before 
En. he would (under the circumſtances appearing) have called 
out for Go, the other ſubſcribing witneſs, and if he had not 
been produced, he ſhould have thought it a very ſtrong caſe for 
the plaintiff, and directed the jury to have found a verdict for 
him. A new trial was granted; abſente Gould Juſtice. 


Dixon and others ver ſus Cooper. 


A factor who PECIAL action on the caſe, for 300 quarters of wheat ſold 
ſells for plain- and to be delivered to the defendant, at a certain day and 
IN place, and the defendant then and there to take and receive the ſume 
the pound is for a certain price to be paid to the plaintiffs for the ſame ; but 
2 good Wit the defendant not regarding his contract and promiſe, refuſed to 
ae's to prove y A 1 | 82 
the contract receive and pay for the ſaid grain to the plaintiff's damage: 
and ale. Upon the general iſſue, this cauſe was tried in London, and a 
verdict was found for the plaintiff. Upon the trial, one Morley, 
a factor for the plaintiff, who made the contract with the de- 
fendant, and was to have one ſhilling in the pound for ſellin 
the zoo quarters of wheat, was the only witneſs at the trial who 
proved the contract; and it being objected he was not a com- 
petent witneſs, as being intereſted, ?hat point was reſerved for 
the opinion of the court, who were now upon, debate, unani- 
moufly of opinion, that Morley was a good witneſs; that as a 
factor he was concerned both for the vendor and vendee, was a 
mere go-betw2en, and might be a good witneſs for either of 
them. A caſe in B. R. Scoley v. Gambier, Eafter 7 Ges. 1. 
wherein it was held, that a B/ackwe:l-hall factor may be a wit- 
neſs to recover his own commiſſion, was cited by the Lord Chief 
Juſtice. And ſee the caſe of The Kiug and Bray. B. R. Hill. 
10 Geo. 2. Ld. Hard. 358. wherein many diſtinctions are made, 
between objections to the credit and competency of witneſſes. 
Judgment for the plaintiff, 


Richards wer/izs Simonds. C. B. Entered of laſt 
Trinity term. Roll 491. 


Action upon Norfolk, (HARLES SIMONDS late of Rodenhall with, Har le- 
a warranty of (to wit.) ſ˖ton in the county aforeſaid, blackſmith, was at- 
a mare ta be k + ; 
ſound, when tached to anſwer unto Henry Richards the younger, in a plea of 
ſhe was lame. treſpaſs on the caſe, &c. and thereupon the ſaid Henry, b 
Robert Greenacre his attorney, complains, that whereas he the 


ſaid Henry, on the 13th day of May, in the year of our 
4 5 | 8885 Lord 
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Lord 1769; to wit, at Thetford in the county of Norfolk afore- 
* ſaid, bargained with the ſaid Charles to buy of him the ſaid 
F Charles a certain mare of the ſaid Charlis; and the ſaid Charles, 5 
then and there, well knowing the ſaid mare to be lame in the 5 
| coffin joint of her off or right fore-leg, and to be unſound, by 
then and there warranting the ſaid mare to be ſound, he the ſaid 
Charles then and there falily and fraudulently fold the ſaid mare 
to the ſaid Henry for a certain large ſum of money, to wit, the 
Z ſum of 211. then and there paid by the ſaid Henry to the ſaid 
E Cheorles; which ſaid mare was then and there, at the time of the; 
ſaid warranty and ſale thereof, lame and unſound in the ſaid. 
coffin joint of her {21d off or right fore-leg, and hath always from 
F thence | hitherto there ſo remained and continued: and fo 
| XZ the ſaid Fenry ſaith, that the ſaid Charles, on the day and year 
- = aforeſaid, to wit, at Thetford aforeſaid, in the county aforeſaid, 
t fallſly and fraudulently deceived him the ſaid Henry. And whereas 
, the ſaid Herr; afterwards, to wit, on the day and year aforcſaid, 
at Thetford aforeſaid, in the county of Norfclt aforeſaid, bargained. 
4 with the ſaid Charles to buy of him the ſaid Charies a certain 
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2d Count, 


, bother mare of the ſaid Charles; and the ſaid Charles then and 
a ; there, well knowing the ſaid laſt- mentioned mare to be lame in 
the paſtern of her off or right fore-foot, and to be unſound, by 
0 then and there warranting the ſaid laſt- mentioned mare to be 
” > found, then and there falſly and fraudulently fold the ſaid laſt- 
r = mentioned mare to the ſaid Henry, for a certain other large ſum 
- of money, to wit, the ſum of other 211. then and there 
a 5 paid by the ſaid Henry to the ſaid Charles; which faid lait- 
a mentioned mare was then and there, at the time of the ſaid 
f * warranty and fale thereof, lame and unſound in the ſaid pattern 
of her off or right fore-foot, and hath always from thence 
— > hitherto there ſo remained and continued; and fo the ſaid Henry 
1 faith, that the ſaid Charles, on the day and year aforeſaid, at 
J. Thetford aforeſaid, in the county aforefaid, falſly and fraudulently 
2 > deceived: him the ſaid Henry. And whereas the ſaid Henry Ch. 


85. afterwards, to wit on the day and year aforeſaid, at Thetferd 
aforeſaid, in the county aforeſaid, bargained with the faid Charles 
= to buy of him the ſaid Charles a certain other mare of the fad 
= Charles; and the ſaid Charles then and there, well knowing the 

t | aid laſt-mentioned mare to be lame in her off or right fore-leg, 
* and to be unſound, by then and there warrating the ſaid laſt- 
mentioned mare to be ſound in all reſpects, then and there falily 

and fraudulently fold the ſaid laſt- mentioned mare to the ſaid 
Henty, for a certain other large ſum of money, to wit, the ſum 
* i: of other 21 U then and there paid by the ſaid Henry to the ſaid 
y Þ Charles; which ſaid laſt- mentioned mare was then and there, at 
- = the time of the ſaid warranty and fale thereof, lame and un- 
= Jound in her faid off or right fore-leg, and always hath from. thence 
=. M hitherto 


— 


„ 
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hitherto there ſo remained and continued; and ſo the ſaid Henry 
faith, that the ſaid Charles, on the day and year aforeſaid, at 
Thetford aforeſaid, in the county aforeſaid, falſly and fraudulently 
deceived the ſaid Henry. And whereas the ſaid Henry afterwards, 
to wit, on the day and year aforeſaid, at Thetford aforefaid, bar- 
gained with the ſaid Charles to buy of him the ſaid Charles a 
certain other mare of the ſaid Charles; and the ſaid Charles then 
and there, well knowing the ſaid laſt- mentioned mare to be lame 
in her off or right fore-foot, and to be unſound, by then and 
there warranting the ſaid laſt- mentioned mare to be ſound in all 
„n reſpects, then and there falſly and fraudulently ſold the ſaid laſt- 
e in mentioned mare Zo the ſaid * Charles, for a certain other large 
putting the ſym of money, to wit, the ſum of other 21/7. then and there 
cetencane,g paid by the ſaid Henry to the ſaid Charles, which ſaid laſt- men- 
of the plain- tioned mare was then and there, at the time of the ſaid warranty 
at's name. and ſale thereof, lame and unſound in her ſaid off or right fore- 
foot, and hath always from thence hitherto there ſo remained 
and continued; and ſo the ſaid Henry faith, that the ſaid Charles, 
on the day and year aforeſaid, at Thetford aforeſaid, in the 
county aforeſaid, falfly and fraudulently deceived him the faid * 
Henry. And whereas the ſaid Henry afterwards, to wit, on tage 
day and year aforeſaid, at Thetford aforeſaid, in the county afore- 3 
ſaid, bargained with the ſaid Charles to buy of him the ſaid 8 
Charles a certain other mare of the ſaid Charles; and the ſaid 8 
5 


gh Count, 


zth Count. 


Charles then and there, well knowing the ſaid laſt- mentioned 

mare to be lame in her off or right ſhoulder, and to be unſound, 

by then and there warranting the ſaid laſt-mentioned mare to be 
14 ſound in all reſpects, then and there falſly and fraudulently ſold 4 
4+ This is . | . . #1 
another miſ- the laſt-mentioned mare to the ſaid + Charles, for a certain other : 
take in putting large ſum of money, to wit, the ſum of other 21/7. then and there 8 


the defendant's 


naeneſagerg paid by the ſaid Henry to the ſaid Charles, which ſaid laſt- men- A 
e the plain- tioned mare was then and there, at the time of the ſaid warran 
tiff's name. and dale thereof, lame and unſound in her ſaid off or right 
ſhoulder, and hath always from thence hitherto there ſo remained 
and continued; and ſo the ſaid Henry faith, that the ſaid Charles, 
Gch Count. On the day and year aforeſaid, at Thetford aforeſaid, falſly and 
fraudulently deceived him the ſaid Henry. And whereas the 
ſaid Henry afterwards, to wit, on the day and year aforeſaid, 
at Thetford aforeſaid, in the county aforeſaid, bargained with the 
faid Charles to buy of him the ſaid Charles a certain other mare 
of the ſaid Charles; and the ſaid Charles then and there, well 
knowing the ſaid laſt-mentioned mare to be lame in her off or 
right hind-leg, and to be unſound, by then and there warrant 
ing the ſaid laſt-mentioned mare to be ſound, he the ſaid Charlie 
then and there falſly and fraudulently fold the ſaid laſt- mentioned 
mare to the ſaid Henry, for a certain other large ſum, of money, 
to wit, the ſum of other 21/7, then and there paid by the ſai 
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Y Henry to the ſaid Charles, which ſaid laſt-mentioned mare was 
then and there, at the time of the aid warranty and ſale thereof, 


3; lame and unſound in her faid off or right hind-leg, and hath 


+4 always from thence hitherto there ſo remained and continued ; 
and ſo the ſaid Henry faith, that the ſaid Charles, on the day 
and year aforeſaid, to wit, at Thetford aforeſaid, in the county 
XZ aforeſaid, falſly and fraudulently deceived him the ſaid Henry. 


And whereas the ſaid Henry afterwards, to wit, on the ſame 7th Coane. 


: day and year, at The(ford aforeſaid, bargained with the ſaid 


Charles to buy of the ſaid Charles a certain other mare as and for 
a4 a mare ſound in all reſpects, at and for a certain large price or 


ſum of money, to wit, the ſum of 211. and the ſaid Charles then 


; 5 and there, knowing the faid laſt- mentioned mare to be lame 
and unſound, then and there fold the ſaid laſt-mentioned mare 
to the ſaid Henry, as and for a mare ſound in all reſpects, for a 


| 4 there paid by the ſaid Henry to the ſaid Charles for the ſame; 
which ſaid laſt-mentioned mare was then and there, at the faid 
time of the ſaid ſale thereof lame and unſound, and of little or 


no value, and hath always from thence hitherto there ſo re- 
mained and continued, to wit, at Thetford aforeſaid; and fo the 
ſaid Henry ſaith, that the ſaid Charles, on the day and year 
aforeſaid, at Thetford aforeſaid, falſly and fraudulently deceived 
him the ſaid Henry: wherefore the ſaid Henry faith he is injured, 
and hath ſuſtained damage to the value of 60/. and therefore he 


brings his ſuit, &c. | 


And the ſaid Charles Simonds, by Charles Stainford the younger, Plea, Not 
his attorney, comes and defends the wrong and injury, when, Sally. 


Sc. and fays that he is not guilty of the premiſes above laid to 


his charge, in manner and form as the ſaid Henry Richards hath 


above thereof complained againſt him ; and of this he puts him- 
ſelf upon the country; and the ſaid Henry Richards doth fo 
likewiſe: therefore the ſheriff is commanded that he cauſe to 
come here, from the day of the Holy Trinity, in three weeks, 
twelve, &c. by whom, Cc. and who neither, Gc. to recognize, 


Sc. becauſe as well, Cc. 


> This cauſe was tried at the laſt aſſizes for the county of Ner- After « ver- 
elk, before the Lord Chief Juſtice Wilmot, when a verdict was dict. where 
found for the plaintiff, with 3. damages, which was taken 
generally upon all the counts in the declaration; whereupon it is put in the 
was now. moved by Serjeants Whitaker and Forſter, on behalf of count inſtead 


the defendant, that judgment might be arreſted, they objeRing 


the defen- 
dant's name 


of the plain- 
tiff's name, 


that the fourth and fifth counts were bad, becauſe it was alledged the court will 


in both thoſe counts, that the faid (defendant) Charles fold the 


reject the de- 
fendant's 


mare to the ſaid (defendant) Charles; but this being after a name as being 
R verdict lurpluſage. 
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verdict, the court rejected the words t the ſaid Charles, in 
both the counts, as ſurpluſage; and held them both to be good 


and ſenſible without thoſe words, and refuſed even to make 4 
rule to ſhew cauſe, So the plaintiff had his judgment. 


See Shin. 591.- 1 Sid. 13 5. 2 Barnes 4. 1 Rol. Abr. 199. 
And ſee the ſtar. 16 & 17 Car. 2. cap. 8. 


pl. 20. 203. 
whereby it is enacted, that judgment ſhall not be ſtayed after a 


pl. 9. 


verdict, by reaſon of miſtaking the name of the plaintiff or de- 
fendant, in the pleading, &c. 


On Wedneſday 17 January 1770, Charles Lord Camden, lord 
high chancellor of Great Britain, reſigned the great ſeal, which. 


was the ſame day delivered to the honourable Charles Yorke, Eſq. 
one of his Majeſty's learned counſel, ſecond ſon to the late lord, 


chancellor Hardwrzicke. 


Hilary Term 
10 Geo. 3. Hoa - 


da 


—— — 


N Saturday the 20th day of January 1770, the ige 
y of this term, the right honourable Charles Yorke 
Eſq. lord high chancellor of Great Britain, died ſuddenly 


at his houſe in Bloomſbury Square, about five o'clock in 
the afternoon ; he had his at to be created a peer, by the title of 
Lord Morden, and his patent was made out, but he died before it 
could paſs under the great ſeal. 


On Sunday, 


| Oz January 21, 
1770, the great ſeal was given in commiſſion to the honour- 


able Sir Sidney Stafford Smythe, Kut. a baron of the Exchequer ; 
the honourable. Henry Bathurſt, Eſq, a juſtice of the Common 
Bench, and the honourable Sir Richard Afton, Kant. a juſtice of 


the King's Bench ; who took their ſeats in the court of 
on Tueſday the 23d of January, the firſt day of this ter 
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Swain very. Hall. C. B. 


OVENANT upon a leaſe made by plaintiff to de- A new trist 

fendant of a houſe called the Oxford Arms, for the oo refuſed 

term of twenty-four years, in conſideration of 670 J. in hand Cg. RN 

paid by defendant to plaintiff, and of the yearly rent of 142 /, reported that 

wherein the defendant (amongſt other things) covenanted to 5 

lay out 400 J. in repairing the premiſes, and alſo covenanted was 3 

X to keep and leave the ſame in good and tenantable repair, the verdict. 

Nat the end of the term. Whereupon the plaintiff aſſigned 

two breaches; 1½, That the defendant did not lay out 400 J 

in repairing the premiſes; 2d, That the defendant did not 

leave the ſame in good and tenantable repair, at the end of 

_ the term. The defendant pleaded, that he did lay out 4co /. 

„5 in repairing the premiſes, and thereupon iſſue was joined; he 
allo pleaded that he did leave the premiſes in good and tenant- 

able repair, at the end of the term, and thereupon iſſue was 

alſo joined: upon the trial before Lord Chief Juſtice Milmot 

upon the firſt iſſue it was clearly proved, on the behalf of the 

defendant, that he had laid out 400 J. in repairing the premiſes, 

ſo that the counſel for the plaintiff wholly gave up that iſſue; as 

to the ſecond iſſue, it ſeems there was a contrariety of evidence; 

and the Chief Juſtice in ſumming it up to the jury, was pleaſed 

to intimate to them, that he thought the weight of evidence 

was with the plaintiff ; but they tound a verdict for the de- 


fendant upon both iſſues. 


Serjeants Davy and Burland for the plaintiff moved for a new 
trial, upon this ground, v7z. that, as to the ſecond iſſue, the ver- 
dict was againſt evidence; for that in fact there was no 
direct or poſitive evidence given on the ſide of the defendant, 
that he left the premiſes in good and tenantable repair at the 
end of the term, and they appealed to the Lord Chief Juſtice's 
notes ; whereupon the court made a rule to ſhew cauſe why 
there ſhould not be a new trial. 


Upon ſhewing cauſe, the Chief Juſtice made his report; after 
ſtating the two iſſues as above, he laid the firſt entirely out of 
CY the caſe, as being clearly with the defendant. As to the 
3 X ſecond iſſue, he ſaid, the plaintiff called and examined three 
— witnelſles. 
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Mr. Flight, the firſt witneſs, ſaid he was a ſurveyor, that in 
April laſt, a day or two after old Lady-day 1-69, when the leaſe 
expired, he ſurveyed the houſe and premiſes in queſtion; that 
he found the roof much out of repair ; that it rained in ; that 
there was ten loads of rubbiſh in the garrets, that there 

s | N was 
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was no ſell, nor any glaſs in ſome of the windows; and that the 
premiſes were not left in tenantable repair; but he made no 
eſtimate how much it would coft to put the ſame into ſuch 
tenantable repair, as a tenant after a leaſe of twenty-four years 
ought to have left the ſame, | | 


Ihe ſecond and third witneſſes for the plaintiff were William 
Smith and u od, two ſurveyors, who ſaid, that in April 


laſt, about the end of the ſaid term of years, they ſurveyed the 


premiſes together, and made a particular eſtimate in writing, 
(and ſigned it) how much it would coſt to put the premiſes 
in ſuch tenantable repair as the defendant ought to have left the 
ſame, which they eſt:mated at 1051. 38s. 9d. and faid that was a 
fair eſtimation between a landlord and a going-out tenant ; that 
they were employed to ſurvey on the part of the plaintiff; that 
the defendant Hall was pretent, and refuſed to employ a ſur- 
veyor of his ſide; but that if they had been employed by him 
they {} ould have made the ſame eſtimate : they exactly agreed in 
their account of this matter. This is the whole of the evidence 
for the plaintiff. 


For the defendant two witneſſes were called. Mr. Frazer, 
the firſt witneſs, ſaid he was a ſurveyor, and was employed to 
ſurvey this houſe; he ſwore he thought, that at the time of the 
defendant's quitting it, at the expiration of the leaſe, it was in 
tenantable repair: his very words were, That according to 
** the beſt of his judgment, he ſhould have been obliged to a 


« tenant to have left a houſe of his ſo well, and could not ex- 


e pect to have one left in better repair.” He ſaid, that there 
was a great difference between repairs as to a tenant's going out, 
and a tenant's coming into a houſe. > 


Mr. Szmerton, the ſecond witneſs for the defendant, ſwore 
that he was a ſurveyor; that he was recommended to the de- 
fendant Hall, to ſurvey the premiles, in order for Hall to take 
a new leaſe; that he did make a general ſurvey, and was in every 


room in the houſe; and ſaid, upon the whole, that he thought 


the landlord ſhould have been contented, that if he had been the 
landlord he ſhould have been contented, with the condition the 
premiſes were left in when Hall quitted the ſame. The Chief 
Juſtice ſaid this was a very fair and candid witneſs; that he 
gave both Wozd and Smith, the plaintiff's witneſſes, very good 
characters: ſaid that $7:7H was a man of knowledge and capa- 
city; and that Flight, the firſt of the plaintiff's witneſſes, was 


an eminent man in his buſineſs. This is the whole of the evi- 


dence as to the ſecond iſſue. Whereupon the Chief Juſtice ſaid, 
he ſtill thought the weight of evidence was on the ſide of the 
Plaintiff; but notwithſtanding his opinion, after hearing Serjeants 
Vares and Leigh tor the plaintiff, and Serjeants Davy and Burland 
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For the defendant, there being evidence on both fides, the court 


refuſed to grant a new trial. The Chief Juſtice ſpoke to the 
following effect. 


Wilmot, Chief Juſtice. Where verdicts have been given 
contrary to evidence, or where there hath been no evidence at 


all to ſupport ſuch verdicts, the court hath granted new trials; 


but if there hath been a contrariety of evidence on both ſides, 
the courts have never granted ne trials, notwithſtanding the 


jadge before whom the cayſe was tried hath been of opinion, 
that the ſtrength and weight of evidence was againſt the verdict. 


In the preſent caſe, there was a cqntrariety of evidence on both 
ſides; and although I am ſtill of opinion, that the weight of evi- 


: dence was with the plaintiff, yet I diſclaim any power to con- 


troul this verdict of the jury, who are the legal conſtitutional 


N. B. Some days after the court refuſed a new trial in this 


caſe, the Chief Juſtice ſaid, that it could not have been ſent to 


be tried again upon one of the iſſues, but it muſt have gone back 


on the whole record; viz. upon both the iſſues; and that one 


iſſue being clearly with the defendant, there was no foundation 
or pretence for a new trial on that iſſue: and he cited the caſe 


ban krupt. 


of Rowland v. Vanbalken, C. B. Egſter term, 1 Geo. 1. from 


— x 
y 
0 
4 


J. Tracey s notes, where it was ſo determined. 


2 3 Linton, Aſſiguce of a Bankrupt, verſus Bartlet. C. B. 


A Trader, in conſideration of a loan of 1 20 J. without intereſt, 
being in inſolvent circumſtances, aſſigns one third part of 


5 all his effects to the lender, who is his brother; and within two 
days after the making the deed, the trader abſconds, and a com- 


"miſſion is ſued out againſt him, whereupon he is declared a 


Per curiam. Although this may be a hard caſe upon the 


brother, who is a bona fide creditor, yet the giving him the pre- 


*** ference is a fraud upon all the laws concerning bankrupts, which 


proceed upon equality, and ſay that all the creditors ſhall come 


in pari paliu. There is no caſe where ever ſuch a preference as 
this was allowed. The fame ſpirit of equality ought to warm 


| 1 the courts of juſtice, which warmed the legiſlature when they 
: ; 4 made the bankrupt-laws ; and if we ſhould let this deed ſtand, 


we ſhould tear up the whole bankrupt-laws by the roots; it is a 


dill of fale made by a trader, at a time when he was inſolvent, 
and (plainly) had an act of bankruptcy in contemplation ; it is 


partial 


A bill of ſafe 
made by a 
trader two 


days before 


he a bſcor ded 
is a fraud on 
all the bank- 
rupt laws, 
and void. 
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partial and unjuſt to all the other creditors, Judgment for the 
plaintiff, that the deed is void, 


Groſs ver/us Fiſher. C. B. 


eats SSUMPSIT for goods fold and delivered; defendant 
p'ainaff's de- pleaded a ſet-off; and upon the trial, the plaintiff proved 


mand under 


_ there was due to him from the defendant, for ty-three ſhillings ; 
"or effect the and the defendant proved the plaintiff owed him four ſhillings ; fo 
quriſdiaion that the balance due to the plaintiff was thereby reduced to 
ot this court. fhirty- nine ſhillings, for which ſum he had a verdict. 


It was moved by the King's ſerjeants, Nares and Burland, for 
the defendant, that he might have leave to enter a ſuggeſtion on 
the roll, that he (the detendant) was reſident in the county of 
Middleſcæ, in order to take the benefit of the late fat. 23 Ges. 2. 
c. 3. /. 4. touching the juriſdiction of Hat county court, the 
ſerjeants inſiſting, that as it appeared by the verdict, that no 
more than thirty-nine ſhillings was due from the defendant to 
the plaintiff, he ought to have ſued the defendant in the county 
court, according to the ſatute, and not in this court; and 
therefore he was well intitled to make ſuch ſuggeſtion on the 
roll, as prayed, in order to obtain his coſts. The court made 
a rule to ſhew caule. 


Upon ſhewing cauſe, for the plaintiff it was rightly inſiſted by 
Davy the King's ſerjeant, that the plaintiff's cauſe of action be- 
ing for forty- three ſhillings, the county- court had no juriſdic— 
tion, that it was in the defendant's own power and knowledge 
only, what ſum he could or would prove to be due to him from 
the plaintiff, by way of ſet- off; and if the plaintiff had gone to 
the county-court for this debt of forty-three ſhillings, and the 
defendant had thought fit not to have proved any tum due to 
him by way of ſet-otf, that court could not have entertained 
juriſdiction of this cauſe, And he cited Pitts v. Carpenter, B. R. 
i S/ra. 1191. 1 //jon 19. S. C. and Fitzpatrick v. Pickering, 
C. B. 2 Wilſ:n 68. in point. 


Curia. There is a difference between the caſe of mutual 
debts ſubſiſting where the plaintiff's demand is more than forty 
ſhillings, the defendant's demand, at the time of the commence- 
ment of the action, reducing it to a leis ſum; and the caſe 
where the plaintiff's original demand was more than 40s. and 
the defendant, before the commencement of the action, hath b 
payment in part, reduced it to leſs than forty ſhillings, In the 
firit caſe the plaintiff muſt ſue here, or loſe part of his demand, 


* 
+ 
* 
* 
o 
* 
4 
* 
72 
+ 
bk 
P 
* 
* 
Ya 
8 
* 
Fan] 
3 


EIS. + EE IT. 
13 d 


\ #3. . N 
A . x. —— 
s - + io 
* r EY 
— * * 4 8 4 
>. + 1 n EH * * 
P 


2 | becauſe 


1C 


e 21. 4 1 2 


. 8 8 n 
2 1 7 * * 
a” - ** * 17 . 2 
. 4 n * 
FE av Me BL ned LG 13 . N 
3 NY * * TT” 8 wn 7 78 * 3 * 3 ue _ 


** A 2 Y % N 
2 ö A 
2 7 I 
. * . 


Hilary Term 10 Geo 3. 1770. 49 


becauſe he doth not know whether the deſendant can or will ſet— 


off any demand againſt him; but in the latter caſe, the plaintiff, 


well knowing that he hath been paid ſuch part of his original 
demand as reduces it to leſs than forty ſhillings, hath no right to 
come to this court and demand more than forty ſhillings, but 
muſt go to the county-court. In the firſt caſe, mutual debts are 
ſubſiſting at the commencement of the action; in the latter caſe, 
not; for payment of part by the defendant to the plaintiff him-- 
ſelf, is not a debt owing by the plaintiff to the defendant, but 
a diſcharge of the plaintiff's demand pro tanto. No ſet-off is 
uſed or neceſſary in ſuch caſe, but payment of part is proved 
under non aſſumpſit. Benſon*v. Hemming, Trin. 18, 19 Geo. 2. 
C. B. 2 Barnes 282, We cannot allow the ſuggeſtion to be 
entered, ſo the rule muſt be diſcharged. 


Roe, on the Demiſe of Saul, verſus Dawſon. C. B. 


1 HE plaintiff .in ejectment, as tenant in common, recovered Eje&ment or 
poſſeſſion of five-eighths of a cottage, with the appurte- fve-eighths of 
nances ; and a writ of poſſeſſion was executed by the ſheriff, who Sheriff gives 
turned the tenant out of poſſeſſion of the ꝛwhole, and locked up polleſiion of 
the door, as appeared by affidavit. | en 
Curia. This is wrong; the writ ought to have purſued the "roy 
verdict. Let there be a rule upon the ſheriff, and the leſſor of ſtored to tis 
the plaintiff to reſtore the tenant to the poſſeſſion of three-eighth d 
parts of the premiſes, otherwiſe he would be forced to bring of the a 


another ejectment for the ſame. Forſter, Serjeant, for the defen- miles. 


= dant; Whitaker, Serjeant, for the plaintiff. 


Wheſton verſus John Packman. C. B. 


HE defendant was rightly named John, both in the writ a, 3 
of capias ad reſpondendum, and in the declaration delivered; ance entered 
the defendant not entering his appearance in due time, plaintiff's Y plintiff 


| - for defend 
attorney made an affidavit of the ſervice of the writ on the eee 


= defendant, by his right name; and entered an appearance for name amend- 


ed after de- 


him, according to the fatute by the name of James, inſtead of ct. 


Jobn. It was moved by Serjeant Davy to ſet-aſide the declara- 
tion, becauſe the defendant was not in court. Per curiam. 
(Chief Juſtice Milmot and Gould only preſent) This is a mere 
ſlip, and the affidavit is right. So let the filacer alter the entry 


of the appearance, and inſert the name John, inſtead of 


James. 


O February 


1 8 
— JE 
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February 12, 1770, William Blackſtone, L. L. D. Solicitor 
General to the Queen, was made a Serjeant at Law, and a Judge 
of the King's Bench; in the room of Sir Joſeph Yates, lately a 
Judge of that court, removed to the Common Pleas, in the 
room of Juſtice Clive, who reſigned upon a penſion of 1200 J. 


per annum, ut audivi. The motto of Doctor Blackſtone's ring 
was—Secundts dubiiſque rectus. 


Eaſter Term 


10 Geo. 3. 1770, 


the Poor of the Pariſh of Cransford, ver/us Punchard. 
G. B. 


Bond with E BT upon a bond, with condition, that if the defendant 
condition that his heirs, executors, or adminiſtrators, ſhall hire one 
if defendant | . , a 

mall hire one Samuel Clarke as a ſervant, for ſuch time as ſhall gain him a 
C. ſo as to ſettlement in the pariſh of Saxted, and ſhall permit and ſuffer 
Sohn I him to gain a ſettlement in the pariſh of Saxted; or if the ſaid 
S. Kc. is a S. Clarke ſhall gain a ſettlement, by the aſſiſtance of the defen- 
good bond. dant, any where out of the pariſh of Cransford, then the obli- 


gation to be void, otherwiſe in force. 


Upon the pleadings in this cauſe two iſſues were joined; 1/f, 
Whether the defendant hired Clarke as a ſervant, for ſuch time 
as to gain him a ſettlement in the pariſh of Saxted? 2d, Whether 
Clarke gained a ſettlement, by the aſſiſtance. of the defendant, 


any where out of the pariſh of Cranford? which were found 
for the plaintiff. 2 


It 


Whiting and others, Churchwardens and Overſcers of 
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It appeared by recital in the condition of the bond, that Carte 
being charged with begetting a baſtard child in the pariſh of 
Crangſfard, the plaintiffs took him up, and were carrying him to 
gaol, by virtue of a juſtice's warrant, becauſe he could not find 
ſecurity to 7hat pariſh for the maintenance of the woman and 
child; whereupon the defendant, who married the fiſter of 
Clarke, (at her requeſt, and to fave him from a gaol) gave the 
bond in queſtion. | 


The woman never had any baſtard child by Clarke; but 
afterwards ſhe becoming chargeable to the pariſh of Cransford, 
this action was brought. 


It was moved by Serjeants For/ter and Fephſon, that judgment 
might be arreſted ; becaule it appears upon the face of the con- 
dition, that this bond is in eaſe of the pariſh of Cransford; is an 
apparent fraud upon the pariſh of Saxzed, and all other pariſhes ; 
is a bond againſt the law, and therefore void. 


But it was anſwered by Whitaker, the King's ſerjeant, and 
reſolved by the court, that the bond was a good bond; that 
nothing illegal appeared therein, nor was the ſame obtained by 
the plaintiffs through any unlawful or corrupt means. And 
judgment was: given for the plaintiff. 


Hatch wver/us Cannon. In Formedon. May 18, 1570. 


PON the 12th of May, the tenant pleaded antient demeſne, There mud 
without an affidavit to verify the fact; the demandant be an affiua- 
conſidering the plea without ſuch affidavit as a nullity, yeſterday 2 4 e 
moved for, and had a peremptory rule to plead; whereupon Ser- — ae 
jeant Forſter now moved, that the peremptory rule to plead tient demeſne, 
might be diſcharged, inſiſting that an affidavit to verify the fact 
in the plea was not neceſſary; and cited 2 Ld. Raym. 1418. 
where it was ſo ruled. But, per curiam, an affidavit is neceſſary 
wherever you plead to the juriſdiction of the court; and for any 
thing that appears to us, the lands in queſtion may be parcel of 
the manor itſelf which is antient demeſne, and ſuch lands are 
pleadable at common law; but if they are lands held of @ manor 
which is antient demeſne, then indeed they are not pleadable at 
common law. The peremptory rule to plead muſt ſtand. 


Lockyer, 
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Lockyer, Eſq. vr/us Coward and another, Executors Wl 
Oi Frampton, Widow, Executrix of Frampton. G.. 


—— ar —— — 
— —— — > — 


Debt upon a Somerſet ſhire AMES COW ARD, late of &c. and Simon 
ogg again (to wit.) Bartlett, late of, &c. executors of the laſt wwiil Mt 
fa ee and teſtament of Heſter Frampton widow, deceaſed, who was in 
trix of the her life-time executrix of the laſt ww// and teſtament of Richard ü 
2 Frampton, her then late huſband deceaſed, were ſummoned to | 
anſwer unto Thomas Lockyer Eſq. of a plea that they render to 

the ſaid Thomas 600 J. of lawful money of Great Britain, which 

they unjuſtly detain from him, Sc. And thereupon the faid 

Thomas, by james Upton his attorney, ſays, that whereas the ſaid 

Richard, by tbe name of Fichard Frampton the younger, in his 
life-time, to wit, on the 18th day of July, in the year of our 

Lord 175', t Novi in the county aforeſaid, by his certain 

writing obligatory, acknowledged himſelf to be held and firmly 

bound to the {aid Thomas, in the aforeſaid 6001. to be paid to 

the ſaid Thomas. when he the ſaid Richard in his hfe-time ſhould 

be thereunto required; yet the aforeſaid Richard in his life-time, 

and the ſaid Heſter in her life-time, after the death of the ſaid 

Richard, and the ſaid James and Simon, or either of them, after 

the death of the ſaid Heer, (although often requeſted) have not 
rendered, neither hath any of them rendered the aforeſaid 60014. 

to the ſaid Thomas; but the faid Richard in his life-time, and 

the ſaid Heer in her life-time, after the death of the ſaid 

Richard, have denied to render the ſame to the ſaid Thomas, 

ard the faid ) ames and Simon after the death of the ſaid Heſter, 

do yet deny to render the ſame to the ſaid Thomas, and unjuſtly 

detain the ſame; whereupon the ſaid Themas faith that he is 

injured, and hath damage to the value of 20/. and therefore he 

brings tuit, S And the ſaid Thomas brings here into court 

the writing obligatory aforeſaid, which teſtifies the debt afore- 


ſaid, in form aforeſaid, the date whereof is the day and year 
aboveſaid, Ec, | | | 
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. To this declaration the defendants, by leave of the court, 


conduion, de- pleaded four pleas: ½, They craved oyer of the obligation and 
8833 condition, and ſet forth the ſame; which being read and heard, 
fe "ne the defendants ſay, that the plaintiff % non, &c. becauſe, they 
execuirix af · ſay, that after the death of the ſaid Richard Frampton, and after is 
ter cue dy. the 18th day of aruary in the ſaid condition mentioned, and in 
the lite-time of the ſaid Heſter, to wit, on the 15th day of Faly, 

in the year of our Lord 1765, at Yeovil aforeſaid, ſhe the ſaid 

Hejter, executrix aforeſaid, paid to the ſaid Thomas the ſaid 

principal tum of 300 J. mentioned in the ſaid condition, with 

1 all 
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all intereſt then due for the ſame, according to the form of the 
ſtatute in ſuch caſe made and provided. And this, Cc. where- 


fore, &c. | 


2d Plea. They ſay, that plaintiff ao now, &c. becauſe they 2d Pla. 
fay, that after the death of the ſaid Richard Frampton, and after g. re- 
the ſaid 18th day of January, in the ſaid condition mentioned, currix did 
and in the life-time of the ſaid Heſter, to wit, on the ſaid 1 5th cut toge- 
day of July, in the year of our Lord 1765 aforeſtid, at Teov!/ 822 
aforeſaid, there was due and owing from the ſaid Heſter, as exe- 
cutrix as aforeſaid to the ſaid Thomas, on the ſaid writing obli+ 
gatory, by the condition thereof, the ſaid principal ſum of 300/. 
in the ſaid condition mentioned, and the ſum of 94 J. 75. 9 d. 
for intereſt thereof to that day, and no more, making together 
the ſum of 394 J. 7s. 9d. and that the ſaid Hefter in her life- 
time, and the ſaid Thomas Lockyer, then and there accounted to- 
gether, as well of and concerning the faid money ſo due and 
owing to the faid Thomas, from the ſaid Heſter, as executrix as 
aforetaid, upon and by virtue of the ſaid writing obligatory by 
the ſaid condition thereof, as of and concerning divers other 
ſums of money then due and owing from the ſaid Hefter in her 
own right, to the ſaid Thomas, as alſo of and concerning divers 
other ſums of money then due and owing from the ſaid Th:mas 
to the faid Heſter, in her own right; and that upon the ſaid ac- And that ſhe 


. . | was in arrea”, 
counting together as aforeſaid, ſhe the ſaid Hefter was then and aug nories; 


there found to be in arrear and indebted to the ſaid Thomas, in t plaintiff in 


the ſum of 466 J. including therein the ſaid principal and inte- 2 — 


reſt then due on the ſaid writing obligatory, by the condition gane bim 
thereof; and being ſo found in arrear and indebted as aforeſaid, bond and 
ſhe the ſaid Heſter in her life-time, afterwards, to wit, on the fut of 
ſame day and year laſt aforeſaid, at Yeovil aforeſaid, at the in- raya 
ſtance and requeſt of the ſaid Thomas, ſigned, ſealed, and as her jucgmen: 
acts and deeds delivered to the ſaid Thomas, a certain writing _ yy = 
obligatory called a bond, in the penal ſum of 932 J. bearing ſuisfaQtion. 
date the fame day and year laſt aforeſaid, with a condition there- 

unto. ſubſcribed: for the payment, to the ſaid Thomas, of the 

ſaid ſum of 466 J. at a certain time therein mentioned; and a 


certain other deed or inſtrument, called a warrant of attorney, 


to confeſs judgment, bearing date alſo the fame day and year 


laſt aforeſaid, directed to certain perſons therein named, as being 
then attornies of his Majeſties court of Common Pleas at - 
minſter reſpectively, or to any other attorney of the ſame court, 
and herdby impowered them or any one of them, or any other 
attorney as aforeſaid, to appear for her the faid Hefter, in his 
ſaid Majeſty's court of Common Pleas at Weſtminſter, as of 
Trinity term then laſt paſt, and to receive a declaration againſt 
her the ſaid Ze/ter, at the ſuit of the ſaid Thomas, in a plea of 

| P debt 
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debt on the ſaid bond for the ſaid 932 J. in which ſaid ſum the 
ſaid 39: J. 75. 9d was then and there included, and to ſuffer 
judgment to go againit her in ſuch ſuit for the ſaid debt, by 
default or otherwiſe; and then and there, at the ſaid inſtance 
and requeſt of the ſaid Thomas, delivered the ſaid deed or inſtru— 
ment ſo executed by her as aforeſaid to the ſaid Thomas, in full 
ſatisfaction and diſcharge of the ſaid money ſo then due and 
owing to the ſaid Thomas, on the ſaid bond now brought here 
into court, and which ſaid writing obligatory ſo made by the 
ſaid Heſter, and the ſaid deed or inſtrument, called a warrant of 
attorney, to confeſs judgment thereon, ſo executed as aforeſaid, 
he the ſaid Thomas then and there received, had and accepted, 
of and from the ſaid Heſter, in full ſatisfaction and diſcharge of 
the ſaid money ſo then due and owing on the ſaid bond or 
writing obligatory now brought here into court; and the ſaid 
James and Simon further ſay, that the ſaid new bond and deed, 
or inſtrument called a warrant of attorney to confeſs judgment, 
ſo being executed, delivered and accepted, in manner and on 
the occaſion aforeſaid, he the ſaid Thomas afterwards, (to wit) 
which jodg- on the ſame day and year laſt aforeſaid, at Teovil aforeſaid, 
ment was en- Cauſed the ſaid judgment to be entered up of record in the ſaid 
tered of te- court of Common Pleas of our lord the King at Weſtminſter, 
— againſt the ſaid Heſter, as of Trinity term, in the fifth year of 
the reign of our lord the now King, for the ſaid 9321. debt, 

and 50s. which were awarded to the ſaid Thomas in and by the 

ſaid court of Common Pleas, as for his damages by him 

ſuſtained on occaſion of detaining of that debt, as by the record 

and procceding thereof, ſtill remaining in the ſaid court of our 

lord the now King of the bench aforeſaid, at Weſtminſter afore- 

ſaid, more fully appears; and the ſaid James, and Simon 

further ſay, that the ſaid judgment ſtill remains in the ſaid court 

of the bench aforeſaid, not ſet aſide, reverſed, or any way an- 

and a writ of nulled or made void; and that he the ſaid Thomas, for the obtaining 
fert facias , Execution of the ſaid judgment, afterwards, in the life-time of the 
was" ſaid Heſter, ſued and proſecuted out of his ſaid Majeſty's court 
goods of the of the bench aforeſaid, at Weſtminſter aforeſaid, as of the ſaid 
execurix Trinity term in the fifth year aforeſaid, a certain writ of our 
dam-gess lord the now King, called a fer: facias, at the ſuit of the ſaid 
Thomas, upon the ſaid judgment againſt the ſaid Heſter in her 
life-time, directed to the then ſheriff of the ſaid county of 
Somerſet, and teſted the 22d day of June, in the fifth year afore- 
ſaid, being the laſt day of that faid Trinity term, by which ſaid 
writ our ſaid lord the King commanded the. ſaid then ſheriff of 
the ſaid county of Somerſet, that of the goods and chattels of 
the ſaid Heſter in his bailiwick, he ſhould cauſe to be made the 
{aid debt and damages ſo recovered as aforefaid, and whereof the 
ſaid Heſter had been convicted, as it appeared in the ſaid court of 
ASIF ec the 
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the bench aforeſaid, of record; and that he ſhceuld have that 
money before the ſaid King's juſtices of the bench at Hemin- 

er, on the morrow of Al Souls then next coming, to ſatisfy 
the ſaid Thomas his ſaid debt and damages; and that the ſaid 
then ſheriff ſhould have there then that writ; afterwards, and 
beſore the return thereof, to wit, on the firſt day of Septems.r, 
in the year of our Lord 1765 aforeſaid, at Yeovi aforeſaid, the 
ſame writ was delivered to Paris Taylor Eſq. who then and there, 
and from thence until, and at and after the return of the ſaid 
writ was ſheriff of the ſaid county of Somer/et, to be executed in 
due form of law; by virtue of which faid writ the ſaid then ſaid 
ſheriff of the ſaid county of Somerſet; afterwards, and before 
the return of the ſaid writ, (to wit) on the 2d day of September, 
in the year of our Lord laſt aforeſaid, within his bailiwick, (to 
wit) at 7eov// aforeſaid, did cauſe to be made of the goods and 
chattels then of the ſaid Her in his bailiwick, the debt and 
damages aforeſaid, in form aforeſaid recovered, and this they are 
ready to verify; wherefore they pray judgment, if the ſaid 
Themas ought to have or maintain his aforeſaid action thereof 


againſt them, &c. 


The third plea is the ſame as the ſecond plea, except that the zd Plex lite 
the ſecond, 
except, &c. 


third doth not ſet forth a fer factas ifſued and executed. 


By the fourth plea by leave of the court, the defendants ſay, 4h Plea. 


Hene admini— 
? ftravit exce 


Sc. becauſe they ſay that they the ſaid James and Simon have goods of the 
fully adminiſtered all and fingular the goods and chattels which valve of 101, 


that the plaintiff af: non, &c. except as to 10/. parcel 


were of the ſaid Richard Frampton, at the time of his death, 
which have ever come to the hands of the ſaid James and 
Simon, or either of them to be adminiſtered, except goods 
and chattels to the value of 10 J.; and that the ſaid Fames and 
Simon have not, nor hath either of them, nor had they or either 
of them on the day of ſuing out the original writ of the ſaid 
Thomas, or at any time fince, any goods or chattels which 
were of the ſaid Richard Frampton, at the time of his death, 
in their or either of their hands to be adminiſtered, except the 
ſaid goods and chattels to the value of the ſaid 101. and this 
they are ready to verify ; wherefore they pray judgment if the 
ſaid Thomas ought to have or maintain his aforeſaid action 


thereof againſt them, except as to the ſaid 10 J. Oc. 
J. Burland. 


And the ſaid Thomas, as to the ſaid firſt plea of the faid Replication to 
James and Simon, by them firſtly above pleade in bar faith, the firſt Dies, 
that he by reaſon of any thing in that plea alledged ought not f 
to be barred from having his aforeſaid action thereof againſt diem, &c. 


them, 


— 
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them, becauſe he faith, that the ſaid He ſter did not pay to 

the ſaid Thomas, the ſaid principal ſum of 300 J. mentioned in 

the ſaid condition, with all intereſt then due for the ſame, in 

manner and form as the ſaid James and Simon have above in 

that plea alledged, and this he prays may be inquired of by the 
Reolicationes COUNTY. And as to the plea of the ſaid James and Simon, by 
the ſecong them ſecondly above pleaded in bar, the ſaid Thomas, faith, 
plea, that he, by reaſon of any thing in that plea alledged, ought 
not to be barred from having his aforeſaid action thereof againſt 

them; becauſe proteſting that the ſaid Hefler did not deliver 

to the ſaid Thomas, the ſaid writing obligatory and the ſaid 

deed or inſtrument in that plea in that behalf mentioned in full 
ſatisfaction and diſcharge of the money due and owing to the 

faid Thomas on the ſaid bond nov! brought here into court, pro- 

teſting alſo, that the ſaid ſheriff, in that plea mentioned, did 

not cauſe to be made of the goods and chattels of the faid 

That the TJefter, the ſaid debt and damages in that plea mentioned: for 
pr oh cy replication in this behalf, he the ſaid Thomas ſays, that he the 
and accept the ſaid Thomas did not receive and accept the ſaid writing, obli- 
bond and gatory and deed or inſtrument, in that plea in that behalf men- 
ö lake tioned of and from the ſaid Heſter, in full ſatisfaction and diſ- 
ment in a- charge of the ſaid money, due and owing on the ſaid writing 
tisſaction. gbligatory now brought here into court, in manner and form as 
the ſaid ames and Simon have above in that plea alledged, and 

this he alſo prays may be inquired of by the country. And 

Thelike re- as to the plea of the ſaid James and Simon by them thirdly 
plication to above pleaded in bar, the ſaid Thomas ſaith, that he by reaſon 
0 any thing in that plea alledged, ought not to be barred 
from having his aforeſaid action thereof againſt them, becauſe 
proteſting, that the ſaid Heſter did not deliver to the faid Ta- 

mas the ſaid writing obligatory, and the ſaid deed or in- 
ſtrument, in that plea in that behalf mentioned, in full pay- 

ment, ſatisfaction and diſcharge of the money due and owing 

to the ſaid Thomas, on the ſaid bond, now brought here into 

court ; for replication in this behalf, the ſaid Thomas faith, that 

he the ſaid Thomas did not receive and accept of and from the 

ſaid Heſter, the ſaid writing obligatory, and deed or inſtrument, 

in that plea in that behalf mentioned, of and from the ſaid 

Heſter, in full payment, ſatisfaction and diſcharge of the ſaid wri- 

ting obligatory now brought here into court, in manner and form 

as the ſaid James and Simon have above in that plea alledged ; 

and this he alſo prays may be inquired of by the country, &c. 

Replication And as to the plea of the ſaid James and Simon, by them laſtly 
ney n above pleaded in bar, inaſmuch as the ſaid James and Simon 
The plainitff have not denied the ſaid action of the ſaid Thomas; and in as 
praysjudg- much as the ſaid James and Simon have therein confeſſed to have 
5 ge goods and chattels in their hands, to the value of 10/7. to be 


fendant's I adminiſtered, 
hands, 
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1 further that the defendant had aſſets ultra that 10 l. ſufficient 
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4 adminifired; the ſaid Thomas prays judgment as to thoſe goods 
and chattels, and that the ſaid 10 J. parcel of his ſaid debt may 


be adjudged to him, to be levied of thoſe goods and chattels, 


together with his damages by him ſuſtained, by reaſon of the 
detaining of the ſaid parcel of the ſaid debt. And as to the 


reſidue of the ſaid debt, the ſaid Thomas ſaith, that he by reaſon 


of any thing by the ſaid James and Simon in that plea alledged, 
4 ought not to be barred from having his aforeſaid action in that 
© reſpect againſt them, becauſe he ſays, that he the ſaid Thomas, 


on the 14th day of February, in the gth year of the reign of 


our Lord the now King, ſued out his original writ againſt the 
5 ſaid James and Simon; and that the ſaid James and Simon on And forthe; 


he day of ſuing out the ſaid original writ, had goods and chat- fe. 


tels which were of the ſaid Richard Frampton, at the time of 1 tr 

his death to the value of the reſidue of the ſaid debt in their the 8 

hands to be adminiſtred, over and above the ſaid goods and writ, the de 
* chattels ſo confeſſed as aforeſaid, wherewith the ſaid James and ES 
Simon might and ought to have ſatisfied, the ſaid Thomas the teftator tote 
reſidue of the ſaid debt, to wit, at Teovil aforeſaid; and _ of _ 
this he is ready to verify, wherefore he prays judgment, gebt. over 
and the reſidue of his debt aforeſaid, together with his damages and above 

= by occaſion of the detaining thereof, to be adjudged to him, or. 
George IWilſon. 


Serjeant Burland moved to ſet the fourth replication aſide, and The ich re- 
alledged, that the plaintiff ought to have accepted of the 10 J. plication was | 
confetied to be in the defendant's hands unadminiſtred, and to ce 
have prayed judgment for the ſame, and of aſſets in futuro quando ; ; 
acciderint, or ought to have replied ſingly, that defendants had 
-atlets in their hands tra the 10/. and to have gone to ifſue 
thereupon, whereupon the court made a rule to ſhew cauſe why 
the fourth replication ſhould not be ſet aſide with coſts. 


Upon ſhewing cauſe, I inſiſted that the replication was a gag. +, 
good one, founded in truth, juſtice and good reaſon ; that the 323. a. pl. 
defendant having acknowledged he had 10 J. in his hands un- 11, old book 


» adminiſtred, the plaintiff had an immediate right to have judg- 2 


to ſatisfy the reſidue of the debt, and cited the two entries in 
the margin exactly in the point; and of that opinion was the 


court, and without hearing my brother Jephſon fully, who 
Was on the ſame ſide with me, the court called upon my 
brother Burland, aſking him, what he had to ſay in ſupport of 
the rule, but he ſeemed to give it up; whereupon the court 
2 declared the fourth replication was a very good one in every 


reſpect, 
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reſpect, and ſaid, that if it had been doubtful whether it was 
ſo or not, they would not have determined that matter upon 
a motion, but would have put the defendant to demur to it. 


The rule was diſcharged with coſts. Lord commiſſioner Ba- 
thurſ! abſent. 


ͤm— 


Bohoun and others Plaintiffs, and Burton and others 
Deforcients. 


A fine amend- 


5 {C"ERJEANT Burland moved, that a fine of lands levied in the 


beim of a 4 I reign of queen Auue might be amended by a deed of marriage 
pariſh, waich fettlement (on the behalf of one % Smith, tenant in tail under 
nas that ſettlement) by altering the name of a pariſh in the fine 
eg. from Coxley to Corley, upon reading the deed, the indenture of 


the fine, and an affidavit that there was no ſuch pariſh as Coxley 


to ſhew caule. 


Perrot an Attorney vcrſus Hele. C. B. 


An attorney HE plaintiff brought an action againſt the defendant, and 
having ſued 


. ſued by his writ of attachment of privilege, which was 
mnt f privi- (according to the courſe of the court) returnable upon a day 


e certain, the plaintiff became non- ſuited, and was taken, and in 


token upon a Cuſtody upon a capras ad ſatigfaciendum, (for the coſts upon the 


2 return- judgment of non--luit) returnable upon a general return, where- 
z dle on a ge- 


„„ ſerjeant Nares for the plaintiff moved to ſet aſide the Ca. 


»nd beld well Sg. inſiſting that it was irregular, becauſe not returnable upon 
enough, 


a day certain, and had a rule to ſhew caule ; at the ſame time 
ſerjeant Burl/and for the defendant moved, that the return cf 
the Ca. Sa. might be amended, and had allo a rule to ſhew 
cauſe : upon ſhewing cauſe upon both theſe rules at the ſame 
time, the court were clearly of opinion, that the Ca. Sa. was 
well enough, the plaintiff being non-ſuited had no day in court, 
nor was he intitled to any privilege to have the Ca. Sa. return- 
able on a day certain, that he being non-ſuited ſeemed to have 


abuſed his privilege ; beſides, it was ſaid by Yates Juſtice, and | 


agreed by the court, that you cannot take any advantage of the 
irregularity of proceſs, without Having it returned, and before 
the court, which in this caſe it was not; that the court in 
this caſe would not, on a motion to have the writ returned, 
have made any rule for that purpoſe. The reaſon why proceſs 
both for and againſt an attorney is made returnable on a da 
certain, is becauſe of his dayly attendance in court, but this at- 


torney 


in the county where the lands are. The court ordered the 
tine to be amended, without making any rule upon any perſon. 
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torney is out of court, and in cuſtody in execution, has no day 
in court, and ſo cannot attend, and therefore in this caſe he 
joſes his privilege to have this procets againſt him returnable 
on a day certain; fo the writ is well enough, and there is no 
occaſion to amend it. 


The court diſcharged both the rules. Ab/ente Lord Com- 
miſſioner Pathur/t. 


Nota. It was laid down as a rule by the court, that when 1 
- l . il excepieu 

bail above is excepted againſt, and cannot juſtify themſelves, to, and rc 
they are conſidered as no bail, and therefore cannot render the jullifyirg are 
priſon :; b her freſh bail b 5 rb een 
defendant to priſon: but other freſh bail may be put in, and cane n 
before any exception taken to them, they may render him to defendant io 


priſon in diſcharge of themſelves, Per totam curiam. the flect. 


Day an Attorney ver/us Buller. C. B. 


CTION for ſlandering the plaintiff in his profeſſion of an 
a a Slander. 
attorney, by ſaying of him theſe words bat does he He i, ns mars 

pretend to be a lawyer He is no mere a lawyer than the devil ] a lawyer thas 
Verdict for the plaintiff. And now Serjeant Davy moved in ar- _— 
reſt of judgment; alledging, that it was not actionable to ſay of . is 
an attorney he was no lawyer, any more than to ſay of an addiogable. 
apothecary that he was no phyſician; that it was no more ne- 
ceſſary for an attorney to be a lawyer, than for an apothecary to 
be a phyſician. But per curiam, to ſay of an attorney, he is no 
lawyer, is a great reflection upon him, and means that he does 
not underſtand his buſineſs ; beſides, (they ſaid) an attorney muſt 
have a competent knowledge of the law, or he cannot draw a 
common writ or declaration. And per Yates Juſtice, the words 


are as great a ſlander upon the plaintiff, and as injurious to him, 


as any words poſſibly can be. 


So the ſerjeant took nothing by his motion, and plaintiff had 


judgment. 


Fonereau ver/us —— C. B. 


1 an action upon the ſtatute againſt bribery, there was a ver- A new trial ;s 
dict for the defendant; and now Serjeant Forſter moved for a never granted 


new trial, a agal g 5 in actions up- 
, as being againſt evidence. But per ſotam curiam, we n dn 
never 
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22 


N 
O 
— 


nn 


never grant new trials in actions on penal laws; and it has been 


ſo held for more than fifty years paſt. The court condemned 


the caſe in 2 Keb. 226. 


Il the propri- Sayer qui tam, &c. verſus Dicey & al'. C. B. | 


cor of a 

mezzotinto . . 
or other print N action upon the fiat. 8 Geo. 2. c. 13, ſect. I. againſt 
will intitle the defendants was brought to recover the penalty given 


lumfſelt to 1 > 0 
eee, o by that ſtatute, for copying and ſelling a print of the King of 


ine flat. 8 Denmark. The ſtatute enacts, (amongſt other things)“ That 
Geo, 2 cap. « every perſon who ſhall invent and deſign, engrave, etch, or 
92 * « work in meggotinto or chiaro gſcuro, any hiſtorical or other 
he wult en. „ prints, ſhall have the ſole right of printing the ſame for 
grave both his e fourteen years, to commence from Fe day of the fr publiſhi 

vame, and to 1 : ar of firſt p bliſhing 


be day of ** thereof, lieh ſhall be truly engraved with the name of the 


the fert 1 proprietor on each plate, and printed on every ſuch print or 
; tltng theresf ee 


on the plate, $ g 5 eee e 
and me che whole or in part, by varying, adding to, or diminiſhing from, 


be on the « the main deſign, or ſhall reprint or import for ſale any ſuch 
3 « prints, without the conſent of the proprictor in writing, 
« tioned in the preſence of two witneſſes, &c. (ſee the ſtatute) 
« ſuch offender thall forfeit the plates, and all ſheets ſo printed, 
« to the proprietors of ſuch original prints, who ſhall forthwith 
« deſtroy and damaſk the ſame ; and every ſuch offender ſhall 
«« forfeit 3 5. for every print found in his cuſtody, contrary to 


« the ſaid act; one moiety to the King's majeſty, and the other 


* moiety to any perſon who ſhall ſue for the ſame.” By the 24, 
/+2. „It ſhall be lawful for any perſon who thall purchaſe any 
plates for printing from the original proprietors, to reprint 
« from the faid plates.” The defendants pleaded the general 
iſſue : and at the trial, before Lord Chief Juſtice Milmot in this 
term, the plaintiff proved, that Mr. Honſetaton, a moſt excellent 
artiſt in negzotinto or chiaro ocuro, ſcraped a plate (in that man- 
ner) from a picture of the King of Denmark painted by the 
celebrated Mrs. Angelica; that the plaintiff purchaſed the plate 
of the proprietor thereof, and that the defendants had copied and 
ſold the fame. The name of the proprietor of the plaintiff's 
plate, and the year of our Lord wherein the ſame was publiſhed, 
was engraved thereon, and printed on his prints; but the day 9 
the month of the firſt publiſhing thereof, was not engraved on his 
plate or printed on his prints, and thereupon it was objected for 
the defendants, that the plaintiff could not recover, becauſe he 
had not complied with the act of parliament. This point was 
reſerved for the opinion of the court; and now it was ſaid b 
Serjeant H hituker for the plaintiff, that the ſtatute did not re- 
quire the day of firſt publiſhing the print to be printed «thereon. 


2 But 


prints; and if any other perſon ſhall copy and fell, in the 
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But per curiam, (without hearing Serjeant Burland the defen- 


dant's council) The words of the ſtatute are as plain and certain 
as poſſible : there are two conditions therein, vi. the day of the 
firſt publiſhing the print, and the name of the proprietor there- 
of, both muſt be engraved and printed; that any perſon may 
know when the proprietor's excluſive right ceaſes; and when, 
and againſt whom, he may be guilty of offending contrary to 
the ſtatute. So the po/tea was ordered to be delivered to the de- 
fendants, and judgment of nonſuit to be entered againſt the 


plaintiff. 


Hally verſus Tipping. C. B. 


HE plaintiff (in his own right) arreſted the defendant Plaintiff thall 
upon a capias ad reſpondendum, with an ac etiam therein, co ome 
to anſwer the plaintiff (in his own right) in caſe upon promiſes, clares differ- 
to his damage of 200/. [which was marked for bail by afh- ently from his 
davit for 120/.] whereupon the defendant's attorney applied“ 

to the plaintiff's attorney, and undertook to put in ſpecial 
bail, which he accordingly did, The plaintiff having declared 
in this cauſe as executor, and not in his own right; it was now 
moved by Setjeant Burland, that the bail might be vacated and 
diſcharged, and a common appearance accepted; which was or- 


dered accordingly by the court, and that the plaintiff might 


; then proceed as executor. Serjeant Gun for the plaintiff, 


Bruce verſus Rawlins and others. C. B. 


1 S for breaking and entering the plaintiff's houſe Trecpirs 
at A. in Eſſex, and opening and ſearching ſeveral boxes againit cu(- 
and drawers therein; the defendants ſuffered judgment to go e 
againſt them by default, Upon executing the writ of inquiry of entering 
damages, it was proved, that the defendants were Cuſtom-houſe Pte 
officers; that on the 4th of Fuly laſt, in the day-time, they en- —— for 
tered the plaintiff's dwelling-houſe with a writ of afliſtance, ren-govcs 
without any conſtable, in order to ſearch for uncuſtomed goods; 2 oy 
the plaintiff's wife and daughter being only at home, were jury ade 
frightened and much ſurpriſed, delivered to the defendants 1991. dam 
(at their requeſt) the keys of ſeveral boxes and drawers, which 5... 
the defendants ſearched, but found no uncuſtomed goods. They azunt chem, 
Raid in the houſe about an hour, broke no locks, bolts or doors, 22 they 
and did very little or no damage; and departed, curſing and ſay- mz parted 
ang, Damn it, there are no goods! Whereupon the jury found court refuied 


1004. damages to ſet aſide the 
l e * inquiſition. 


R Serjeant 
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Serjeant Burland moved to ſet aſide the inquiſition for exceſſive 
damages, under the circumſtances of this caſe, and upon an 
affidavit that the defendants did little or no damage; that they 
had been informed that the plaintiff's ſon was lately come home 
from India, and had ſecreted ſome run- goods in the plaintiff's 
houſe, and that they verily believed ſome of the jury were the 
plaintiff's friends and acquaintance, and had favoured him in 
giving ſuch large damages: he cited a caſe in B. R. of Stringer 
verſus Cu/ſtom-houſe Officers, for ſtopping a waggon to ſearch for 
run-goods, and found none: the jury on an inquiry gave 100/. 
damages; the court ſet aſide the inquiſition; and upon the ſecond 
writ of inquiry, the jury only found five guineas damages. He 
endeavoured to diſtinguiſh this caſe from Redſhawv verſus Brook 
and others, 2 Wilſon 405. which was 200/. damages given by 
a jury upon a trial of a like treſpaſs; becauſe an attaint lies upon 
a falle verdict, but not upon an inquiſition of office, as this is; 


that this plaintiff was only a butcher, but Red/haw was a ſhop- 


keeper in Landon. | | 


Serjeant Leigh for the plaintiff, in ſhewing cauſe, produced 
an affidavit, 2 e it was ſworn, that the plaintiff knew onl 

the face of one of the jury, that he had no acquaintance wit 

him or any of the reſt of them; that the defendants came to the 
plaintiff's houſe in July laſt, ſaid they had received information, 
(but not from whom) that uncuſtomed goods were ſecreted 
therein, and that they muſt ſearch the houſe ; that the plaintiff's 
wife and daughter were much terrified; that the defendants de- 


ananded and received from them the keys of ſeveral boxes and 


drawers in the houſe, wherewith they opened and ſearched the 
ſame, but found no uncuſtomed or prohibited goods therein, or 
in any other part of the houſe where they alſo ſearched, The 
ſerjeant infiſted, there was no difference between this caſe and 
that of Redſhaw verſus Brook; only that the damages there were 
2001. for a like treſpaſs to this now in 3 wherein there 
are only 100 J. damages; and therefore he prayed the rule to 
ſhew cauſe why the inquiſition ſhould not be ſet- aſide, might be 
diſcharged. 


Milmot Chief Juſtice, This is an inqueſt of office to inform 
the conſcience of the court, who, if they pleaſe, may themſelves 
aſſeſs the damages; but I am of opinion we ought not to inter- 
poſe in this caſe, which differs widely from the cafe of ſtopping 
the waggon. This is an unlawful entry into a man's houſe, 
(which is his caſtle) an  invaſton upon his wife and family at 
peace and quietneſs therein, frightened and ſurpriſed by theſe de- 
fendants ; who, under pretence of information received, and 

1 | | ; | colour 
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Colour of legal authority, demand the keys of, and ſearch all 
the boxes and drawers in the houſe. I cannot conceive what 
theſe Cuſtom-houſe officers mean, by acting in this unjuſtifiable 
manner, after this matter has been fo often tried in We/tminſter- 
ball; they know the riſk they run by iuch conduct, and muſt 
take the conſequence that may fall upon them by the verdict of 
a jury. The plaintiff being a butcher, or inferior perſon, makes 
no difference in the caſe. The ſuſpicion of having run-goods 
in his houſe is a very injurious imputation upon him; and 
though he is but a butcher, it is the ſame damage to him as if 
he was the greateſt merchant in Londen. The defendants have 
invaded the plaintiff's houſe and property, and diſturbed his 
family; they continue to go on and act againſt the ſubje in this 
illegal manner, and then come to this court, and ſay —“ the 
«© damages are too large, we Pray you reduce them.” For my 
own part, I am very clearly of opinion, that this is one of thoſe 
caſes wherein the court will not interpoſe. 


Gould, Juſtice. The entering the plaintiff's houſe under 
colour of legal authority, aggravates the treſpaſs committed by 
the defendants; and though they had a writ of afliſtance, yet as 
they had no conſtable with them, they would have been treſ- 
paſſers, notwithſtanding they ſhould have found uncuſtomed 
goods in the plaintiff's houſe. See /af. 12 Car. 2. cap. 19. 


Jef. 1 & 4, and fat. 13 & 14. Car. 2. cap. 11. A cauſe was 


tried before me at Pool, (which is a town and county of itſelf) 
againſt a Cuſtom-houſe officer and a conſtable, for entering the 
plaintiff's houſe to ſearch for run-goods; and though they tound 
ſuch goods in the houſe, yet becauſe the conſtable was not a 
conſtable of the town of Pool, but of the county of Dorſet, they 
were treſpaſſers, and the jury gave the plaintiff 1001. damages, 


Yates, Juſtice. The caſe muſt be very groſs, and the damages 
enormous, for the court to interpoſe: here the defendants have 
acted under colour of legal authority, and we have no line or 
meaſure to go by. I think the damages are not exceſſive, and 
have no deſire to ſet the inquiſition aſide. Rule diſcharged. 
Abſent Lord Commiſſioner Bathurf, ix Cauc. 


Doe on the demiſe of Maſon wer/zes Maſon. C. B. 
E JECTMENT of copyhold lands holden of the manor of 4 fiagle 4. 


: Denbam-hall in the county of ———, tried before Mr. 3 
Baron Smythe at the laſt aſſizes, when a verdict was found for evidence to 


prove the 
cuſtom.of a manor for lands to deſcend to the youngeſt nephew: which contraditing the evidence on 
ne other fide, the court refuſed a new trial, | 


i | the 


— — kg — — 
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the plaintiff, who claimed as being the youngeſt nephew, and 
heir by the cuſtom of the manor, of the laſt perſon ſeiſed of the 
lands in queftion. | 


On the part of the defendant it was contended at the trial, 
that the cuſtom of the manor was, that the copyhold lands de- 
ſcended to the youngeſt ſon; or if no ſon, to the youngeſt brother 
of the tenant laſt lawfully ſeiſed ; and that the cuſtom extended 
no farther, 
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On the part of the leſſor of the plaintiff it was contended at 
the trial, that the cuſtom of the manor was, that the copyhold 
lands deſcended to the youngeſt ſon; if no ſon, to the youngeſt 
brother; if no brother, to the youngeſt nephew; if no nephew, 
to the youngeſt couſin of the tenant laſt lawfully ſeiſed. 
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It was proved for the leſſor of the plaintiff at the trial, that 
he was the youngeſt nephew of the perſon laſt ſeiſed of the pre- 
miſes; and it appeared, by the court rolls of the manor, that 
a youngeſt nephew, at a court leet and court baron held in and 
for the ſaid manor in 1657, was admitted tenant, as heir, by 
the cuſtom, to the perſon laſt ſeiſed of lands in this manor: 
this was the only evidence for the plaintiff. | 


For the defendant it appeared, that at a court leet and court 
baron held in and for the ſaid manor in 1692, the jury had 
homage by a preſentment found, and which was entered upon 
the rolls of the manor, that the cuſtom of deſcent extended 
only to the youngeſt ſon; and if no ſon, to the youngeſt brother, 
and no farther. Alſo two old witneſſes ſwore, that they had 0 
heard and believed, that this was. the cuſtom of the manor, | © 
that the cuſtom of deſcent went no further than the youngeſt © 
ſon and youngeſt brother. | | 
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Serjeant Leigh moved for a new trial, ſuggeſting that this 
was a verdict contrary to evidence; and inſiſting that the ſingle 
inſtance of admittance of the nephew in the year 1657, was 
not ſufficient evidence to ſupport the cuſtom contended for by 
the plaintiff; whereupon a rule was made to ſhew cauſe why 
there ſhould not be a new trial, ani Mr, Baron Smythe having 
reported as above, gave no opinion one way or other in the caſe. 


Sce 6 Mod. Serjeant Whitaker for the plaintiff, ſhewed cauſe why there 


8388 5 ſhould not be a new trial; and inſiſted, that here was evidence 


Scudamore, on both ſides, that the evidence given for the plaintiff was legal 
The right of and admiſſible, and contradicts the defendant's evidence, and in 


undd in all ſuch caſe the court never grants a new trial; beſides this is an 


countries and ej ectmen t⸗ 
nations. 
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ejectment, and does not conclude the defendant from trying the 
cuſtom again upon another ejectment. And of this opinion was 
the court. And the Chief Juſtice ſaid, he thought the admit- 
tance of the nephew in 1657, was very material evidence, being 
done at a court leet and court baron, when it would certainly 
have been controverted, if the jury had not thought that to be 
the cuſtem. And they ſaid, as this was an ejectment, there 
was no occaſion (if they had doubted) to grant a new trial, foc 
the defendant may try the cuſtom again, it he thinks fit. Rule 
diſcharged, and the pgſtea delivered to the plaintiff. 


Johns verſus Whitley & al'. C. B. 


Cornwall HIS record is entered of laſt Michaelmas term, 
(to wit.) in the office of Prothonotary Dicłins, roll —. 
Joſeph Whitley, late of the pariſh of Lanhydrock in the county 
aforeſaid, victualler ; Edward Whitley, late of the pariſh of St. 
Winnow in the ſaid county, huſbandman ; and Peter Bennet, late 


of the ſame place, huſbandman ; were attached to anſwer to 


John Johns gentleman, in a plea, wherefore with force and arms 
they broke and entered the cloſes of the ſaid John, in the pariſh 
of St. Winnow aforeſaid in the ſaid county of Cornwall, and trod 
down, conſumed and ſpoiled the graſs and corn of the ſaid John 
of the value of ten pounds, there lately growing, with feet in 
walking; and eat up, trod down, conſumed and ſpoiled, other 
the graſs and corn of the ſaid John, of the value of other ten 
pounds, there alſo lately growing, with certain cattle ; and reaped, 
mowed, cut down and felled, other the graſs and corn of the 
ſaid John, of the value of one hundred pounds, there alſo 
lately ſtanding, growing and being, and took and carried away 
the ſame, and converted and diſpoſed thereof to their own uſe ; 
and with the wheels of carts, waggons and other carriages, tore 
up, turned up, ſubverted and ſpoiled the ſoil of the ſaid John, 
in and of the faid cloſes; and alſo, wherefore with force and 
arms they the ſaid Jo/eph, Edward and Peter, at the pariſh 
of St. Winnow aforeſaid, reaped, mowed, cut down and felled, 
other the graſs and corn of the ſaid John, of the value of 
other one hundred pounds, there lately growing, ſtanding and 
being, and took and carried away the fame, and converted 
and diſpoſed thereof to their own uſe : and alſo, wherefore 
the ſaid Joſeph, Edward and Peter, with force and arms, at 
the pariſh of St. Winnow aforeſaid, ſeiſed, took and carried 
away other the graſs and corn of the ſaid John, of the value 
of other one hundred pounds, there lately found ; and con- 
verted and diſpoſed thereof to their own uſe, and did other 
wrongs to the ſaid John, to the great damage of the ſaid John, and 
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againſt the peace of ue lord the now King, c. And there- 
upon the ſaid hn, by John Kimber his attorney, complains ; 
ſor that the ſaid 7% os, Edward and Peter, on the firſt day of 
Jud, in the year of our Lord one thouſand ſeven hundred and 
ſixty-eight, and on divers other days and times between that 
day and the firſt day of Oclober then next following, with force 
and arms broke and entered the cloſes, (to wit) one cloſe called 
Hall Park, one other cloſe called Three Pieces, otherwiſe The 
Three Pieces, one other cloſe called Dinny Bow, one other cloſe 
called Lane End, one other cloſe called Hove Town, and fix 
other cloſes of the ſaid John, in the pariſh of St. Y/innow afore- 
ſaid, in the ſaid county of Cornwall, and trod down, conſumed 
and ſpoiled the graſs and corn, (to wit) wheat, barley and oats, 
of the ſaid 7, of the value of ten pounds, then there grow- 
ing, with feet in walking; and eat up, trod down, conſumed 
and ſpoiled, other the graſs and corn, (to wit) other wheat, bar- 
ley and oats of the ſaid John, ef the value of other ten pounds, 
there then growing, with certain cattle, (to wit) with horſes, 
mares, geldings and oxen, and reaped, mowed, cut down and 
felled other the graſs and corn, (to wit) other wheat, barley 
and oats of the ſaid John, of the value of one hundred pounds, 
there then ſtanding, growing and being, and took and carried 
away the fame, and converted and diſpoſed of the ſame to their 
own uſe ; and with the wheels of carts, waggons and other car- 
riages, tore up, turned up, ſubverted and {ſpoiled the ſoil, 


wit) five hundred perches of the ſoil of the taid John, in and of : 


the ſaid cloſes; and alſo for that the ſaid Jo/eph, Edward and 
Peter, on the faid firſt day of Fuly, in the year 2 our Lord one 
thouſand ſeven hundred hd ſixty-eight aforeſaid, and on divers 
other days and times between that day and the firſt day of Oc- 
7ober then next following, with force and arms, at the pariſh of 
St. Winnow atoreſaid, mowed, reaped, cut down and felled, 
other the graſs and corn, (to wit) other wheat, barley and oats 


of the ſaid John, of the value of other one hundred pounds, 


there then ſtanding, growing and being, and took and carried 
av ay the ſame, and converted and diſpoſed thereof to their own 
ule; and alſo for that the ſaid Joſeph, Edward and Peter, 
on the ſaid firſt day of 1, in the year aforeſaid, and on divers 
other days and times between that day and the faid firit day of 
October then next following, with force and arms, at the pariſh 
of St. Winnow aforeſaid, ſeiſed, took and carried away, other 
the graſs and corn, (to wit) one hundred cart loads of other 
graſs, one hundred cart loads of other wheat in the ſtraw, one 
hundred cart loads of other barley in the ſtraw, and one hundred 
cart loads of other oats in the ſtraw, of the ſaid /n, of the value 
of other one hundred pounds, there then found, and converted 

and 
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and diſpoſed thereof to their own uſe, and did other wrongs to the 
ſaid John, to the great damage of the ſaid John, and againſt the 
Peace of our ſaid lord the now King; wherefore the ſaid John ſays, 
that he is injured, and hath ſuſtained damage to the value of 
one hundred pounds, and therefore he brings his ſuit, &c. 


And the ſaid Joſeph, Edward and Peter Bennett, by Francis 

hn Hext their attorney, come and defend the force and injury, g pj, 
when, c. and ſay, that they are not guilty of the treſpaſs afore- The genere 
ſaid, above laid to their charge, in manner and form as the ſaid 3 
ohn hath above thereof complained againſt them, and of this ðt. 
they put themſelves upon the country, &c. And for further 

plea as to the breaking and*entering the ſaid cloſes, in the ſaid 24 Flea in 
declaration mentioned, in which, Sc. and treading down, con- . | 
ſuming and ſpoiling the graſs there lately growing, with feet in cloſes in the 
walking and eating up, treading down, conſuming and ſpoiling the * 
ſaid other graſs there alſo lately growing, with the ſaid cattle in the — + 
ſaid declaration mentioned, and with the wheels of carts, waggons eating up 
and other carriages, tearing up, turning up, ſubverting and ſpoiling 2-4 "ggy 
the ſoil of the {aid cloſes, by the ſaid 7 o/eph, Edward and Peter cart, &c. 
Bennett, above ſuppoſed to have been done, they the ſaid 7o/eph, per the 
Edward and Peter Bennett, by leave of the court here to them for f vets 
this purpoſe granted, according to the form of the ſtatute in ſuch Defendants 
caſe lately made and provided, ſay that the ſaid Joh ought not * ods 
to have his aforeſaid action thereof againſt them; becauſe, they the * 
ſay, that before any of the ſaid times when, Cc. one Peter Knight when, &c. 
was lawfully entitled to the ſaid cloſes, in which, &c. for the re- 5 fd cle 
mainder of a term of ninety- nine years, determinable upon the for the re- 


death of him the ſaid Peter Knight ; and being ſo entitled thereto, Winder of « 
term of 99 


4 he the ſaid Peter Knight, before any of the ſaid times when, Sc. year, de- 
(to wit) on the ſecond day of February, in the year of our Lord terminable 
one thouſand ſeven hundred and ſixty- ſeven, at the pariſh afore- f e death 


of the ſaid 


laid, demiſed the ſaid cloſes in which, Sc. with the appurte- P. K. who 
© nances, unto the ſaid Fo/eph ; to have and to hold the ſame un- demiſed the 
= to the ſaid 7o/eph, from thenceforth for the ſpace of one whole 
year then next following, and ſo from year to year, for ſo long Whitley. 
time as it thould pleaſe the ſaid Peter Knight and the ſaid J- 79 held che 


ſame to the 
defendant 


. {ame for one 


7 = /-ph, and the eſtate and intereſt of the ſaid Peter Knight thould year and io 
= continue therein, by virtue of which faid demiſe he the ſaid from year to 
XZ 7oſeph afterwards, and before any of the ſaid times when, Beat long 


as it thould 


Sc. (to wit) on the ſaid ſecond day of February, in the year of pleaſe the 


our Lord one thouſand ſeven hundred and ſixty-ſeven, at the hid J. K. 


4 4 
4 
N 4 


= pariſh aforeſaid, entered into the ſaid cloſes in which, Ec. with 


and defendarc 


J. W. andthe 
eſtate and in- 


ctereſt of ſaid P K. ſhould continue therein. By virtue of which demiſe the ſaid J entered and was poſſeſſed, 
the ſaid P. K. then being living, and his intereſt {till continuing therein. And being ſo poſſeſſed, the ſaid J. 
8 before the times when, &c. ploughed and ſowed the ſaid cloſes with corn. And the ſaid P. K. after 
de ſaid J. had ſo ploughed aud ſowed, and before he had reaped and carried away the corn, and 
5 defore the end of the ſaid gg years, and before the ſaid time when, &c. died. And fo the defendants 
Juoſtify the entering into the cloſes, and reaping and carrying away the corn, and excuſe themſelves 
tor treading, &c, à little graſs upon that occaſion. | 


the 
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the appurtenances, and became and was poſſeſied thereof, the 
Peter K iglt ſtill continuing therein, and bein g fo poſſeſſed thereof, ; 


and the ſaid J eter Knight then being living, and the intereſt of the 
ſaid Pater Knight, then continuing in the ſaid cloſe, in which, 


year of our Lord one thouſand ſeven hundred and fixty-eight, 


Qu ft eadem 


era njgrefſia, 


— 


ſaid Peter Rn gbt then being living, and the intereſt of the ſaid 


Sc. he the ſaid Jo/eph afterwards, and before any of the ſaid times 
when, Ec. (to wit) on the twentieth day of March, in the ſaid 
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ploughed the ſaid cloſes in which, &c. and then and there ſowed 
the {ame with corn, (to wit) wheat, rye, barley and oats; and 
the ſaid Peter Kaight, after the ſaid 7c/eph had fo ploughed the 
ſaid cloſes in which, Sc. and ſown the tame with corn, and be- 
fore the ſaid '/o/eph had reaped and carried away the ſaid corn, 
and before the expiration of the ſaid ninety-nine years, and be- 
fore the ſaid time when, Ec. (to wit) on the firſt day of July 
in the year laſt aforeſaid, at the pariſh aforeſaid, (he the ſaid Pe- 


| 
ter Knight) died; and the ſaid corn, fo ſown by the ſaid Joſeph 4 
as aforeſaid, not being reaped, the ſaid 7o/eph in his own right, 
and the ſaid Eaward and Peter Bennett as his ſervants, and by 1 
his command, at the ſaid times when, Cc. entered into the ſaid 
clofes in which, Sc. in and by the uſual way there, in order } 
to reap the ſaid corn ſo ſown by the ſaid Joſeph as aforeſaid ; and = 
with the ſaid carts, waggons and other carriages, drawn by the 74 
{aid cattle in the ſaid declaration mentioned, did enter into the 4 
ſaid cloſes in which, &c. in and by the uſual way there, in orden 
to carry away the ſaid corn; and on thoſe occaſions they the ſaid FRF 
"Joſeph, Edward and Peter Bennett did unavoidably a little tread FR t 
down, conſume and ſpoil the graſs there growing, with feet in 7 
walking; and the ſaid cattle in the ſaid declaration mentioned, in * 
paſſing and repaſſing for the purpoſe aforeſaid, by ſtealth and © 
againſt the will of the ſaid Joſeph, Edward and Peter Bennett, did FR % 
a little and by morſels, ſnatch, eat up, tread down, conſume FX fc 
and ſpoil, other the graſs there alſo growing; and with the u 
wheels of the ſaid carts, waggons and other carriages in the ſaid FR 8 
declaration mentioned, on that occaſion neceſſarily and unavoid- MF ht 
ably did a little tear up, turn up, ſubvert and {ſpoil the foil of FR tl 
the ſaid cloſes, doing as little damage on that occaſion as they t 
poſſibly could; which are the ſame breaking and entering tze fo 


laid cloſes in the ſaid declaration mentioned, and treading down, 
conſuming and ſpoiling the graſs there lately growing, with feet 
in walking, and eating up, treading down, conſuming and ſpoil- 
ing other graſs there alſo lately growing, with the ſaid cattle in th 


the ſaid declaration mentioned, and with the wheels of carts, ab 
waggons and other carriages, tearing up, ſubverting and ſpoiling KY 
the ſoil of the ſaid cloſes, whereof the ſaid Jobn hath above com- J* 


plained againſt them, and this they are ready to verify ; where- x 
fore they pray judgment, if the ſaid John ought to have his thi 
aforeſaid action thereof againſt them, Tc. F- 

J. Glynn. 
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And the ſaid Jobn ſays, that the ſaid plea of the ſaid pb, Demwrer. 
Edward and Peter Bennett, above ſecondly pleaded in bar, as 
to the ſaid breaking and entering the ſaid cloſes, in the ſaid de- 
claration mentioned, and in which, Sc. and treading down, 
conſuming and ſpoiling the ſaid graſs there lately growing, 
with feet in walking, and eating up, treading down, conſuming 
and ſpoiling the ſaid other graſs, there alſo lately growing, 
with the ſaid cattle in the ſaid declaration mentioned, and 
with the wheels of carts, waggons and other carriages, tearing 
up, turning up, ſubverting and ſpoiling the ſoil of the faid 
cloſes, by the ſaid Joſeph, Edward and Peter Bennett above done, 
and the matters therein contained are not ſufficient in law to 
bar the ſaid Jh from having his ſaid action thereof maintained 
againſt the ſaid Joſeph, Edward and Peter Bennett; to which 
ſaid plea, and the matter therein contained, he the ſaid John 
is not under any neceſſity, nor in any wiſe bound by the law 
of this realm to anſwer ; and this he is ready to verify ; where- 
fore, for want of a ſufficient plea in this behalf, the ſaid John 
prays judgment, and his damages by reaſon of that treſpaſs to 
be adjudged to him; and for cauſes of demurrer in law to that Special cauſe, 
plea, he the ſaid hn, according to the form of the ſtatute in hg meat 
uch caſe made and provided, ſhews to the court here theſe cauſes fendants have 
following, (to wit) for that the ſaid Joſeph, Edward and Peter not ſet forth 
Bennett, have not in or by their ſaid plea, ſet forth the parti- — 
cCaular commencement of the term of ninety- nine years, under of the ſaid 
which the ſaid Jo/oph, Edward and Peter Bennett, in and by *® of 99 


| their faid plea have attempted to derive a title in the ſaid Jo- Aron 
eb to enter into the ſaid cloſes, in which, &c. and to plough 
and to ſow the ſame with corn, and afterwards to take and a Ther Ge: 
; FX carry away the ſaid corn; and alſo for that the ſaid Joſeph, Ed-= not ſhewn 

; BY ward and Peter Bennett, have not in or by their ſaid plea ſet —4 V. K. at 
forth or ſhewn that the ſaid Peter Knight, at the time of the ge * SN 
> FX making of the ſaid ſuppoſed demiſe of the ſaid cloſes, in which, defendant }. 
1 MX &c. by the ſaid Peter Knight to the faid Joſeph, or at any time 9. N * 
_ ET before, was poſſeſſed of the ſaid cloſes, in which, &c. or any of fd close, 
r 3] them, but only that he was iutitled thereunto; and for that but only that 
y the ſaid plea is vague, uncertain, inſufficient, and wants 2 
e IX form, &c. = 

. = J. Burland. 

x And the ſaid Joſeph, Edward and Peter ſay, that the plea of Joinder in de- 
n them the ſaid Joſeph, Edward and Peter, by them ſecondly murter. 

Y 7% above pleaded in bar, in manner and form above pleaded, and 

g the matters therein contained, are ſufficient in law to bar the ſaid 

\- 7 John from having his ſaid action thereof maintained againſt 


them the faid 7%, Edward and Peter, which ſame plea they 
the ſaid Joſeph, Edward and Peter are ready to verify and prove 
2 | F as 


munen .. 


* 
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as the court ſhall direct; and becauſe the ſaid Jh hath nct 
anſwered to the ſaid plea, nor in any wiſe denied the ſame, 
they the ſaid Fc/eph, Edward and Peter pray judgment, and that 
f the. ſaid John may be barred from having his ſaid action thereof 
maintained againſt them. And becauſe the juſtices here will. 
a hviſe amongſt themſelves what judgment to give in the pre- 
q miles, before they give their judgment thereupon, day is there- 
7 fore given to the parties aforeſaid here, until in eight days of 
Saint Hilary, to hear their judgment thereupon, tor that the- 
ſaid juſtices here are not yet thereof adviſed, &c. 


This caſe of Johns againſt Whitley and others, was well argued 
in the laſt term by Burland one of the King's ſerjeants for 
the plaintiff, and by Serjeant Glynn for the defendants ; and it 
was argued again, in this term, by Serjeant Leigh for the de- 
fendants ; and Serjeant Davy was ccunſel for the plaintiff, 
ready to have argued. | 


For theplain- For the plaintiff it was argued, 1ſt, That the plea in bar was 
uft in Hilary ill, becauſe the defendants have not ſet forth therein the com- 
_— in mencement of the term of ninety-nine years, vig. out of cht 
pleading, that gate it was derived; that it is an eſtabliſhed rule in pleading, 
b that the commencement of all particular eſtates ought to be 
ail a ſhewn in pleas, avowries, replications, &c. and the reaſon why 
eſtates mat the commencement of particular eſtates muſt be ſhewn in plead - 
3 n. ing, is, becauſe they are created, by agreement, out of the pri- 
Fs in ome mitive eſtate; and the court mult judge whether the primitive 
caſes, where eſtate and agreement be ſufficient to produce the particular eſtate 
3 az Claimed; and this is a fundamental rule, (per Holt Chief [uſtice, 


matter of in the caſe of Scilly verſus Daily, 2 Salk. 562.) which ought not 
Incucement. to be broken, upon fancied inconveniencies. 


2dly, It was inſiſted that the bar was ill, becauſe it ſhews no 
title in Peter Knight, to enable him to demite to the defendant 
Whitley, whereupon a good iſſue may be taken; or which may 
be well traverſed by the plaintiff; but the plea only alledges, 
that Peter Knight was lawfully entitled to the ſaid cloſes, in which, 
Se. for the remainder of a term, which cannot he traverſed ; be- 
cauſe, whether entitled or not, is matter of law, not fact. See 1 Ld. 
Raym. 332. 2 Lutw. 1232. And if the plea had alledged that 
Peter Knight was lawfully poſſeſſed, it would ſtill have been ill in 
this caſe, according to 2 U d. Raym. 332. where the title, not 
the mere poſſeſſion, is the material point in queſtion. Indeed, 
in the caſe of a perſonal treſpaſs, where the title is not in queſtion, 
it is otherwiſe ; as in the caſe of Skevz/] verſus Avery. Cro. 
Car. 138, which was treſpaſs, aſſault, battery and wounding : 


the 


Faſter Term 10 Geo. 3. 1770. 


71 


626 


the defendant pleaded to the wounding not guiity; to the 


aſſault and battery, he pleaded, that he was poſſeſſed of an houſe 


for years, that the plaintiff entered his houſe, and would have 


thruſt him out of poſſeſſion thereof, whereupon he mo/7ter manus 
impoſuit, to put him out; and the harm, if any done, was 
in defence of his own poſſeſſion: hereupon the plaintiff de- 
murred ; and Gold/mith, counſel for the plaintiff, ſhewed for 


cauſe, that the defendant had pleaded a leaſe for years, not 


ſhewing who made the leaſe, nor when it was made, nor for 
how many years, where:s the ſame ought to have been pleaded 
ſpecially, and ſhewn particulatime ; for if it be traverſed there 
cannot be any good iſſue thereupon ; and he relied upon Cro- 


gat's Caſe, 8 Rep. 66. that de injuria ſua propria is no plea : 


but all the court held, that the detendant had well pleaded ; for 
ſaying that he was poſſeſſed for vears, is but an inducement and con- 
veyance to his juſtification, and not the ſubſtance thereof, which is, 
that he offered to thruſt him out of the poſſeſſirn of his bouſe ; and 
whatſoever title he hath, it is not material; for if he was in 
poſſeſſion by virtue of a leaſe, at will, or any other title, de in- 


juria ſua propria is a good plea: for the title or intereſt not 


coming in queſtion, (and what was pleaded or alledged being 
but an inducement to the plea) it needs not to be fo certain 
as where it is pleaded by way of title to make a claim in 
the defendant ; whereupon it was adjudged for the defendant. 


It was inſiſted for the defendants, that this was a good juſti- 
fication under a bare poſſeſſion, that he who ploughs and ſows 


the original leaſe in pleading ; that Knight the late tenant for 
life is dead, and that the original leaſe being determined, is de- 
livered up and in the hands of the plaintiff Johns, the owner of 
the inheritance, and not in the power of the defendants to (ſet 
forth in their plea. 


Upon this firſt argument Wilmot Chief Juſtice ſpoke to this 


effect, vis. I would try, if it be poſſible, to ſupport this plea ; 


for it is very hard upon under-tenants, to be obliged in plead- 
ing to fet forth the original leaſe ; ſince the caſe of Scilly verſus 
Dally, in Salk. and Ld. Raym. I am inclined to think there 
have been ſome diſtinctions taken between particular eſtates de- 
termined, and ſuch as are ſubſiſting: the tenant Joſeph Whitley, 
[the defendant, ] has an undoubted right to the emblements, and 
the law gives him a licence to enter and take them, The ori- 
ginal leaſe being determined, belongs to the leſſor, [the plaintiff 
Jabns, ] and (probably) is delivered up to him by the exe utors of 


Knight and now ſays the plaintiff, (Johns) the original 3 


you 


4 Mod. 4*e. 
1 Roll. Rep. 
3 93,391. 


For the de- 
fendants m 
: the ſame 
ſhall reap, and take the emblements ; that it would be a great Hilary term. 


hardſhip upon under-leſlees, if they ſhould be obliged to ſet forth Go. 5 
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In the preſent 


term. 


William 
Jones, 45 3. 


Judgment of 
the court, 


A rule in 

Þleading a 
particular 
eltate. 


you muſt ſhew the leaſe {which I have in my own power) in 


your plea ; this matter would not ſtand one minute's debate in a 


court of equity ; and I hope, and wiſh we may be able, upon 
further conſideration, to make this plea good ; if we cannot, but 
are bound by the rules of pleading to fay it is bad, I muſt ſay 


that this is a very hard caſe. In H:/ary term the reſt of the 


court were much inclined to ſupport the plea if poſſible, and 
adjourned it for further conſideration until this preſent time. 


Serjeant Davy was ready to argue for the plaintiff, but the 
court ſtopped him, and called upon Serjeant Leigh to ſupport 
the plea if he could.—He admitted the caſe of Sci/ly and Dally 
to be good law, but endeavoured to diſtinguiſh this caſe from 
that, by ſaying that the defendants here claim no eſtate, no title 
or poſſeſſion in or of the cloſes, in which, &c.. but a right 
only to enter and takethe emblements to which Whzzley is in- 
titled, and which is a matter collateral to the title of the land, 
and therefore, that they were not obliged to ſhew the com- 
mencement of the original leaſe in pleading, which was not 


in their power, the ſame being now in the hands of the 


plaintiff. 


Curia. We were inclined, and wiſhed to ſupport this plea 
if poſſible, we ſaw the inconvenience of obliging the defen- 
dant to ſet out the original leaſe which is not in his power, 
and therefore took time to conſider, whether we might not 
legally deviate from the general rule of pleading in the caſe 
before laid down ; but we are of opinion that we cannot de- 
part from it. The caſe of Scilly verſus Daily is good law, where- 
in this fundamental rule is laid down, that wherever a particular 
eſtate is pleaded it muſt be ſhewn, and derived out of, and from 
the fee; but here it is not ſhewn or known who is ſeiſed in 
fee. Eſtates in fee-fimple may be generally alledged, but the 
commencement of eſtates tail, and other particular eſtates, muſt 
be alledged in pleading ; unleſs, in ſome caſes, where they are 
alledged by way of inducement. Co. Lit. 303. 6. One great 
reaſon for this, is, that a fee may be proved by acts of owner- 
ſhip, or long poſſeſſion ; a fee may be acquired by wrong, but a 
particular eſtate cannot be got by wrong; ſo that no evidence can 
prove the exiſtence ofa particular eſtate, without deriving it from 
the fee; he who has the fee, has a right in treſpaſs to call on 
any body, and ſay ©* ſhew me your particular eſtate, either from 
« me, or from ſome ſtranger;” for if a ſtranger has diſſeiſed the 

laintiff, and he enters and acquires his eſtate in fee again, that 
deſtroys all claimers under the diſſeiſor. And he can call upon 
them in treſpaſs to ſhew title from the fee. The caſe in Cre. 
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Car. 138. cited above, is the beſt caſe to the point in que lion, 
and agreeable to the rule of Co. Lit. 303. 6. There is a 
great difference between a treſpaſs quare clauſum fregit, and a 
zerſonal treſpaſs of aſſault and battery; in the firſt, the plain- 
tiff calls it his clgſe, and if the defendant will diſpute at, he 
muſt ſet up a ſeiſin in fee, or derive a title from the fee; which 
ſeiſin in fee may be proved by acts of ownerſhip, whereof the 
jury can judge, but a particular eſtate may depend upon a great 
variety of matters, both of law and fact; and the more you try 
the general rule above laid down, the more reaſon appears, that 
vou muſt, in pleading, derive the particular eſtate from the fec. 
judgment for the plaintiff, per totam curiam. 


Godfrey verſus Saunders. C. B. 


This record is entered of the term of Saint Michael, in the tenth ÞDickins 
year of the reign of King George the Third, in the 657, 658, Polboso- 
659, 660, 661 & 662. Rolls, and 4à Rider; and was tran- 7” 
ſcribed from the Rolle by the Reporter, with his own hand, 
as follows. Elſewhere, of the term of the Holy Trinity, in 
the eighth year of the reign of King George the Third, upon 

the 472, 473» 474» 475 & 476. Rolls, it is thus contained: 


HOMAS SAUNDERS, late of the pariſh of Dechrion 


London | 
Saint George Hanover - wel in the county of 0 


(to wit.) agaiuſt defen- 
Middleſex, Eſq. was ſummoned to anſwer Thomas Godfrey Elq. diot as the 


of a plea that he render to the ſaid T. G. a reaſonable account {-rvving 

of the time in which he and one Soloman Salomons now deceaſed, — m 
and whom the ſaid T. S. hath ſurvived, were the bailiffs of the 
faid T. G. And thereupon the ſaid T. G. by Thomas Life his 
attorney, ſays, that whereas the ſaid T. S. and the faid 5. F. 
now deceaſed, and whom the ſaid T. S. hath ſurvived, were for 
a long time, (to wit) ſrom the firſt day of June in the year of 
our Lord 1754, until the firſt day of May in the year of our 
Lord 175 5, the bailiffs of the ſaid 7. G. (to wit) at London 
aforeſaid, that is to fay, in the pariſh of Saint Mary le Bow, in 
the ward of Cheap; and during that time, had the care and ad- 
miniſtration of divers goods and merchandizes of the ſaid T. G. 
that is to ſay, twelve cheſts of coral beads, containing a large 
quantity, (to wit) three thouſand pounds weight of coral beads of 
the ſaid T. G. of great value, (to wit) of the value of 12000 J. 


of lawful money of Great Britain, to be merchandized and 


made profit of for the ſaid T. G. and to render a reaſonable ac- 
count of the ſame to the ſaid T. G. when they the faid T. S. 
and S. S. ſhould be afterwards thereto required; yet the ſaid 
T. S. and S. S. in the life-time of the ſaid S. S. or the ſaid 7. 

U S. 


"— 
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S. ſince the deceaſe of the ſaid S. S. (although often required) 
have not, nor hath either of them, rendered a reaſonable account 
of the ſame to the ſaid 7. G. but the ſaid T. S. and the ſaid S. 5. 
in the life-time of the ſaid S. S. and the ſaid 7. S. ſince the de- 
ceaſe of the ſaid S. S. have altogether refuſed, and the ſaid T. S. 
ſtill doth refuſe ſo to do to the ſaid T, G. his damage of 12000 /. 
and therefore he brings ſuit, Ec. 


il Plea. And the ſaid T. S. by Rowland Lickbarrow his attorney, comes and 
Detendant defends the wrong and injury, when, Sc. and ſays, that the ſaid 
5 J. G. ought not to have or maintain his aforeſaid action againſt 
bailif of him, becauſe proteſting that he the ſaid T. S. never was the bailiff 
plaiouff, of the ſaid 7. G. as in the ſaid declaration is above ſuppoſed ; for 
plea, he the ſaid J. S. ſays, that the ſaid S. S. in the ſaid de- 

claration mentioned, was the ſole bailiff of the ſaid 7. G. for 

the ſaid time in the ſaid declaration mentioned, and during that 

time had the care and adminiſtration of the ſaid goods and mer- 
chandizes in the ſaid declaration mentioned, to be merchandized 

and made profit of ſor the faid 7. G. and to render a reaſonable 

account of the ſame to the ſaid T. G. when the ſaid S. S. ſhould 

be thereto required, (to wit) at London aforeſaid, in the pariſh 

And traverſ- and ward aforc{uid; without this, that the ſaid T. S. and S. S. 
_ -_ 6 45 vere the bailiſfts of the ſaid T7. G. and had the care and admini- 
the bailiffs of ſtration of the goods and merchandizes of the ſaid 7. G. in the 
the plaintiff. ſaid declaration mentioned, to be merchandized and made profit 

of for the ſaid T. G. and to render account thereof when the 

ſhould be thereto required, in manner and form as the ſaid 

J. G. has above alledged in that behalf; and this the ſaid T. 5. 

is ready to verify: wherefore he prays judgment, if the ſaid T. G. 

ought to have or maintain his aforeſaid action thereof againſt 

Defendant's him, Cc. And for further plea in this behalf, by leave of the 
tecond plea court here for this purpoſe firſt had and obtained, according to 
goal ack the form of the ſtatute in ſuch caſe made and provided, the ſaid 
T. S. proteſting, that he the ſaid T. S. never was the bailiff of 

the ſaid T. G. as in and by the ſaid declaration is above ſuppoſed; 

nor had any concerns or dealings with the ſaid 7. G. during any 

part of the time in the ſaid declaration mentioned, as a merchant, 

factor or ſervant, in the trade of merchandize; ſays, that there 

was not any open or current account between the ſaid J. G. 

and the ſaid 7. S. and S. S. in the life-time of the ſaid S. or 

between the ſaid T. G. and the ſaid T. S. ſince the death of the 

ſaid S. as aforeſaid, at any time within fix years next before the 

ſuing forth of the ſaid original writ of the ſaid T. G. in this be- 

half; and this the ſaid 7. S. is ready to verify: wherefore he 

prays judgment, if the ſaid T. G. ought to have or maintain his 

Third plea, aforeſaid action thereof againſt him, &©c. And for further plea, 


by leave of the court here for this purpoſe firſt had and obtained, 
I | according 
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according to the form of the ſtatute in ſuch caſe made and pro- 
vided, he the ſaid T. S. ſays, that the ſaid T. G. ought not to 
have or maintain his aforeſaid action againſt him, becauſe, he 
ſays, that long before, and during part of the ſaid time in the 
ſaid declaration mentioned, (to wit) from the ſaid firſt day of 
June in the year of our Lord 17 54, until the 14th day of Jauu- 
ary in the ſaid year of our Lord 1755, he the ſaid T. S. was 
governor of Fort Saint George, in the Eaſt Indies; that is to ſay, 
the reſident: or chief ſervant there, to the United Company of 
Merchants of England trading to the Eaſt Indies, by them appointed 
and ſtationed there in conſtant reſidence, for the protection and 
ſecurity of the trade of the ſaid company there, and of their rights 
and privileges reſpecting the ſame; and that the ſaid S. S. in 
his life-time, and during all the ſaid time above ſpecified, and 
long before and after that time, was a merchant and factor 


there, and a correſpondent of the ſaid T. G. and a perſon remark- 


ably well ſkilled in the buying and felling of coral and coral beads, 
7 in the knowledge and purchaſing of diamonds, and well known 
to the ſaid T. G. ſo to be, (to wit) at London aforeſaid, in the pariſh 
and ward aforeſaid ; and the ſaid T. S. further ſays, that accord- 


ing to the uſage and cuſtom of the trade of the ſaid United Com- 


pany of Merchants of England trading to the Eaſt Indies, and by 
the rules and orders of the ſaid company, which, before, and at 
the time of the exportation of the ſaid goods and merchandizes 
in the ſaid declaration mentioned, were, and from thenceforth 
hitherto have been, and ſtill are in force and obſerved by the 
ſaid company, and thoſe who trade under their leave and per- 
miſſion, every perſon exporting coral or coral beads from Eng- 
land to Fort Saint George aforeſaid, ought and is obliged to make 
the returns for the ſame in diamonds; and in order the more 
effectually to enforce ſuch returns, to conſign the ſaid coral and 
coral beads to the ſaid governor or preſident of Fort Saint George 
aforeſaid, for the time being, and to any other perſon or per- 
ſons ſuch exporter ſhall think fit to entruſt or employ on his 
own behalf; and that the ſaid 7. G. well knowing the premiſcs, 
and being poſſeſſed of the ſaid goods and merchandizes in the 
ſaid declaration mentioned, (to wit) the ſaid twelve cheſts of 
coral beads, and being deſirous to export the ſame from Eng/and 
to Fort Saint George aforeſaid, according to the uſage and cuſtom 
of the trade of the ſaid company, and in obedience to the ſaid 
rules and orders of the ſaid company, reſpecting the ſame; he 
the ſaid T. G. before the ſaid firſt day of J une in the ſaid declara- 
tion mentioned, (to wit) on the firſt day of January in the ſaid 
year of our Lord 1754, by and with the leave of the faid com- 
pany, for this purpoſe firſt had and obtained in conſequence of 
a petition made to them, according to the uſage and cuſtom o 

the 
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= + 2 + *,:; 
|| the ſaid company in this behalf, by the ſaid T. G. at London atore= | 
[| ſaid, in the pariſh and ward aforeſaid, ſhipped the ſaid goods i the 
1 ſaid declaration mentioned, on board divers ſhips or veſſels En 4 
| ployed by the faid company in their trade aforeſaid, to be 'ex- 
ported and carried therein from England to Fort Saint George 
aforeſaid, in the Eaſt Indies, and directed and conſigned the fame 
goods to the governor of Fort Saint George, and to the ſaid S. S. 
in his abſence,' to the governor and one John Walſh; abſent the 
ſaid John Walſh, to the governor and one Henry Vanſittart; to 
be by them received and diſpoſed of to the moſt advantage of the 
ſaid T. G. at Fort Saint George aforeſaid, for ready money as the 
faid 7 G. hoped; but if any reſpite or credit was neòeſſaty, 
that it ſhould be given only to ſolid buyers, where no riſque was 
= -. run; and when the fame were diſpoſed of, to ſend the account 
. | of the ſales to him the ſaid T. G. and to make him returns in dia- 
monds molt proper for the market at Zond;n; which ſaid goods 
and merchandizes fo ſhipped and exported by the ſaid 7. 6.5 
aforeſaid; afterwards, (to wit) on the firſt day of September, in 
the ſaid year of our Lord 1754, at Fort Saint George aforeſaid, 
were received by the ſaid S. S. in his life-time, and by the faid © 
T.S. as the then governor as aforeſaid, whilſt he fo remained 
and continued governor of Fort Saint George aforeſaid, and were 
then and there delivered over to the cuſtody, care and manage- 
ment of the ſaid S. S. by the ſaid T. S. the then governor as 
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| aforeſaid, to be ſold and diſpoſed of by the faid S. S. according 
1 to his ſkill aforeſaid, and the truſt repoſed in him by the ſaid 
it T. G. for the moſt advantage of the ſaid T. G. (to wit) at Lon- 
9 | : don aforeſaid, in the pariſh and ward aforeſaid; and the ſaid T. S. 


further ſays, that the greater part of the ſaid goods and merchan- 
dizes aforeſaid, and whilſt the ſaid T.S. ſo remained governor as 
aforeſaid, (to wit) on the 3 iſt day of October, in the year of out 
if Lord 1754, were fold and diſpoſed of by the ſaid S. S. at divers 
4 places in the Eaſt Indies, to the moſt advantage of the ſaid T. G. 
00 to ſolid buyers; and that the money or produce ariſing from thge 
| ſaid ſales, was paid to the ſaid S. S. and by him wholly received, 
it to be laid out and inveſted by him in diamonds at the proper 
| markets for that purpoſe in the Eaft Indies, which ſaid markets 
| lie at a great diſtance up the country from Fort Saint George 
: aforeſaid, according to the beſt of his faid ſkill therein, and for 
the moſt benefit of the ſaid J. G. and all the reſidue and remain- 
der of the ſaid goods and merchandizes ſo ſhipped by the ſaid ; 
J. G. and conſigned as aforeſaid, afterwards, (to wit) on the 1335 
| day of January, in the year of our Lord 1755, was alſo fold and ,, 
i diſpoſed by the ſaid S. S. for the moſt benefit of the ſaid T. G. ſ. 
„ to ſolid buyers, and a reaſonable and neceſſary reſpite or credit, 
it (to wit) the ſpace of three months, was given to ſuch buyers for FR 
| the payment to be by them reſpectively made for the ſame to er 1 
aid 
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nid S. S. that is to ſay, at London aforeſaid, in the pariſh and ward 
ga aforclaid: and the ſaid 7. S. in fact ſays, that he the ſaid T. S. did 


not interfere or intermeddle with the ſaid S. S. in the conduct or 
management of the ſaid ſales, but left the ſame entirely to the 


*X ſkill and judgment of the ſaid S. S. to whom the (aid manage- 
ment ought and was intended to be ſo left by the aforeſaid con- 
ſignment of the ſaid T. G. and that he the ſaid T. S. ne er re- 
cCeived any part whatſoever of the monies or produce ariſing or to 
ariſe from the ſaid ſales, or of any of them; and that he the ſaid 
F. S. left the conduct and management of the inveſtment of all 
the faid money and proJuce in diamonds to the ſaid S. S. pur- 
ſuant to the intent and meaning of the ſaid T. G. and of his 
conſignment aforeſaid, and according to the truſt by him for 
that purpoſe repoſed in the ſaid S. S. and that he the aid T.S. 
never received, nor was intitled to receive, any part of the profit 
or commiſſion which the ſaid S. S. received or was intitled to 
© receive, upon the inveſtment of the ſaid money and produce in 
Z diamonds, according to the uſage an i cuſtom of the ſaid tra ſe 
at Fort Saint George aforeſaid, and in the Eaft Indies, (to wit) at 
London aforeſaid, in the pariſh and ward aforeſaid ; and the ſaid 
T. S. further ſays, that the ſaid S. S. in his life-time, and the 
= ſaid T. S. whilſt he ſo remained and continued governor as afore- 
= ſaid, (to wit) on the 14th day of January, in the ſaid year of our 
Lord 1755. rendered, ſent and tranſmitted, from Fort Saint 
George aforeſaid, to the faid T. G. a true, full and juſt account 


— 
- = —_ A r 2 "IT SE N * 2 4 
a ; ES « 4s iz - ty , e ”% a 2 ho Ys 
_ _ 1 p PR + "Hof 4 2 Y OY E N * F. * I . . » A > 7 
= — 5 Ty x ex tg be EY od RT v4.4, TRE os þ * * 8 * ach ö 5 ag) 
FP R . oe er EO > pL ' S SS 
_ — : . 0 3 3 : . 0 5 6 8 7 iS þ ah 
WVC e ; | 
. — 9 . Oo \ I l 
. * 1 Y * 
| on _— ** 
* | 7 r r 


of all the ſaid ſales of the {aid goods and merchandizes, and of 
ud the whole produce then ariſen and to ariſe from ſuch ſales ; and 
Nt that afterwards, on account of the bad ſtate of health of him the 
§. ſaid 7. S. and in purſuance of a reſolution on that account taken 

long before, and whereof the (aid 7. G. before the time of the 

making of the ſaid conſignment of the ſaid ſeveral goods and 
Pur © merchandizes in the ſaid declaration mentioned, or of any of 
ers them, had notice, he the ſaid T. S. (to wit) on the faid 14th 
G. day of anuary, in the ſaid year of our Lord 1755, reſigned 
the == and totally quitted the ſaid government of Fort Saint George 
ed, © aforeſaid, and ceaſed to be governor thereof, and was then and 
py there ſucceeded in his government aforeſaid, by one George Pigo/r, 
Ss i 


Eſq. who was then and there appointed and became governor of 
ge = Fort Saint George aforeſaid, in the room of the ſaid T. S. and 
the ſaid T. S. at the time he fo ceaſed to be governor as afore- 
= ſaid, then and there, (to wit) at Fort Saint George aforeſaid, left 
in the hands of the ſaid S. S. the whole money and produce then 
ariſen and by him received, and all the ſecurities for the future 
money and produce to ariſe and to be received, from the faid 
G. ſales and each of them, for him the ſaid S. S. to make returns 
dit, thereof to the ſaid T. G. in diamonds, according to the afore- 
oy laid ſkill of the ſaid S. S. therein, and according to the truſt re- 
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poſed in him by the ſaid J. G. in that behalf as aforeſtid ; and WE. 
the ſaid S. S. then and there had and kept the fame money, pro- 
duce and ſecurities in his hands as aforeſaid, and undertook the | 


care, adrainiitration and management thereof, for the purpoſe 


alorctaid; and the ſaid T. S. further ſays, that he the ſaid T. S. 


alterwards, (to wit) on the ſaid 14th day of January, in the ſaid F 4 
year of our Lord 1755, failed and departed from, and left For: 


Saint George aforeſaid, and returned to England; and that whilſt | 
he remained and continued governor as aforeſaid, of Fort Saint 
George aforeſaid, he never interfered or intermeddled, or was re- 
quired to interfere or intermeddle, by the ſaid T. G. or by the 
laid $. S. or any other perſon, in or about the ſales or produce of 9 
the ſaid goods and merchandizes, or in or about the returns to be 
made thereof by the ſaid S. S. to the ſaid T. G. as aforeſaid, 74 
further or in any other manner than as an official and pen 
conſignee or factor, as ſuch governor as aforeſaid, and as the dut 
of his office or ſtation as ſuch governor required; and that be 
the ſaid 7. S. never after the day and year latt mentioned, when 
he failed from Fort Saiut George as aforeſaid, nor at any time 
after he ſo ceaſed to be governor as aforeſaid, at all interfered or 
intermeddled, in any manner whatſoever, with the ſaid fales or 
roduce of the ſaid goods and merchandizes, or any part thereof, 
or with the ſaid returns to be made thereof by the ſaid S. S. to 
the ſaid 7. GE. and that at the time he the ſaid T. S. fo failed 
from Fort Saint George as aforeſaid, the ſaid S. S. was then and 
there in the firſt and principal repute and eſtimation as a factor, 
in ſach way as aforeſaid, both with reſpect to the fortune and 
circumſtances of the laid S. S. and to his ſkill, care and integrity; 
and the ſaid T. S. further lays, that he the ſaid TJ. S. afterwards, 
(to wit) on the 25th day of June, in the year of our Lord 1755, 
arrived in England; and that the ſaid T. G. afterwards, and after © 
the taid T. G. had received the ſaid account ſo tranſmitted to 
him by the ſaid S. S. and the faid 7. S. whilſt he remained go- 
vernor of Fort Saint George as aforeſaid, and after the faid 7. G. 
had notice of, and well knew all the premiſes aforeſaid, (to wit) 
on the zoth day of June aforeſaid, in the year laſt aforet:id, and 
ON divers other days and times between that day and the firſt 
day of September 1 in that year, had divers interviews with the ſaid Þ 
f, 's. and divers converſations with him concerning the premites; | 
at which ſaid interviews and converſations, or at any other time | 
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before the {aid firſt day of September, and before the news arrived 1 


in England of the failure of the ſaid S. S. in his circumſtances, 
he the ſaid T. G. never, in any manner, intimated a diſapproba- 
tion of the conduct of the ſaid 7 S. with reſpect to the ſaid 
conſigument, or the leaving the whole management thereof to 
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the laid H. H. as afoteſaid, or that he looked upon or conſidered 1 
the ſaid 7. S. as anſwerable to the ſaid 7. G. for the conduct of 
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the ſaid S. S. with reſpect to the ſaid conſignment, or for the 

roduce or returns thereof; and that the firſt news of the failure 
of the ſaid 5. S. in his circumſtances, arrrived in England long 
after the ſaid ſeveral interviews and converſations of the ſaid 
T.S. with the ſaid T. G. (to wit) on the 5th day of September 
in the vear laſt mentioned, and not before; and that he the 
{id J F. before the day laſt mentioned, never heard of, nor had 
the leaſt ſuſpicion of the ſaid failure, or likelihood or proba- 
bility thereof; that is to ſay, at Londen aforeſaid, in the pariſh 
and ward aforeſaid ; and this he the ſaid T.S. is ready to verify: 
wherefore he prays judgment, if the ſaid T. G. ought to have 


or maintain his aforeſaid action thereof againſt him, Cc. 
G. Nares. 


2 


And the ſaid T. G. as to the ſaid plea of the ſaid T. S. by Rerleada 


him firſt above pleaded in bar, ſaith, that he by reaſon of any 
thing in that plea alledged, ought not to be barred from having 
or maintaining his ſaid action againſt the ſaid 7. S. becauſe he 
as before ſaith, that the ſaid 7. S. and S. S. were bailiffs of him 
the ſaid 7. G. and had the care and adminiſtration of the ſaid 
goods and merchandizes of him the ſaid T. G. in the ſaid de- 
claration mentioned, to be merchandized and made profit of, for 
him the ſaid 7. G. and to render account thereof when they 
Mould be thereto required, in manner and form :s the ſaid T. C. 
hath above alledged in that behalf; and this the ſaid T. G. 
prays may be inquired of by the country, and the ſaid T. S. doth 


” to the nett 


the tame likewiſe. And the ſaid T. G. as to the ſaid plea of Replication 
the ſaid T. S. by him ſecondly above pleaded in bar ſaith, that “ ſecond piles. 


he by reaſon of any thing therein alledged, ought not to be 
barred from having or maintaining his aforeſaid action againſt 
him; becauſe proteſting, that that plea, and the matter therein 
contained, are wholly inſufficient in law, to bar or preclude him 
the ſaid T. G. from having or maintaining his aforeſaid action 
againſt the ſaid T. §. yet for replication in this behalf, the ſaid 
T. G. faith, that he the ſaid T. G. during the time in the ſaid 
declaration mentioned, and before, was, and yet is a merchant, 
that 1s to ſay, at London aforeſaid, in the pariſh and ward afore- 
taid ; and that the ſaid T. S. and S. S. during the time in the 
taid declaration mentioned, were the factors of him the ſaid 
J. G. and during that time, as ſuch factors of him the ſaid T. G. 
had the care and adminiſtration of the ſaid goods and merchan— 
dizes in the ſaid declaration mentioned, to be merchandized and 
made profit of for the ſaid T. G. and to render a reaſonable ac- 
count of tne ſame to the ſaid T. G. when they the ſaid T. S. 
and S. S. ſhould be thereto required ; and that the account de- 
manded by the ſaid action now brought, and proſecuted by the 
id 7. G. againſt the ſaid T. S. concerneth the trade of mer- 

2 | chandize 
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Replication 
to the third 
plea as to 
parcel of the 
goods, 


chandize between him the ſaid 7. G. as a merchant, and the 
ſaid T. S. and S. S. in his life-time, as factors of him the 
faid T. C. that is to ſay, at L:ndon aforeſaid, in the pariſh and 
ward aforeſaid ; and the ſaid T. G. further faith, that no account 
or accounts whatſoever of the ſaid goods and merchandizes in the 
ſaid declaration mentioned, or any part thereof, or of the profits 
thereof, or any part thereof, was or were ever adjuſted or ſettled 
between him the ſaid T. G. and the ſaid T' S. and S. S. or either 
of them, in the life-time of him the ſaid S. S. or between him the 
ſaid T. G. and the ſaid T. S. ſince the deceaſe of the ſaid S. S. and 
this the ſaid T. G. is ready to verify; wherefore he prays judgment, 
and that the ſaid T. S. to account with him the ſaid T. G. of the 
time in which he and the ſaid S. S. were the bailiffs of him the ſaid 
T. G. and had the care and adminiſtration of the ſaid goods and 
merchandizes, to be merchandized and made profit of, for the 
ſaid T. G. may be adjudged, &c. And the ſaid T. G as to the 
ſaid plea of the ſaid T. S. by him laſtly above pleaded, with 
reſpect to part of the ſaid coral beads in the ſaid declaration 
mentioned, that is to ſay, 1800 pounds weight of the ſaid coral 
beads, parcel of the ſaid goods and merchandizes in the ſaid de- 
claration mentioned, faith, that by reaſon of any thing by the 
ſaid T. S. above in that plea alledged, he the ſaid T. G. ought 
not to be barred from having or maintaining his aforeſaid action 
thereof againſt him; becaule proteſting, that hat plea, and the 
matters therein contained, are wholly inſufficient in law to bar 
or preclude him the ſaid 7. G. from having or maintaining his 
aforeſaid action thereof againſt the ſaid T. S. yet, for replication 
in this behalf, the ſaid T. G. faith, that the ſaid T. S. before 
he became governor of Fort Saint George in the Eaft Indies 
aforeſaid, and during all the time he was and continued go- 
vernor thereof, was a factor there, and well ſkilled in tho 
buying and ſelling of coral and coral beads, and in the know- 
ledge and purchaſing of diamonds, and well known to the ſaid 
J. G. ſo to be, and had been, as well before as after he be- 
came governor of Fort Saint George aforeſaid, employed by the 
ſaid T. G. and rang other perſons as a factor, as well ſolely as 
jointly with other factors there, in ſelling of coral and coral 
beads, and in the purchaſing of diamonds for commiſſion or re- 
ward, (to wit) at London aforeſaid, in the pariſh and ward afore- 


ſaid ; and that by the uſage and cuſtom of trade and factorage at 


Fort Saint George aforeſaid, during all the time the ſaid T. S. was 
governor there, and long before he became governor thereof, 
upon all conſignments made to the ſaid governor as a ſole 
factor, or joint- factor with any other factor or factors, to be in- 
veſted in diamonds there, ſuch governor hath received and been 
intitled unto commiſſion as a factor, over and beſides a certain 


ſum, due and payable to him as governor there, commonly called 
3 and 
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and diſtinguiſhed by the name of conſulage; and the ſaid J. G. 
further ſaith, that on the ſaid firſt day of January, in the year 
of our Lord 1754, at London aforeſaid, in the pariſh and ward 
aforeſaid, he did ſhip the faid 1800 pounds weight of coral beads, 
parcel of the ſaid goods and merchandizes in the ſaid declaration 
mentioned, to be, exported and carried to Fort Saint George afore- 
faid, and directed and conſigned the ſame to the governor of For? 
Suint George, and to the ſaid S. & in his abſence to the governor and 
one Jobn Walſh, abſent the ſaid Yaſh, to the governor and one 
Henry Vanſitturt, to be by them received and diſpoſed of to the 
moſt advantage of the ſaid T. G. at Fort Saint George aforeſaid, 
for ready money, as the ſaid T. G. hoped ; but if any reſpite 
or credit was neceſſary, that it ſhould be given only to ſolid 
74 buyers where no riſque was run; and when the ſame were diſ- 
wo poſed of, to ſend the account of the ſales to him the ſaid T. G. 
; and to make him return in diamonds moſt proper for the market 
of London; which ſaid conſignment was made by the ſaid T. G. 
to the ſaid T. S. governor of Fort Saint George, and to the ſaid _ 
S. $. as aforeſaid, as joint factors of him the ſaid JG. and 
upon their joint credit to be by them received and diſpoſed of 
as joint factors in manner aforeſaid; and the ſaid goods and mer- 
chandizes (to wit) on the firſt day of June, in the year of our 
Lord 1754, were received and accepted at Fort Saint George 
aforeſaid, by the ſaid T. S. then being governor thereof, and the 
laid S. S. as joint factors, to be fold and diſpoſed of as aforeſaid 
by them as joint factors, for commiſſion to be therefore paid to 
the ſaid T. S. and S. S. as joint factors by the ſaid T. G. and 
the ſaid coral-beads were afterwards, and whilſt the ſaid T. S. 
was and continued at Fort Saint George aforeſaid, fold by the 
ſaid T. S. and S. S. as joint factors of him the ſaid T. G. upon 
credit, (to wit) three months, which expired before the ſaid 7. 
S. left Fort Saint George, and the produce thereof might, and 
was or ought to have been inveſted in diamonds, before the ſaid 
T. S. left Fort Saint George as aforeſaid ; and the ſaid T. S. ac- 
cepted and received in account with the ſaid S. S. and as co- 
factor with him apart, (to wit) one moiety of the commiſſion, 
_ then payable to them as joint factors, in reſpect of the ſaid con- 
ſignment; and the ſaid T. G. avers, that the manner, trouble 
and management of the ſaid conſignment, after the ſame was ſo 
received by the ſaid T. S. and S. S. as aforeſaid, was left and 
intruſted by the ſaid T. S. to the ſaid S. S. by agreement 
between them as joint factors as aforeſaid, without the 
direction, conſent, privity or knowledge of him the ſaid 7. G. 
and this the ſaid T. G. is ready to verify; wherefore he 
E judgment, and that the faid 7. S. to account with 
im the ſaid T. G. of the time in which he and the ſaid. S. S. 
were the bailiffs of him the ſaid T. G. and had the care of the 
ſaid coral-beads, parcel of the ſaid goods and merchandizes, 70 
* the 
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the ſaid declaration mentioned, to be merchandized and made 


Replicationto profit of for the ſaid T. G. may be adjudged, &c. And the ſaid 


third plea, as T 


to reſidue of 
the goods in 
the declara- 
tion. 


C. as to the ſaid plea of the ſaid 7. F. by him laſtly above 
pleaded, with reſpect to the reſidue of the ſaid goods and mer- 
chandizes in the ſaid declaration mentioned ſaith, that by reaſon 
of any thing by the ſaid 7. S. above in that plea alledged, he the 
ſaid T. G. ought not to be barred ſrom having or maintaini 
his aforeſaid action thereof againſt him; becauſe proteſting, that 
that plea and the matters therein contained, are wholly inſuffi- 
cient in law to bar or preclude him the ſaid T. C. from havin 
or maintaining his aforeſaid action thereof againſt the ſaid T. S. 
yet for replication in this behalf the ſaid T. S. faith, that the 
ſaid T. S. before he became governor of Fort Saint George, in 
the Eaſt Indies aforeſaid, and during all the time he was and con- 
tinued governor thereof, was a factor there, and well ſkilled in 


the buying and ſelling of coral and coral beads, and in the ; 5 


knowledge and purchaſing of diamonds, and well known to the 
{aid T. G. ſo to be, and had been as well before as after he be- 
came governor of Fcrt Saint George aforeſaid, employed by the 
ſaid T. G. and ſundry other perſons as a factor, as well 
ſolely as jointly with other factors there, in ſelling of coral 
and coral beads, and in the purchafing of diamonds for com- 
miſſion, to be therefore paid to him, (to wit) at London aforeſaid, 
in the pariſh and ward aforeſaid ; and that by the uſage and 


_ cuſtom of trade and factorage at Fort Saint George aforeſaid, 


during all the time the ſaid T. S. was governor there, and long 
before he became governor thereof, upon all conſignments made 
to the ſaid governor as a ſole factor, or joint factor with any other 
factor or factors to be inveſted in diamonds there, ſuch governor 
hath received and been intitled unto commiſſion as a factor, over 
and beſides a certain ſum due and payable to him as governor 


there, commonly called and diſtinguiſhed by the name of conſu- 


lage; and the faid T. G. further faith, that on the ſaid firſt day 
of January, in the year of our Lord 1754, at London aforeſaid, 


in the pariſh and ward aforeſaid, he did ſhip the ſaid reſidue of 


the ſaid goods and merchandizes in the ſaid declaration men- 


tioned, to be exported and carried to Fort Saint George aforeſaid, 


and directed and conſigned the ſame to the governor of Fort 


Saint George, and to the ſaid S. S. in his abſence, to the governor 


and one h Walſb; abſent the ſaid John Walſb, to the gover- 


nor and one Henry Vanſittart; to be by them received and diſ- 


poſed of to the moſt advantage of the ſaid 7. G. at Fort Saint 
George aforeſaid, for ready money, as the ſaid T. G. hoped ; but 


if any reſpite or credit was neceſlary, that it ſhould be given only 

to ſolid buyers, where no riſque was run; and when the ſame 

were diſpoſed of, to ſend the account of the ſales to him the 
1 


faid 
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aid 7. G. and to make him returns in diamonds moſt proper for the 
market of London; which ſaid conſignment was made to the aid 
7. S. governor of Fort Saint George, and to the ſaid S. S. as afore- 
aid, as joint factors of him the ſaid T. G. and upon their joint credit 
to be by them received and diſpoſed of as joint factors in manner 
BE aforeſaid ; and the ſaid goods and merchandizes aforeſaid, (to wit) 
on the firſt day of June, in the year of our Lord 1754 were re- 
=X ccived and accepted at Fort Saint George aforeſaid, by the ſaid T. S. 
then being governor thereof, and the ſaid S. S. as joint factors to 
be ſold and diſpoſed of as aforeſaid, by them as joint factors 
for commiſſion, to be therefore paid to the ſaid 7. S. and the 
= ſaid S. S. as joint factors by the ſaid T. G. and the ſaid T. G. avers, 
that the manner, trouble and management of the ſaid conlign- 
ment, after the ſame was ſo received by the ſaid T. S. and S. S. ag 
aforeſaid, was left and intruſted by the ſaid T. S. to the ſaid S. . 


— by agreement between them as joint factors as aforeſaid, without 


the direction, conſent, privity or knowledge of him the ſaid J. G. 
and this the ſaid T. G. is ready to verify; wherefore he prays 
judgment, and that the ſaid T. S. to account with him the ſaid T. 
6. of the time in which he and the ſaid S. S. were the bailiffs of 
him the ſaid J. G. and had the care of the ſaid reſidue of the ſaid 
goods and merchandizes in the ſaid decliration mentioned, to 
be merchandized and made profit of, for the ſaid T. G. may be 
adjudged, Cc. 


W. Davy. 
And the ſaid T FS. as to the aforeſaid plea of the ſaid 7 G. Rejoinder ts 


| 7 by him above pleaded, by way of reply to the ſaid ſecond plea the replica- 


pof the faid J. S. above ſpecified, ſays, that the ſaid T. C. ought gend ale 
not by reaſon of any thing in his ſaid replication above alledged, 1225 
to have his ſaid action maintained againſt him the ſaid 7. f. 
becauſe proteſting, that the ſaid T. S. was not during the ti ne in 
the ſaid declaration mentioned, the factor of the ſaid T. G. nor 
uring that time as ſuch factor had the care and adminiſtration 
pf the ſaid goods and merchandizes, in the ſaid declaration 
mentioned to be merchandized, and made profit of for the ſaid 
F. G. and to render a reaſonable account of the ſame to the 
aid T. G. when he ſhould be thereto required, as the ſaid J. G. 
hath in his replication aforeſaid above ſuppoſed : for rejoinder in 
this behalf, he the ſaid T. 5. ſays, that the account demanded 
py the ſaid action now brought and proſecuted by the ſaid 7. G. 
gainſt the ſaid 7. S. doth not concern the trade of merchandize 
between him the ſaid T. G. as a merchant, and the ſaid J. F. as 
ator of him the faid 7. G. in manner and form as the ſaid 
. G. hath above in his ſaid replication alledged in that behalf; 
end of this the ſaid 7. S. puts himſelf upon the country, and the 
pO {21d 
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Rejoinder to ſaid J. G. doth the like. And the ſaid T. S. as to the afore- 
rhe gra i; aid plea of the ſaid T. G. by him above pleaded by way of re- 
plea, as to ply to the ſaid laſt plea of the ſaid T. S. above ſpecified, with 
[vv ** reſpect to part of the ſaid coral beads in the ſaid declaration 
5 lazroy, mentioned, that is to ſay, 1800 pounds weight of the ſaid coral 
beads, parcel of the ſaid goods and merchandizes in the ſaid 
declaration mentioned, ſays, that the ſaid T. G. ought not by 
reaſon of any thing in that replication above alledged by him, 
to have his ſaid action maintained againſt him the ſaid T. S. 
becauſe proteſting that hat replication is inſufficient in law, 
and no anſwer to the aforeſaid plea of the ſaid T. S. by him 
laſtly above pleaded, and that he the ſaid T. S. has no occaſion 
nor is bound by the law of the land to anſwer to the aforeſaid 
replication of the ſaid T. G. in manner and form as the ſame is 
above made, Ec. proteſting alſo, that the ſaid goods and mer- 
chandizes in the ſaid declaration mentioned, were conſigned to 
him merely as governor of Fort Saint George aforeſaid, that is 

to ſay, as the aforeſaid preſident or chief ſervant there, to the | 
United Company of Merchants of England trading to the Eaſt 
Indies, for the protection and ſecurity of the trade of the ſaid FR 
company, and of their rights and privileges reſpecting the ſame ; 
and that he was never, after he became governor of Fort Saint 
George aforeſaid, employed by the ſaid J. G. or any other per- 
1 ſon, as a factor, either ſolely, or jointly with other factors, in 
ik ſelling of coral and coral beads, and in purchaſing of diamonds FR 
a for commiſſion or reward; proteſting alſo, that the ſaid conſign- 
| ment in the ſaid replication mentioned, was not made by the 
bY ſaid T. G. to the ſaid T. S. and the faid S. S. as joint factors of 
if BR the ſaid J. G. and upon their joint credit, to be by them received 
1 and diſpoſed of as joint factors; and that the ſaid goods and mer- 
chandizes were not received and accepted by the ſaid T. S. and 
the ſaid S. S. as joint factors, to be ſold and diſpoſed of by 
| them as joint factors, for commiſſion to be therefore paid to them 
| as joint factors, by the ſaid T,G. and that the ſaid coral beads 
0 were not ſold by the ſaid 7. S. and S. S. as joint factors of the 
ſaid T. G. and that the produce thereof was not nor could have 
ls been inveſted in diamonds, before the ſaid T. S. left Fort Saint 
= George as aforeſaid ; proteſting alſo, that the ſaid T. S. did not accept 
q | and receive in account with the ſaid S. S. as a co- factor with 
4 him, a part of, (to wit) one moiety of the commiſſion payable 
[ and to become payable to them as joint factors, in reſpe& of the 
ſaid confignment; and that the manner, trouble and management 
of the ſaid conſignment, was left. and intruſted by the ſaid T. S. 


to the ſaid S. S. as aforeſaid, in purſuance of the intent and 1 A 


* 
PY 
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meaning of the ſaid T. G. and of his conſignment aforeſaid, and 
3 according 
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according to the truſt by him for that purpoſe repoſed in the 


ſaid S. S. and not by agreement between the ſaid T. S. and the 
ſaid S. §. as joint- factors, as the faid T. G. hath in and by his 
replication aforeſaid in that behalf, above ſuppoſed and alledged. 
For rejoinder, nevertheleſs, in this behalf, the ſaid T. S. ſays, 
that upon the ſaid delivery over of the ſaid goods and merchan- 
dizes in the ſaid replication mentioned, (to wit) the ſaid 1800 

ounds weight of the ſaid coral beads, and the produce thereof, 
to the ſaid S. S. to make returns thereof to the ſaid J. G. in dia- 
monds, according to the truſt repoſed by him in the faid S. S. 
and upon rendering the aforeſaid account to the ſaid T. G. of the 
laſt-mentioned goods and merchandizes as aforeſaid ; and upon 
his the ſaid T. S. leaving the Eaſt Indies, and ceaſing to be go- 
vernor as aforeſaid, and being ſucceeded in the ſaid government 
by the ſaid George Pigott as aforeſaid, all concern whatſoever of 
the ſaid T. S. as to, of and in the care, truſt or management of 
the ſaid goods and merchandizes laſt-mentioned, or the produce 
thereof, or the returns thereof to be made in diamonds to the 
faid T. G. entirely dropped, ceaſed and was at an end, that is to 
fav, at London aforeſaid, in the pariſh and ward aforeſaid ; and 
this the ſ:id 7. S. is ready to verify: wherefore, as before, he 
prays judgment, if the ſaid T. G. ought to have or maintain his 
aforeſaid action againſt him. And the ſaid T. S. as to the afore- 
tid plea of the ſaid T. G. by him above pleaded, by way of 


rep] 


Rejoinder :o 
the replica- 


to the ſaid laſt plea of the ſaid T. S. with reſpect to the ''9" t9 che 


third plea, as 


retidue of the ſaid goods and merchandizes in the ſaid declaration, o che rec4.. 
ſays, that the ſaid T. G. ought not, by reaſon of any thing in that of the god; 


replication above alledged, to have or maintain his aforeſaid ac- 
tion againſt the ſaid '{homas Saunders, becaute proteſting, that 


bat replication, and the matter therein contained, are inſufficient 


in law, and no anſwer to the ſaid lait plea of the ſaid T. S. and 
that he hath no need nor 1s bound by the law of the land to an- 
twer to the fame replication, in manner and form as the ſame is 
above made and ſet forth; proteſting alſo, that the ſaid goods 


and merchandizes in the ſaid declaration mentioned, were con- 


ligned to him the ſaid T. S. merely as governor of Fort Saint 


George aforeſaid ; and that he was never, after he became gover- 
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their joint credit, to be by 
joint factors, and that the ſame goods and merchandizes were not 
received and accepted by the ſaid T. S. and S. S. as joint factors, 


nor of Fort Saint George aforeſaid, employed by the ſaid J. G. 
or any other perſon, as factor, either ſolely, or jointly with other 
factors, in ſelling of coral and coral beads, and in purchafing of 
diamonds for commiſſion therefore paid to him; proteſting alſo, 
that the aforeſaid conſignment was not made to the ſaid T. S. 
and the ſaid S. S. as joint factors of him the ſaid T. G. and upon 
them received and diſpoſed of as 


to be ſold and diſpoſed of as aforeſaid by them, as joint factors, 
| y | for 


in the decla- 
ration. 
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for commiſſion to be therefore paid to the ſaid 7. S. and the ſaid 
S. S. as joint factors, by the ſaid 7. G. and that the manner, 
trouble and management of the ſaid conſignment, was left and 
intruſted by the ſaid 7. S. to the ſaid S. S. in purſuance of the 
intent and meaning of the ſaid T. G. and of his conſignment 
aforeſaid, and according to the truſt by him for that purpoſe re- 
poſed in the ſaid S. S. and not by agreement between the ſaid 
TS. and S. S. as joint factors, as the ſaid T. G. hath in and by 
his replication in that behalf above ſuppoſed and alledged; for 
rejoinder nevertheleſs in this behalf, he the ſaid T. 5. ſays, 
that upon the ſaid delivery over of all the ſaid goods and mer- 
chandizes in the ſaid declaration mentioned, and of the produce 
of the ſaid part thereof ſo fold as aforeſaid to the ſaid S. S. to 
make returns thereof to the ſaid J. G. in diamonds, according to 
the truſt repoſed by him in the ſaid S. S. and upon rendering 
the aforeſaid account to the ſaid J. C. of the faid ſale and pro- 
duce as aforeſaid; and upon his the ſaid T. S. leaving the Eaſt 
Indies, and ceaſing to be governor as aforeſaid, and being ſuc- 
ceeded in his ſaid government by the ſaid George Pigott as afore- 
ſaid, all concern whatſoever of the ſaid T. S. as to, of, and in 
the care, truſt or management of the ſaid goods and merchan- 
dizes, or the produce thereof, or the returns to be made thereof 
in diamonds to the ſaid T. G. intirely dropped, ceaſed and was 
at an end; that is to ſay, at London aforeſaid, in the pariſh and 
ward aforeſaid ; and this the ſaid T. S. is ready to verify: where- 
fore, as before, he prays judgment, if the ſaid T. G. ought to 
have or maintain his aforeſaid action thereof againſt him, Cc. 


G. Nares. 


Sur-rej»inder And the ſaid J. G. as to the ſaid rejoinder of the ſaid T. S. to the 
to the rejoin-- ſaid replication of him the ſaid T. G. to the ſaid plea of him the 
e ſaid T. S. laſtly above pleaded in bar, with reſpect to part of the ſaid 
the third plea, coral beads in the ſaid declaration mentioned, that is to ſay, 
asto parcel of 1800 pounds weight of the ſaid coral beads, parcel of the faid 
the g20ds 1n . . . . 1 25 wks 
the declara- goods and merchandizes in the ſaid declaration mentioned, faith, 
tion. that he, by reaſon of any thing therein contained, ought not to 
be barred from having or maintaining his aforeſaid action in 
that reſpect, againſt the ſaid 7. S. becauſe proteſting, that zhat 
rejoinder, and the matters therein contained, are wholly inſuf- 
ficient in law to bar or preclude him the ſaid T.G. from havin 
or maintaining his aforeſaid action thereof againſt the ſaid T. F. 
nevertheleſs, for a ſur-rejoinder in this behalf, the ſaid T. G. 
faith, that all concern of the ſaid T. S. as to, of and in the 
care, truſt or management of the faid part of the ſaid coral beads, 
or the produce thereof, or the returns thereof to be made in 
diamonds to the ſaid T. G. did not drop, ceaſe, nor was at an 


end, in manner and form as the ſaid T. S. hath in that rejoinder 
20 | above 
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reſpited between them until the morrow of All Souls, unleſs Sir 
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Ges alledged ; and this the {aid T. G. prays may be inquired 
of by the country; and the ſaid T.S. doth the ſame likewiſe. 


And the ſaid J. G. as to the ſaid rejoinder of the ſaid T. §. to The tite for- 
the ſaid replication of him the ſaid 7. G. to the ſaid plea of the dn as 
faid J. S. laſtly above pleaded in bar, with reſpect to the reſidue ue ea, 
of the ſaid goods and merchandizes in the ſaid declaration men- in the cecla- 
tioned, faith, that he, by reaſon of any thing therein contained, s. 
ought not to be barred from having or maintaining his aforeſaid 
action in that reſpe& againſt the ſaid J. S. becauſe proteſting, 
that that rejoinder, and the matter therein contained, are wholly 
inſufficient in law to bar or preclude him the ſaid T. G. from 
having or maintaining his aforeſaid action thereof againſt the ſaid 
J. S. nevertheleſs, for a ſur-rejoinder in this behalf, the ſaid T. 

G. ſaith, that all concern of the ſaid T. S. as to, of and in the 


care, truſt or management of the ſaid goods and merchandizes, 


or the produce thereof, or the returns thereof to be made in dia- 


monds to the ſaid T. G. did not drop, ceaſe, nor was at an end, 
in manner and form as the ſaid 7. S. hath in that rejoinder 
above alledged; and this the ſaid 7. G. alſo prays may be inquired 
of by the country; and the ſaid T. S. doth the ſame likewiſe: 
therefore, as well to try this iſſue as the ſaid ſeveral other iſſues 
above joined between the parties, the ſheriffs are commanded that 
they cauſe to come here, in three weeks of the Holy Trinity, 
twelve, &c. by whom, Fe. who neither, &c. to recognize, &c. 
becauſe as well, &c. the ſame day is given to the ſaid parties 
here, &c. | | 


I. Davy. 


Afterwards the proceedings were continued between the par- Nf ria, 
ties aforeſaid, in the plea aforeſaid, by the ſaid jury thereof being * 
John Eardley Wilmot Knight, his Majeſty's chief juſtice of the 
bench here, aſſigned by the form of the ſtatute, &c. on the 24th 
day of Jane next enſuing, ſhould firſt come at Guildhall London. 


| And now at this day, (to wit) on the morrow of Al Souls, 


comes as well the ſaid T. G. as the ſaid T. S. by their attornies 


T ; aforeſaid; and the aforeſaid chief juſtice, before whom, &c. has 


ſent here his record had before him, in theſe words; afterwards, The betta. 
that is to ſay, on the day, in the year and at the place within 
mentioned, comes as well the within named T. G. as the within 


named T. S. by their attornies within named, before Sir John 
Earaley Milmot Knight, the chief juſtice within named, and cer- 
WE tain of the jurors, of the jury whereof mention is within made, 
T9 ſummoned to be upon that jury, that is to ſay, Hugh Atkins, 
= #Uliam Neat, William Hanſon, Silvanus Grove, Jobn Wilcox, 


Jobn 
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John V-rnon, John Waiter, John Whitmore and Thomas Ellis, 
being required come, and on that; Jury are ſworn ; and becouſe 
the reſt of the jurors of the ſame jury do not appear, therefore 
thirce other perſons of the by-ſtanders, being by the ſheriffs 
within written hereunto elected, at the requeſt of the ſaid T. G. 
and by the command of the ſaid chief juſtice, are now newly ſet 
down, whoſe names are athled in the within written pannel, ac- 
cording to the form of the ſtatute, Sc. which ſaid jurors fo 
newly let down, (that is to fay) Jeremiab Percy, Stainſbury Stib— 
bey and [own Town, being alſo required, come likewiſe, and to- 
gether with the ſaid other] jurors before impannelled, are tried and 
Verdi eto Vorn to ſpeak the truth of the matters within contained; who 
W upon their oaths ſay, that as to the firſt iſſue within joined, the 
ſaid Thomas Saunders and the within named Solomon Salomons 
were the bailiffs of him the ſaid Thomas Gedfrey, and had the 
care and adminiſtration of the goods and merchandizes of him 
the ſaid T. G. in the within declaration mentioned, to be mer- 
chandized and made profit of for him the ſaid T. G. and to 
render account when they ſhould be thereto required, as he the 
as to the ſe- ſaid T. G. hath in pleading within alledged. And.as to the ſe- 
cond ae, cond iſſue within joined, the ſaid jurors on their ſaid oath further 
ſay, that the account demanded by the action within brought 
and proſecuted by the ſaid 7. G. againſt the ſaid J. S. concerneth 
the trade of merchandize between him the ſaid 7. G. as a mer- 
chant, and the ſaid J. S. as a factor of him the ſaid T. G. as he 
a, to the third the {aid J. G, hath alſo in pleading within alledged. And as to 
Hive, 

the third iſſue within joined, the ſaid jurors on their oath fur- 
ther fay, that all concern of the ſaid T. S. as to, of and in the 
care, truſt or management of the part of the within coral beads, 
or the produce thereof, or the returns thereof to be made in dia- 
monds to the ſaid T. G. did not drop, ceate, nor was at an end, 
as he the ſaid T. G. hath alſo in pleading within alledged. 
a tothe And as to the laſt iſſue within joined, the ſaid jurors on their ſaid 
22 oath further ſay, that all concern of the ſaid 7. S. as to, of and 
in the care, truſt or management of the ſaid goods and merchan- 
dizes, or the produce thereof, or the returns thereof to be made 
in diamonds to the ſaid T. G. did not drop, ceaſe nor was at an 
end, as he the ſaid J. G. hath alſo in pleading within alledged. 
J»dgmenn Therefore it is conſidered, that the faid '/ homas Saunders account 
nog prog, with the ſaid Thomas Gedfrey of the time aforeſaid in which he 
1x, 1768, and the ſaid Solomon Salomons were the bailiffs of him the ſaid 
ic. 9g Thomas Godfrey, and had the care and adminiſtration of the 
Geo. 3. aforeſaid goods and merchandizes, &c. to be merchandized and 
made profit of for the ſaid Thomas Godfrey ; and the ſaid Thomas 

Mercy. Squiiders in mercy, becauſe he hath not before accounted, &c. 


2 Afterwards, 
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Afterwards, (to wit) on Monday the ſixth day of February, 
in the erm of Saint [7//:ry, in the ninth year of the reign of our 
lord the now King, comes here into court as well the ſaid 7. G. 
by his attorney aforeſaid, as the ſaid 7. S. in his proper perſon; 
and thereupon the ſaid T. S. freely offers himſelf to account 
with the ſaid 7. G. for the goods and merchandizes aforeſaid: 
whereupon, by the conſent of the ſaid 7. G. and T. S. Milliam 11. Term 
Mainwaring Eſq. Lewis Jones Elq. and Anthony Dickins Eſq. Feb. b. aun 
prothonotaries of the ſaid court here, are by the ſaid court here 9 C. 3). 


TC f : \ucits 
aligned auditors to take and declare the ſaid account between the md, 


laid T. G. and T. S. And hereupon the ſaid V. M. L. J. and Eatter term 


A. D. the auditors aforeſaid, not having aſſigned any day to ub. 

take the account between the ſaid T. G. and T. S. the ſaid court * . 

here, on this day, (to wit) on Tueſday the 18th day of April, in tors allignes; 

the term of Eaſter, in the ninth year of the reign of our ſaid 

lord the now King, by and with the conſent of the ſaid T. G. 

and J. S. aſſign the ſaid V. M. and A. D. and alto John Flyer 

Eſq. the prothonotaries of the ſaid court here, auditors to take 

and declare the ſaid account between the faid T. G. and the ſaid 

T. S. which ſaid auditors, (to wit) W. M. A. D. and J. F. wo agn 

aflign Friday the ninth day of June, in the ninth year of the a day to take 

reign of our ſaid lord the now King, to take the ſaid account be- e e. 

tween the ſaid 7. G. and the faid 7. S. in the Serjeant's Room, 

near the court oi Common Pleas in Weſtminſter-bal!l: at which 

day comes here the ſaid T. G. by his attorney aforeſaid, and the 

Tad T. S. cometh not. And thereupon the auditors aforeſaid another day 

align Saturday the tenth day of Tune, in the ninth year afore- adigned. 

ſaid, to take the ſaid account between the ſaid T. G. and T. S. 

at the Serjeant's Room, near the court of Common Pleas in 

Weſtminſter-hall; at which day cometh the ſaid T. G. by his 

attorney aforeſaid, and the ſaid T. S. cometh not. And, ,_. 
. 5 4 * 

thereupon the auditors aforeſaid aſſign Monday the 12th day aligned. 

of June, in the ninth year aforeſaid, to take the faid 

account between the ſaid T. G. and T. S. at the Serjeant's 


Room, near the court of Common Pleas in Weſtminfter- 


hall; at which day cometh as well the ſaid 7. G. by his 
attorney aforeſaid, as the ſaid T. S. in his proper perſon ; and 


the ſaid auditors aflizned by the ſaid court of our ſaid lord the 


wing of the bench before his juſtices aforeſaid, to take the ac- 
count atorelaid, (to wit) V. M. Eiq. A. D. Eſq. and J. F. Eſq. 
being the prothonotaries of the ſaid court, likewiſe then and 
there come. And thereupon the ſaid J. S. as to the ſaid goods Tue gf... 
and merchandizes whereof by the ſaid court of our ſaid lord the gant's plea 
King of the bench before his juſtices aforeſaid, he is adjudged Þ*fore zudi- 
to render account to the ſaid T. G. for the time in which he the g hat 3 
taid J. S. and S. S. were the bailiffs of him the ſaid T. G. and 
had the care of the ſaid goods and merchandizes to be merchan- 
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died and made profit of for the ſaid T. G. prays allowance of 


all the profit and produce thereof, and ſays that he ought to be 
diſcharged thereof; becauſe, he ſays, that long before, and 
during part of the ſaid time in which the ſaid T. S. and S. S. are 
alledged to have been bailiffs as aforeſaid, (to wit) from the firſt 
day of June in the year of our Lord 1754, until the 14th day of 
January in the year of our Lord 1755, he the ſaid J. S. was 
governor of Fort Saint George in the Eaft Indies; that is to ſay, 
the preſident or chief ſervant there to the United Company of 
Merchants of Eug land trading to the Ea/t Indies, by them ap- 
pointed and ſtatio. bed there for the protection and ſecurity of the 
trade of the ſaid company there, and of their rights and privi- 


leges reſpecting the ſame; and that the ſaid S. S. in his life- 


time, and during all the ſaid time above ſpecified, and long be- 
fore and after that time, was a merchant and factor there, and 
a correſpondent of the ſaid 7. G. and a perſon remarkably well 
{killed in the buving and felling coral and coral beads, and in 
the knowledge and purchaſing of diamonds, and well known to 
the ſaid 7. G. ſo to be, (to wit) at London, in the Py of Saint 
Mey e Pow, in the ward of Cheap; and the ſaid 7. S. further 
ſays, that according to the uſage and cuſtom of the wade of the 
United Company of Merchants of England trading to the Eaſt 
Ind er, and by the rules and orders of the ſaid company, which 
before and at the time of the exportation of the ſaid goods and 
merchandizes were, and from thenceforth hitherto hath been 
and lil] are in force and obſerved by the ſaid company there, 
and thoſe who trede under their leave and permitiion) every 
perſon exporting coral or coral beads from Ergl/and to Fort 
Saint George atorelaid, ought and is obliged to make the 
returns for the ſame in diamonds, and in order more effectu- 
ally to enforce ſuch returns, to conſign the ſaid coral and coral 
beads to the faid governor or preſident of Fort Saint George 
aforeſaid for the time being, and to any other perſon or perſons 
ſuch exporter ſhall think fit to intruſt or employ on his own 
behalf; and that the faid 7. G. well knowing the premiſes, and 
being poſſeſicd of the ſaid goods and merchandi-c3, (to wit) 
twelve cheſts of coral beads, of the weight of 2311 pounds, 


100 Gunces, 13 penny- weights and 18 grains, and being delirous 


to export the ſame from England to Pot Saint & 'eorge aforeſaid, 
according to the uſage and cuſtom of the trade of the ſaid 
company, and in obedience to the ſaid rules and orders of the 


laid company reipecting the ſame, he the faid T. G. before the 


taid firit day ot June, (to wit) on the firſt day of 7 anvary in the 
aid year of our Lord 17 54s by and with the leave of the ſaid 
company, for this purpoſe firſt had and obtained in conſequence 
of a petition made to them, according to the uſage and cuſtom 


of the ſaid comp any in this behalf, by the! ſaid T. G. at London 


afort ſuic 
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f asoreſaid, in the pariſh and ward aforeſaid, ſhipped the afore- 


xx ud goods and merchandizes on board divers ſhips or veſſels 
d cnbloye by the 1aid company in their trade aforeſaid, to be ex- 
re ported and carried therein trom England to Fort Saint George 
ſtaforcſaid, in the Eaſt ider, and directed and conſigned the fame 
of goods to the governor of Fort Saint George, and to the ſaid S. S. 
as in his abſence, to the overnor and one John Malſß; abſent the 
y, bid /n Malſb, to the governor and one Henry Vanſittart; to 
of RS bc by them received and diſpoſed of to the moſt advantage of the 
). nid T. G. at Fort Saint George aforeſaid, for ready money 
ic as he hoped; but if any credit or reſpite was neceſſary, 
i- chat it be given only to ſolid buyers, where no riſque was 
>- tian; and when the ſame were diſpoſed of, to ſend the account 
eos the fales to him the ſaid T. G. and to make him returns in dia- 
id ME 0nds moſt proper for the market at Lond:n; which faid goods 
and merchandizes, ſo ſhipped and exported by the ſaid T. G. as 
in aforcnid, afterwards, (to wit) on the firſt day of September, in 
to the faid year of our Lord 1754, at Fort Saint George aforeſaid, 
nt Were received by the ſaid S. S. in his life-time, and by the ſaid 
er J. S. whilſt he fo remained and continued governor of Fort 
1» Sant George aforeſaid; and that part of the ſaid goods and mer- 
i} chandizes, (to wit) 1318 pounds, 3 ounces, 18 penny-weights, 
h and is grains, of the ſaid coral beads, parcel of the ſame goods 
d and merchandizes, afterwards, and whilſt the faid 7. S. re- 
-n ME maincd governor as aforeſaid, (to wit) on the 13th day of Oæaber, 


e, in the year of our Lord 1754, were fold and diſpoſed of by the 
= {id 5. S. and the ſaid T. S. to the moſt advantage of the ſaid 


r os 

6 . G. to ſolid buyers, for the ſum of 14686 pagodas and 32, fa- 
\c aon, being the current money in the Eaſt Indies and at Fort 
u- bent George aforeſaid, amounting in the whole to the ſum of 
1 5:5 /. 45. and three-farthings, of lawful money of Great Br:- 
ge % and reaſonable and neceſſary reſpite or credit, (to wit) 
ns the ſpace of three months, was given to ſuch buyers for the pay- 
en ients to be by them reſpectively made for the ſame. And all the 
1d reuldue and remainder of the ſaid goods and merchandizes fo 
t) WS pped by the faid 7. G. and conſigned as aforeſaid, amounting 
ic, 0 yy; pounds, 6 ounces, and 15 penny-weight, of the ſaid 
us coral beads, afterwarus (to wit) on the 13th day of January, 


d, n tie year of our Lord 1755, was allo fold and diſpoſed of by 


id the ſaid S. S. and the faid 7. S. for the moſt bene:t of the ſaid 

e 7. G. to ſolid buyers, for the ſum of 11387 pagodas and 19 fa- 
ne an, being the then current money in the Eaft Indies, and at 
he ert Sari George aforeſaid, amounting in the whole to the ſum 
id ot ;/ 85. 64. farthing, of lawful money of Great Britain, 
ce and a reaſonable and neceſſary reſpite or credit, (to wit) the ſpace 


three months, was given to ſuch buyers for the payments to 
5 be 
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be by them reſpectively made for the ſame, (to wit) at London 
aforctuid, in the pariſh and ward aforeſaid. And the ſaid TJ. S. 
further ſays, that he and the ſaid S. “ in his life-time, and 
whilit he the ſaid T.S. remained and continued governor as 
aforeſaid, (to wit) on the 14th day of 7azuary in the ſaid year 
of our Lord 1755, rendered, ſent and tranſmitted from Fort 
Saint George eforeſaid, to the ſaid T. G. a true, full and juſt ac- 
count, which came to the hands of, and was received by the ſaid 
T G. of all the ſaid ſales of the ſaid goods and merchandizes, 
and of the whole produce then ariſen and received, and to ariſe 
and be received from ſuch ſales; and afterwards, on account of 
the bad ſtate of health of him the ſaid 7. S. and in purſuance of 
a reſolution taken long before, and whereof the ſaid T. G. be- 
fore the time of the making ot the ſaid conſignment of the ſaid 
goods and merchandizes, or any of them, had notice, he the 
aid T. §S. (to wit) on the 14th day of January, in the faid 
vear of our Lord 1755, reſigned and totally quitted Fort Saint 
George aforeſaid, and the EAH Indies, and all his concerns there, and 
returned to England, where he hath ever fince reſided ; and he the 
ſaid J. S. was, immediately on his reſignation aforeſaid, ſucceeded 
in his government aforeſaid, by one Ge:rge Pigott, Eiq. who was 
appointed and became governor of Fort Saint George aforeſaid, in 
the room of the ſaid T. S. and the ſaid T. S. afterwards, and when 
he ſo ceaſed to be governor as aforeſaid, and fo quitted Fort Saint 
George and the Eaſi Indies aforeſaid, and all his concerns there, (to 
wit) on the ſaid 14th day of January, in the year laſt mentioned, 
wwith the conſent of the ſaid J. G. delivered over to the ſaid S. &. 
and left in his hands the whole money and produce which had 
then ariſen and was received, and all the ſecurities, papers, 
vouchers, authorities and powers for the receipt of the further 
money and produce to ariſe and to be received from the ſaid ſales, 
or any of them, to enable the ſaid S. S. to receive all ſuch mone 
and produce which was then to ariſe and be received on that ac- 
count, and to inveſt the fame, together with all the money and 
produce which had then ariſen and had been then received on 
the account aforeſaid; and to make returns thereof in diamonds 
to the ſaid J. G. according to the conſignment aforeſaid, (to wit) 
at London aforeſaid, in the parith and ward aforeſaid; and this 
he is ready to verify: wherefore he prays allowance of all the 
profit and produce of the ſaid goods and merchandizes, and 


that he may be wholly diſcharged thereof, 


G. Nares. 


Domurrer to . | . > 
the ples betore And hereupon the ſaid T. G. prays leave to imparle to the ſaid 


augito's, alter plea of the ſaid T. S. until the morrow of All Souls, and then to 


imparlance. 


until the o or reply to the ſaid plea of the ſaid T. S. and it is granted to him, 
row of All Sc. The ſame day 1s given to the ſaid 7. S. here, &c. At 


Souls, anno | . 
10 WED. 3. - which 


WE torney aforeſaid : but becaule the juſtices here will adviſe them- 


Jaitices here, come as well the ſaid 7. G. by his attorney afore- 
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which day comes here as well the ſaid 7. G. by his attorney 
aforeſaid, as the ſaid J. S. in his proper perſon ; and the ſaid 
anditors afligned by the ſaid court of our ſaid lord the King of the 
bench before his juſtices aforeſaid, to take the account afcrcſaid, 
(to wit) the faid W. M. Eſq. A. D. Eſq. and J. F. Eſq. then 
and there alſo come. And the ſaid 7. G. ſaith, that the afore- 
{aid plea of the ſaid T. S. by him above pleaded in his diſcharge 
of the profit and produce of the ſaid goods and merchandizes, 
and the matters therein contained, are not ſufficient in law to dif. 
charge him the ſaid 7. S. of the profit and produce thereof; to 
which ſaid plea, in the manner the ſame is above pleaded, and 
the matters therein contained, he the ſaid T. G. is not under any 
neceſſity, or obliged by the law of the land, to anſwer ; and this 
the ſaid T. G. is ready to verify: wherefore, for want of a ſuf- 
ficient plea in this behalf, he the ſaid 7. G. prays judgment, 
and that the ſaid 7. S. may not be diſcharged of the profit and 


produce of the ſaid goods and merchandizes, Tc. 
W. Davy. 


And the faid T. S. faith, that the aforeſaid plea by him Joinder in 
above pleaded, in diſcharge of the profit and produce of the ſaid demurrer. 
goods and merchandizes, and the matters therein contained, 
are ſufficient in law to diſcharge him the ſaid T. S. of the 
profit and produce thereof; which ſaid plea, and the matter 
therein, the ſaid 7. S. is ready to verify and prove, in fuch 


wanver and form as ſhall be awarded in this behalf; and becaulc 


the ſaid T. G. does not anſwer the ſaid plea, nor has hitherto 


7 in any wiſe denied it, the ſaid T. S. as before, prays judg- 


ment, and that he the ſaid 7. S. may have allowance of all the 
profit and produce of the ſaid goods and merchandizes, and that 


he may be wholly diſcharged thereof, Ec. 
G. Nares. 


And becauſe the juſtices here will adviſe themſelves, of and Ci7 aur. 


Jare will, 


2 upon the premiſes, whereof the ſaid parties have put themſelves until H. 16 
= vpon the judgment of the court, before they give judgment, Geo. ;, 


thereupon day is given to the parties aforeſaid here, until in eight 
days of Saint H./ary, to hear their judgment thereupon ; for 
that the ſaid juſtices here are not yet adviſed thereof, Ec. 


At which day, before the juſtices here, come as well the 


ſaid T. G. by his attorney aforefaid, as the ſaid 7 S. by his at- 

Theke un- 
oV . = * * I. e 
telves of and upon the premiſes, day is given to the parties Oe mY 


aforeſaid here, until from the day of Faſter in fifteen days, 
to hear their judgment thereupon ; for that the ſaid juſtices 
are not yet adviſed thereof, &c. At which day, before the 
tad, as the ſaid T. S. by his attorney aforeſaid ; but becauſe the D 
B b . |; Juſhees 10 Geo. 2. 
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juſtices here will adviſe themſelves, of and upon the premiſes, 
day is given to the parties aforeſaid here, until on the morrow 
of the Holy Trinity, to hear their judgment thereupon, for that 
the ſaid juſtices here are not yet adviſed thereof, c. At which 
day before the juſtices here come as well the ſaid J. G. by his 
attorney aforeſaid, as the ſaid 7. S. by his attorney aforeſaid; 
whereupon all and ſingular the premiſes being ſeen, and by the 
juſtices here fully underſtood, and mature deliberation being 
thereupon had, it ſeemeth to the juſtices now here, that the 
plea of the ſaid 7. S. by him above pleaded in his diſcharge of 
the profit and produce of the ſaid goods and merchandizes, and 
the matters therein contained, are not ſufficient in law, to diſ- 
charge him the ſaid T. S. of the profit and produce thereof; 
Judgment therefore it is conſidered, that the ſaid J. G. do recover againſt 
lig nech 21June the ſaid J. S. the aforeſaid twelve thouſand pounds for the value 
N of the goods and merchandizes aforeſaid, and alſo two hundred 
and ſeventy- eight pounds ſeven ſhillings and nine perce for his 
damages, as well by reaſon of the inter-pleading aforeſaid, as for 
his coſts and charges by the ſaid T. G. in and about his ſuit in 
that behalf expended, to the ſaid T. G. by the court here ad- 
judged with his aſſent. and that the ſaid T. S. be in mercy, &c. 
enifation Afterwards, (to wit) on the eighteenth day of September, in the 
acknow- eleventh year of the reign of our Sovereign Lord George the 
iedged. Third, now King of Great Britain, &c. came the ſaid Thomas 
Godfrey by Henry Barnes his attorney, conſtituted by ſpecia! Wi 
warrant to him in that behalf directed, before Sir Henry Gould 
Knight, one of his Majelty's juſtices of the bench at his cham- Wl 
bers, ſituate in Serjeart's Inn, Chancery-lane, and acknowledged Wi 
that he is ſatisfied of the ſaid twelve thouſand pounds, and of 
the damages aforeſaid ; therefore, let the ſaid Thomas Saunders of Wi 
the ſame ke acquitted, &c. 


Henry Gould. 


Godfrey ver/us Saunders. C. B. 


7 | HE plaintiff Godfrey, being a merchant in London, and poſ- 

ſeſſed of a conſiderable quantity of coral beads, in Tanuam i 
1754, ſhipped the ſame on board the veſſels employed by the Wh 
Ealt India Company, to be exported and carried therein from 
England to Fort Saint George in the Eaſt Indies; by the uſage 
and cuſtom of the trade, and the rules and orders of that com- 


pany ſtill in force, every perſon exporting coral beads from {> 
England to Fort Saint George is obliged to make the returns fo: 


the ſame in diamonds,” ana to conlign the ſame to the governo! 4 
of that Fort for the time being, and to any other perton ſuch 


1 Wy exporte! Bi 


. 
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les, exporter ſhall think fit to intruſt or employ on his own behalf. 
Ow The defendant Saunders, in January 1754, being governor, the 
hat plaintiff conſigned his coral beads to Saznders, and one Solomon 
ich Sa mon, to be by them received and diſpoſed of, for the moſt 
his advantage of the plaintiff, at Fort Saint George, and to ſend to 
id; him the account of the ſales, and to make him returns in 
the diamonds moſt proper for the market at London; in September 
ing 1754, the coral beads were received by Saunders and Salomons; 
the and between OZober 1754, and 13th January 1755, fold and 
| 4 diſpoſed of by them in the Eaſt Indies, for about 560 J. 125. 7 d. 
an 

diſ- 


On the 14th of January 1755, the defendant Saunders ceaſed 


of ; to be governor of Fort Saint George, and then ſailed from thence 
inſt to England, where he arrived ſome months afterwards, leaving 
alue Salomons in India, who is ſince dead; neither Saunders or Salo- 
Ired ions having accounted with, or made any returns to the plaintiff 
his for the coral beads, he exhibited a bill in Chancery againft 
for Saunders, for an account, which hath been fruitleſsly depending 
t + there, for more than twelve years. 
Ad- 
Sc. At length, in Trinity term 1768, the plaintiff Godfrey brought 3 mort a... 
the a writ of account in this court againſt the defendant Saunders, of the plead- 
the WF to render to the plaintiff a reaſonable account of the time in 8. 
mt which the defendant and one Solomon Salomons, now deceaſed, 
ci! WF were the bailiffs of the plaintiff; whereupon the plaintiff de- 88 
o clared, that the defendant and S. S. from the iſt day of June ; 
am- 17c4, until the firſt day of May 1-55, were the bailiffs of the 
ged Wl plaintiff at London, and during that time had the care and 
d of adminiſtration of divers goods of the plaintiff, that is to ſay, 
's of WF twelve cheſts of coral beads, containing, (to wit) 3000 pounds 
KM weight, (to wit) of the value of 12,000 J. to be merchandized and 
4. made profit of for the plaintiff, when they T. S. and S. S. ſhould 
= be thereto required; yet T. S. and S. S. in the life-time of S. S. 
or T. S. fince the death of S. S. have not, nor hath either of 
them rendered an account of the ſame to the plaintiff, but both 
of them have refuſed, and the defendant Saunders ſtill doth refuſe 
lo to do, to the plaintiff's damage of 12,000/, 
ol- 
_ 5 The defendant pleaded three pleas in bar to the action. 
the 
om Firſt plea— That S. S. in the declaration mentioned, was the g a as 
age BY {ole bailiff .of the plaintiff for the time mentioned, and had the s. S. was ſole 
om- care and adminiſtration of the coral beads to be made profit of Þailiff 
rom for him, and to render him account of the fame at London; 
for Without this, that defendant and S. S. were bailiffs of the Traverſe. 
nor BR plaintiff, and had the care and adminiſtration of the coral 
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2d lea, the 
fiatute Of l. 
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beads to be made profit of for him, and to render him account 
ol thc fame. 


Second Plea That there was not any open or current 
account between the plaintiff and defendant, and S. S. in the 
life-time of S. S. or between the plaintiff and the defendant 7. S. 
ſince the death of S. S. at any time within ſix years next be— 
fore the ſuing forth of the original writ of the plaintiff, 


Third Plea That before, and during part of the time in 
the declaration, v/z. from the iſt of June 17 54, until the 14th of 
January 1755, the defendant was governor of Fort Saint George; 
and that S. S. during all that time, and before and after was a 
factor there, and a correſpondent of the plaintiff, well ſkilled 
in buying and ſelling coral beads, and in the knowledge and pur- 
chaſing o diamonds ; and that according to the uſage and cuſtom 
of the trade of the Eaſt India Company, and by the rules and 
orders thereof, which ſtill are in force, every perſon exporting 
coral beads from England to Fort Saint George, 1s obliged to make 
returns for the ſame in diamonds, and to conſign the coral beads 
to the governor of that Fort for the time being, and to any other 
perſon iuch exporter thall think fit; that the plaintiff, before the 
itt of June 1754, vig. on the 1ſt of January 1754, ſhipped the 
coral beads on board the ſhips of the company, to be exported 
from England to Fort Saint George, and conſigred the fame to 
the governor thereof, and to S. S. to be by them received and 
difpoted of to the molt advantage of the plaintiff, and to fend 
the account of the tales to him, and to make him returns in 
diamonds; which coral beads afterwards, vis. the iſt of Septem- 


ber 1754, at the fort were received by S. S. and the defendant as 


governor, and were then and there delivered to the cuſtody, 

care and management of S. S. by the defendant, to be ſold and 
diſpoſed of by S. S. for the moſt advantage of the plaintiff; 
and the defendant further ſays, that the greater part of the coral 
beads, whilitrhe was governor, in Odfeber 1754, were fold by 
S. S. in the Eaſt Indis, and that the money ariſing from the 
ales was paid to him, and by him wholly received to be in- 
veſted by him in diamonds for the plaintiff; and all the reſidue 
of the coral beads afterwards, vg on the 13th of January 1751, 
was allo fold by S. S. to ſolid buyers, and three months credit 
giren to them; and the defendant in fact ſays, that he did 
not iatermeddle with S. S. in the fales, but left the ſame in- 
tirely to him, and that he the defendant never received any 
part ot the monies or produce ariſing from the ſales; that he 
never received, nor was intitied to receive any part of the com- 
mittion which S. S. was intitled to receive, according to the 
ulage of the trade; and the defendant ſays, that while he was 
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governor, VIZ, on the 14th of January 1755, S. S. ſent to the 
plaintiff a juſt account of all the ſales of the coral beads, and 
of the produce then ariſen and to ariſe from ſuch ſales ; and that 
the defendant on the ſame 14th of January 1755 ceaſed to be 

overnor of the Fort, and was ſucceeded by George P:iggo!t Eſq. 
and then and there left in the hands of S. S. the whole money 
received by him, and all the ſecurities for money to be re— 
ceived from the fales, to make returns to the plaintiff in 
diamonds ; and that he the defendant on the ſame day failed 
from the Fort, and returned to England; and that while he was 
governor, he never intermeddled in the fales, in any other man- 
ner than as an official temporary aſſignee, or factor, or governor ; 
and that he never afterwards at all interfered with the ſales 
or produce of the ſaid goods, and that when he left the Fort, 
S. S. was in the firſt repute as a factor, both in fortune, ſkill, 
care and integrity; that the defendant on the 25th of June 
1755 arrived in England, and on the 3oth of June, and on divers 
other days, had interviews with plaintiff, and converſations 
about the premiſes, at which, or at any time before the 1ſt 
of September, and before the news arrived of the failure of S. S. 
the plaintiff never intimated a diſapprobation of the conduct of 
the defendant, with reſpect to the leaving the whole manage- 
ment of the conſignment to S. S. or conſidered the defendant 
as anſwerable for the returns thereof; and that the firſt news 
of the failure of S. S. arrived Here after the ſaid interviews of 

the plaintiff and defendant, viz. the gth of September 175 5. 
and not before; and defendant never before heard of the failure 
of S. S. and this he is ready to verify, Ec. 


== The plaintiff replied to the firſt plea, ——That the defendant Replication to 
and S. S. were bailifts of the plaintiff, and had the care and the rt plea, 
adminiſtration of the coral beads, to be made profit of for him, 


and to render him account of the ſame ; and thereupon iſſue was i& INue, 
= joined. 


The plaintiff replied to the ſecond plea, ——That he, the Replication to 
plaintiff, during the time in the declaration, and before, was and the ſecond 
itill is a merchant, and that the defendant and S. S. were his Pen. 
factors during that time, and had the care of the goods, to ren- 
der an account, and that the account concerneth trade and mer- 

WT chandize which was never adjuſted or ' ſettled between the 
WT plaintiff and defendant and S. S. and this he is ready to 
5 verify, Ec. 


Ihe plaintiff replied to the third plea / inter alia That the con- Replication to 
We bgnment was made to, and accepted by the defendant and S. S. as the third plea, 


WF Joint factors, and upon their joint credit; and avers, that the ma- an to parcel of 
* the goods, 


C c' nagement 


JN IST 


| 98 Falter 1 erin 10 Geo. 3. 1550; 


— 


i nagement of the conſignment was lift and intruſd by ths defendant 
"8 to S. S. by agreement between th:m, as joint faftors, without the 
1 direction, conſent, privity or knowledg: of the plaintiff; and this 
4 he is ready to verify, Sc. 


| plication as to ſidue of the goods in the declaration. 
[ tat reſidue. 


Rjvirderro The defendant rejoined to the replication to the ſecond p''ea, 
ova ares A that the account doth not concern trade and merchandize ; 
Ion 4, . . 8 2 

cend plea, and thereupon the ſecond iſſue is joined. 

2d Iſiue. 


R. joinder to The defendant rejoined to the replication to the third plea, az 
the replicati- to parcel of the goods, proteſtivg (among other proteſtations) 


. | 

' The he re- There is the like replication to the third plea, as to the re- 
| 

| 


on tothe third 


plea as to That the management of the conſignment was left b. the defendant 
parcel. 8. S. in purſuance of the i itent and meaning of the plaintiff, and of 
the ſaid conſignment, and according to the truſt by the plaintiff re- 
poſed in S. &. and not by agreement between the defendunt and 8. S. 
for rejoinder ſays, That upon del very over of the goods to S. 8. 
all concern whatſoever of the defendant, as to of and in the care, 


truſt and management of the faid goods, ceaſed and was at an 
end. 


The like re- There is the like rejoinder to the replication to the third 

joinder as to plea, as to the reſidue of the goods in the declaration, 

the reſidue, 

Sor rejoinder The pleintiff ſur-rejoined to the rejoinder of the defendant 

3 to the replication to the third plea, as to parcel of the goods 

in the declaration, That upon del very over of the goods to 8. 8. 

all concern of the defendant as tov, of and in the care, truſt and 
management of the ſaid goods, did not ceaſe, nor was at an end, 

za Iſſue. in manner and form as the defendant hath alledged ; and there- 
upon iſſue is joined. 


Tue like re- , 0: 
Sag 0 There is the like ſur-rejoinder as to the reſidue of the goods 


the reſiſue of in the declaration, and the like iſſue joined thereupon, 
the goods. 


4th Iſſue. 


Upon the trial of this cauſe, the jury found for the plaintiff, 
upon all the four iſſues; indeed the ſecond iſſue upon the ſtatute 
of limitations, was given up by the defendant's counſel, and 
the two laſt iſſues are, in effect, one and the ſame ; ſo that it 
may be properly ſaid there were only two material iſſues, and 
Verdict. both found for the plaintiff. Upon the firſt iſſue, they found 
that the defendants, Saunders and Salomons, were the bailiſtt of the 
p/ain'iff, and had the care and adminiſtration of the goods and 
merchandizes of the plaintiff, in the declaration mentioned, to le 
merchandized and made profit of for him, and to render account 
ach n they ſhould be thereto required. And upon the laſt jiſſue 


they 


i "4 


— 
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they found, at all concern f the def. naant as to, of, and in the care, 

truſt or management cf the faid goods arid merchandives, or the produce 
thereof, or the returns thereof to be made in diamonds to the plaintiff, 

did not drop, ceaſe, nor was at an end, as the drfendant in pleading 

hoth all-deed ; 7. e. when defendant ceaſed to be governor of 

Fort Saint George, and pleads he then delivered over to Salomon 

all the goods, E'c. Whereupon, in Michaelmas term, 9 Geo. 4. Judgment, 
the court gave judgment, that the defendant Saunders account cut. 
with the plaintiff, of the time aforeſaid, in which he and Sala 

1:515 were the bailiffs of the plaintiff, and had the care and ad- 
miniſtration of the ſaid goods and merchandizes, &c. to be mer- 
chandized and made profit for the plaintiff; and the defendant 

in mercy, becauſe he hath not betore accounted. 


In Hilary term, 9 Ges. 3. the three prothonotaries of the Auditors 
court were aſſigned auditors, to take and declare the account *vg"<d. 
between the plaintiff and defendant, who not having aſſigned 
any day to take the account, and one of the prothonotaries 


having refigned his office ; 


In Eaſter term, 9 Geo. 3. the then three prothonotaries of 
the court, Milliam Mainwaring, Eſq. Anthony Dickins, Eſq. and 
Jahn Floyer, Eſq. were aſſigned auditors, to take and declare 
the account between the plaintiff and defendant, who aſſigned 
the ninth, tenth and twelfth of June, in Trinity term, in the 
th year of Geo. 3. at the Serjeant's Room, near this court in 
ietninſter-ball, to take the account between the plaintiff and 
detendant, | 


At which 12th day of Tune, the defendant Saunders comes Plea before 
before the auditors ; and as to the goods and -merchandizes _— 
v-hereot he is adjudged to render account to the plaintiff, for 9 8 * 
the time in which he the defendant and Salomons were bailiffs 
of the plaintiff, he, the defendant, prays an allowance of all the 
profit and produce of the ſaid goods and merchandizes, and ſays, 
he ought to be diſcharged thereof ; becauſe he ſays, that before, 
and during part of the time in which he, and Salomons, had 
been bailiffs of the plaintiff, the defendant was governor of 
Fort Saint George, and that Sal;mons during all that time was a 
merchant, factor, a correſpondent of the plaintift, and well 
killed in the trade; and further fays, that according to the- 
uſage and cuſtom of the trade, and the rules and orders of the 
Eaſt India Company, till in force and obſerved by them, every 
perſon exporting coral beads to Fort Saint George, ought to make 
the returns in diamonds, and to conſign the coral beads to the 
governor of the Fort, and to any other perſon the exporter ſhall 
think fit; and that plaintiff exported 2311 pounds, 10 ounces, 


13 penny- 
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to the plea 


Hilary term, 
10 Geo. 3, 


13 pennyweight, and 18 grains of coral beads, and conſigned 
the ſame to defendant and Salomons, which were received b 
them both, and that on the 13th of October 1754, they ſold 
part thereof for 5385/. 45. and three farthings, and on the 13th 
anuary 175 , they fold the reſidue for 4175 J. 8 5s. 64. farthing, 
and that Salomons ſent an account thereof to the plaintiff, and 
that the defendant on the 14th January 1755, quitted the Ea/t 
Indies, and all his concerns there, and returned to England, 
where he hath ever ſince refided ; and that when he left the Eaſt 
Indies, he, with the conſent of the plaintiff, delivered over to Sa- 
lomons, the whole money and produce then received and all the 
ſecurities for the further produce to be received, for the ſaid coral 
beads, to make returns there:f in diamonds to the plaintiff; and 
this the defendant is ready to verify ; wherefore he prays allow- 
ance of all the profit and produce of the ſaid goods and mer- 
chandizes, and that he may be wholly diſcharged thereof. 


The plaintiff imparls until M:chaelmas term, 10 Geo. 3. and 
then demurs to the plea before the auditors, and the defendant 
joins in demurrer ; which was argued twice at the bar, viz. in 
Hilary term, 10 Geo. 3. by Serjeant Jephſon for the plaintiff, 
and Serjeant Leigh for the defendant ; and in this preſent Ea/ter 
term, by Serjeant Burland for the plaintiff, and Serjeant Gun 
for the defendant. | 


Serjeant Jepſon for the plaintiff ——The whole ſubſtance of 
this plea before the auditors 1s, that while the defendant Saun- 
ders was joint-bailiff with Salomons, and when he quitted Idi“, 
he, with the conſent of the plaintiff, delivered over to Salomons 
all the effects, and therefore prays an allowance thereof before 
the auditors ; this plea doth not materially differ from the third 

lea in bar to the action, wherein the defendant hath alledged, 
that when he ceaſed to be governor of Fort Saint George, and 
quitted Indra, he left in the hands of Salomons the whole money 
and produce of the goods and merchandizes to be by him re- 
turned in diamonds to the plaintiff; the only difference is, that 
in this plea before the auditors, it is alledged that the effects 
were delivered over by the defendant to Salomons, and left in his 
hands with the conſent of the plarntiff; which words are not ma- 
terial, for by making them joint-bailiffs, the plaintiff gave ſuch 
conſent originally. 


I cannot find any ſuch plea as hf in the books, which is an 
argument that the like was never pleaded; indeed, if the delive 
of the effects over had been by the command of the plaintiff, to a 
ſtranger, it would have been a good plea in diſcharge of the 
account before the auditors; but it is pleaded to- be with the 
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plaintiff's conſent, and not by his command; and if conſent be 
evidence of a commard, it ought to have been pleaded by com- 
mand, according to the operation of law. 


There are other objections, which appear to the court upon 
the face of this record : the declaration charges, that the deten- 
dant and Salomons were joint bailiffs of the plaintiff, from the 
firſt day of June 1754, until the firit day of May 1755. The 
defendant, by his fizit plea in bar, alledges that Salomons was 
the ſole bailiff of the plaintiff; and traverſes, that defendant and 
Salomons were his joint bailiffs; whereon iſſue is taken, and 
found for the plaintiff, that they were his joint bailiffs, to ren- 
der account to the plaintiff, as he hath in pleading alledged; 
that is, for the time they were his bailiffs, from the firit of 
June 1754, until the firit of May 1755; whereupon judgment 
is given and recorded, that the defendant Saunders account 
with the plaintiff of She time aforeſaid, in which he and Salomons 
were the bailiffs of the plaintiff. But the preſent plea before the 
auditors denies and contradicts the finding of the jury, and the 
judgment to account for e time aforeſaid; for the defendant 
thereby inſiſts, that on the 14th of January 1755, when he 
ccaſed to be governor of Fort Saint George, and quitted India, 
he quitted all his concerns there, and that he was diſcharged : 
the jury have alſo found, upon the laſt iſſue, that all concern of 
the defendant Saunders, in the care, truſt and management of 
the goods for the plaintiff, did not ceaſe when he quitted India, 
and ceaſed to be governor of Fort Saint George, therefore he is 
accountable to the plaintiff for the whole time in the declaration, 
according to the verdict of the jury and the judgment of the 
court ; and was not diſcharged on the 14th of January 1755, as 
he inſiſts in the preſent plea before the auditors, which is there- 
fore ill. | 


The time is material; for when the plaintiff charges the de- 
fendant as receiver from ſuch a time to ſuch a time, he muſt 
antwer hat time preciſely. Sir Tho. Raym. 57. This is in point, 
to thew this plea before auditors is bad; beſides, this matter 
thould have been pleaded in bar as to part of the time in the 
declaration, and that he was diſcharged as to the reſt of the time 
therein mentioned, by conſent of the plaintiff, when he left the 
Eaſi Inaies, 


WWilmet Chief JuſticeIt is a firſt principle, that if a matter 
can be pleaded in bar to an action of account, it cannot be 
pleaded before auditors ; might the defendant not have. pleaded 
in bar, that he was bailiff from the firſt of June 1754, until the 


14th of January 1755, part of the time in the declaration; and 
D d traverſed, 
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traverſed, that he was bailiff at any time after the 14th of Ja- 
nuary 1755? It is alledged and averred by the plaintiff, in the 
replication to the third plea in bar, hat the management of the 
conſignment was left and intruſted by the defendant Saunders, by 
agreement between them as co-fat#ors, without the direction, conſent, 
frivity or knowledge of the plaintiff ; this ſtrikes me as the very 
point of the caſe, and ought, I think, to have been anſwered in 
the rejoinder ; but inſtead of anſwering it, the defendant takes 
it by proteſtation, in this manner; vig. ** that the management 
of the ſaid conſignment was left and intruſted by the detendant 
to Salomons, in purſuance of the intent and meaning of the plain- 
„tiff, and of his conſignment aforeſaid, and according to the 
<< truſt by him for that purpoſe repoſed in the ſaid Salomons, and 
not by agreement between the defendant and Salomons as 
joint factors, as the plaintiff in his replication hath in that 
behalf above ſuppoſed and alledged.” Now this being, in my 
mind, the moſt material point in the caſe, it ſeems to me (but 
I give no opinion) that it cannot be taken by proteſtation. 


* 


Serjeant Fephſon The rejoinder proteſts againſt every fact 
alledged in the replication to the third plea; and if the court 
thinks the proteſtation mentioned by your lordſhip to be 
bad, there is an end of the matter, and it is not neceſſary for 
me to ſay any thing more. 


Serjeant Leigh for the defendant The defendant in his plea 
before the auditors, avers, that when he left the Eaſt Indies, he, 
2cith the conſent of the plaintiff, delivered over to Salomons the 
whole money and produce then received, and all the ſecurities, 
for the further produce to be received for the coral beads to 
make returns thereof in diamonds. 


The queſtion 1s, whether this be a good plea before the au- 
ditors; I contend that it is, and could not have been pleaded in 
bar, notwithſtanding there are ſome facts mentioned in it, the very 
{ame that are alledged in the third plea in bar; the defendant 
could not plead in bar, that he, by conſent of the plaintiff, de- 
| Jivered the effects over to Salomons, becauſe the defendant was 
certainly the plaintiff's bailiff, and muſt account to him; and it 
is therefore proper matter to be pleaded before the auditors. 
1 Rel. Abr. 121, 122, 126. Bro. Account, pl 31. If a man 
was once accountable to the plaintiff, and he delivers over to 
another by order of the plaintiff, it is no plea in bar to the ac- 
count, but it is a good plea in diſcharge of the account before 
auditors. Bro. Account, 4.3. See Styl. 430. As to delivery over 
by conſent, the opinion of Rol, Chief Juſtice, that it is a good 
plea betore the auditors, 

The 
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The defendant, by the preſent plea, admits he was the plain- 
tiff's bailiff, and ſo the verdi& and judgment ſay; if a delivery 
over to a ſtranger by conſent be a good plea before the auditors, 
ſurely the like delivery by coſent to a co- factor, is a good plea 
before them; it is a fair plea, the plaintiff may take iſſue upon 
it, and if we cannot prove it, he muſt ſucceed, 


It is objected, that it is found by the jury, that the defendant 
was bailiff from the firſt of June 1754, until May 1755; where- 
as he now pleads, that he was only bailiff till the 14th of Jazu- 
ary 1755: I anſwer, that this goes upon the idea that the de- 
fendant was bailiff for the whole time in the declaration ; an1 
ſuppoſing it true, as it certainly 1s, the jury having found it true, 
yet by this plea the defendant accounts, or diſcharges himſelf of 
the account, for the whole time; by delivering over the effects 
to his co-factor, by the expreſs conſent of the plaintiff. 


It is objected, the defendant ought to have pleaded in bar as 
to part of the time, and that he was diſcharged as to the reſt of 
the time, when he left the Eaſt Indies; I admit this to be fo, if 


the defendant was now pleading in bar, but this plea is before 
auditors, 


Tephſon Serjeant, in reply—If the defendant receives money 
of the plaintiff to deliver over to a third perſon, it is a good 
plea in bar to the action, to alledge, that he did deliver it over 
accordingly, for he never was receiver as bailiff; ſo in the pre- 
ſent caſe, if the defendant did receive the goods to be delivered 
over to Salomons, by the plaintiff's order, conſent or command, 
the defendant ought to have pleaded that matter in bar. 


Clive juſtice Have you any caſe, brother Jepbſon, as to a 
co- factor? . | 


Jephſon Serjeant—Every bailift, in point of law, is anſwerable 
for his co-bailiff; and my brother Leigh admits, that the deten- 
dant Saunders was bailiff, after January 1755, until May 175 <, 
and ſo he ought to account for the whole time he was bailiff. 
The defendant's plea before the auditors is, that he ought to 
have an allowance for all the produce of the effects whatſoever, 
but if he is ſtill our factor and bailiff, he ought to account to the 
plaintiff for himſelf and the other bailiff Salomos, allo. 


Wilmot Chief Juſtice—But I pray you, brother, is not a re- 
leaſe a plea in bar to the action? and does it not admit that the 
defendant was once accountable ? 

I 


Fephſon 
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vo 2 Serjeant - Ey the releaſe, the plaintiff releaſes the 


dere! dant from all AT why then ſhould he have judgment 


Where one is charged in account, as bailiff for a certain une, 
the time laid in the count is material; and the right way of 
pleacing it, is, to alledge “ for a long time; at is to ſay, trom 
{uch a time until ſuch a time; and it 1s material, although it is 
under a videlicet. Raſt. Entr. 


The defendant in an account need not plead at all to the action, 
but may come into court and ſay to the judges here, © I am 
„willing to account with the plaintiff, and pray that auditors 
% may be athgned to take and declare the account between me 
and the plainti if. 


In the preſent caſe (as I ſaid before) the defendant ought to 
have pleaded in bar, that he, from June 1, 1754, until 14th 
Tarucry 175 C, was bailiff, and ready to account during Hat time, 
and to have averred, that after that time he was not bailiff. 


Li jnot Chief Juſtice. ——Let this cauſe ſtand over for further 
argument. I would have this proteſtation in the rejoinder to 
the replication to the third plea, [which I have before obſerve 4 
upon] well conſidered upon the next argument; for, as at pre- 
{ent adviſed, I think it is a bad one, even if it had met the 
replication in the very words thereof, which it doth not ; it 


flides over a fact, which to me, ſeems very material; however; 


I give no opinion, but have ſome doubt, 


If it had been pleaded in bar, that the plaintiff did conſent 
that one factor ſhould have the care and management of the 
whole, at, and from ſuch a time, and from that time the other 
factor ſhould be diſcharged, I think it would have been a good 

lea in har to the action, for the factor ſo diſcharged, by conſent 
of the plaintiff; and am clear, if it could be pleaded in bar, it 
cannot be pleaded before auditors. 


We muſt take the whole record into conſideration; and al— 
though there was no evidence of any conſent given at the trial, I 
will not let Vat affect my mind. 


As to the time laid in the declaration, from the iſt of June 
1754, until the iſt of May 1755, the defendant Saunders has 
pleade.l, that he and Salomons were not joint bailiffs, but ceaſed 
to be joint bailiffs on the 14th of January 1755. The finding 
of the jury on the firſt iſſue is, that they were joint bailiffs 
during all the time laid in the declaration; this ſeems to me to 
2 e 
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deter mine the queſtion. On the laſt iſſue the jury have found 
that all concern of the defendant did not drop, ceaſe, nor was 
at an end when he was no longer governor, and quitted the Fat 
Indies: the preſent plea before the auditors directly contra- 
dicts the finding of the jury; for the jury in effect find there was 
no cenſent of the plaintiff for defendant to deliver over the 
effects to Salomons; the defendant ought to have given evidence 
of ſuch conſent (if it might have been given) at the trial, 
but no evidence of any ſuch conſent was given. 


Clive Juſtice—There is a difference between a bailiff and a 


receiver; when the action of account is againſt a bailiff, who has 
profit, he is accountable for the time, which he muſt anſwer ; 
he may ſubmit'to account for part of the time, and plead as to the 
reſt of the time that he was not bailiff. If we ſuffer the pre- 
ſent plea before the auditors to ſtand, and iſſue be taken thereon, 
and it ſhould be found contrary to the former verdict, it would 
be attainting the firſt jury. 


Bathurſt Juſtice—Spoke to the like effect of what Cve Juſtice 
ſaid. 


Gould Juſtice — My Lord Chief Juſtice has pointed out the 
doubts and difficulties to be ſpoken to, on the next argument, ſo 
I ſhall ay nothing at preſent. 


Serjeant Burland for the Plaintiff: 


2. If it is a plea, it ought to have been pleaded in bar to 
the action. 


3. It contradicts the verdict of the jury. 


4. The defendant is concluded, upon the face of the re- 
cord; 


1. This is no plea at all, becauſe it alledges that matter which 
is implied in the very nature of the tranſaction, and conſignment 
of the effects to the defendant and Salomons; for every appoint- 
ment of, or conſignment to joint bailiffs, imports a con/eur that 
one of them may deliver over to the other, and that either of 
them may take into his poſſeſſion the whole, but both of them 
are (notwithſtanding) anſwerable in account. 


E e Therefore, 


Second Argu- 
ment, Eaſter 


1. The matter pleaded before the auditors is no plea. ras "OD: 
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Therefore, if iſſue were to be taken upon the delivery over b 
conſent, it would be immaterial; being no matter of fact to be tried 
by a jury, but a matter ariſing by implication of law : and indeed 
| no evidence would have been neceſſary to prove ſuch conſent on 
| the part of the defendant ; nor could the plaintiff have denied 


it; becauſe, by making them joint bailiffs he gave ſuch con/ent 
originally. 


Nothing therefore is to be concluded from this plea, unleſs it 
is meant to be pleaded by way of diſcharge ; now that which is 


implied in the contract itlelf, can never be pleaded in diſcharge 
of that contract. | 


Ihe defendant and another perſon are intruſted with goods to 
merchandize, a confidence is placed in 49th, they accept the 
truſt jointly, and jointly connde in one another ; they are an- 
ſwerable one for the other; the receipt of che is the receipt of 
the oer, each of them has an authority to intermeddle with 
the whole : how then can the delivery over by the defendant 
Saunders to Salomons, though with the exprels conſent of the 
plaintiff, the conſignor (which cent being no more than the 
law implies, operates nothing) diſcharge the defendant Saunders 
from being liable to account? who has undertaken to account, as 
well for his companion's acts and receipts as his own. 


Beſides, if there be #09 joint bailiffs, one cannot be diſcharged 
without the other, for a diſcharge of one is a diſcharge of both; 
ſo is Bro. Charge, pl. 49. and a releaſe to one joint-obligor may 
be pleaded by the other. Co. Lit. 232. a. Therefore, if the de- 
fendant Saunders was diſcharged at the time when he left the EA 
Indies, Salomens muſt then be allo diſcharged; and it would be a 
new and extraordinary mode of diſcharge, if the very receipt 
of the whole effects by Sa omons, from the defendant Saunders, 


was to operate as an exemption to both, from all obligation to 
account tor them. 


This differs widely from a payment or delivery to the plain- 
tiff himſelf, or to a ſtranger by his command, which is a good 
plea in diſcharge before the auditors ; becauſe rat is in reality 
accounting with the plaintiff himſelf ; but where one joint bai- 
liff pays or delivers over to his companion, for whoſe re- 

eipts he was always anſwerable, it is no accounting with the 


Principal, and therefore, of courſe, that one joint bailiff remains 
equally accountable as he was before. 


2. But if this conſent operate at all, and be any plea, it ought 
to have been pleaded in bar to the action, it amounts to p/ene 


computavit; 
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computavit ; for the defendant by inſiſting that he delivered 
over all the goods, merchandizes, produce, Sc. to Salomons 
with the conſent of the plaintiff, at ſuch a day he [defendant] 
inſiſts, that he was no longer accountable to the plaintiff, which 
is, in effect, ſaying, that he has accounted. 


Although a plea by a defendant in account, admitting him- 
ſelf once chargable, which goes in diſcharge, is to be pleaded 
before auditors, and not in bar to the action, yet t is only 


where he is charged as receiver to account; but where he is 


charged as bailiff for time, then, by a plea of this ſort, he doth 
not admit himſelf to have been ever chargeable for the re/idue of 
he time, after the delivery over, and therefore is a plea in bar, 
as to ſo much of the time; if therefore he had pleaded it in 
bar, and it had been found for him, he could not have been 
found bailiff to account for any part of the time after; and 
where one omits to plead in bar, a matter which goes in bar 
of the account, he ſhall not afterwards plead it before the 
uditors. 1 Rol. Abr. 126. 


3. This plea before the auditors contradicts the verdict of the 
jury. Suppoſe a delivery over by the defendant Saunders to his 
co-bailiff Salomons, with the conſent of Godfrey the plaintiff, 
might, in ſome caſes, be a good plea, in diſcharge of the account 
before the auditors, yet it cannot be ſo in any caſe where it 
is contradictory to the verdict, which hath been found upon the 
plea, that was pleaded in bar to the action. 


Now here, it directly attacks and impugns the finding of the 
jury, upon both the firſt and laſt iſſues : on the firſt, it is found 
that the defendant and Salomons were joint bailifts, from the 11t 
of June 1754, until the 1ſt of May 1755 (and here the time 


is material; for where the defendant in account is charged with 


having been Salli or receiver, from ſuch a tune until ſuch a 
ime, he muſt anſwer the time preciſely. Southcot verſus Rider. 
T. Raym. 57.) but now, the defendant Saunders, claims to be 
diſcharged from accounting, from the time he ceaſed to be go- 
vernor of Fort Saint George in the Eaſt Indies, which he al- 
ledges was in January 1755 ; ſo that although the jury have 
tound him to be baihf, and liable to account until May 1755, 
he now ſays, and inſiſts, he ought not to account for any longer 
or further time than until the 14th of January preceding. 


This plea before the auditors (if poſſible) is more directly con- 
trary to the finding of the jury on the laſt iſſue; for the defen- 
dant, in his rejoinder to the replication to the third plea in bar, 


aledges, that on delivering over of the goods to Salomons, &c. 
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all his [the defendant's] concern in the truſt ceaſed and was at 
an end; this is denied by the plaintiff in his ſur-rejoinder ; and 
the jury have found, that on ſuch delivering over to Salomons by 
the defendant Saunders, all his concern in the truſt did not ceaſe” 
nor was at an end: and now, in his plea before the auditors, he 
prays to be diſcharged from the time of ſo delivering over the 
goods. Why? becauſe [as he ſays] by delivering them over 
with the conſent of the plaintiff, all his (the deſendant's) con- 
cern did, at thut time, ceaſe and was at an end. The only dif- 
ference in the two pleas is, that by the plea in bar he inſiſts, 
that by the bare delivery over, all his concern in the truſt ceaſed; 
and by this plea in diſcharge before the auditors, he inſiſts, that 
by the delivery over with the conſent of the plaintiff, all his con- 
cern in the truſt ceaſed : but the jury have found, that his con- 
cern in the truſt did not then ceaſe ; ſo that if an iſſue was to be 
joined upon his conſent, either the ſame, or a contradictory ver- 
dict, muſt be the conſequence; i. e. the jury mult find, that his 
concern in the truſt did or did not ceaſe, on the delivery over of 
the goods to Salomons but ſuch an iſſue, which will endanger a 
contrary verdict if found one way, and will be nugatory (by 


being the ſame) if found the other way, will not be endured by 
the court. 


R 
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If the plaintiff's conſent was material in the delivery over, and 
upon ſuch conſent the defendant is intitled to be diſcharged from 
accounting; it, wou!d have been proper evidence to have been 
given upon the trial of the former iſſue, and if ſuch conſent 
had been proved, it would have proved the iſſue for him; i. e. 
that the defendant's concern in the truſt ceaſed upon the delivery 
over; but the verdi& having found it did not then ceaſe, it hath 
found there was no ſuch conſent. 
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This is like the caſe of Hughes verſus Drinkwater, Hutt. 133. 
which was an action of account by Hughes againſt Drinkwater, 
for receipt of 18 J. by the hands of one William Appowell, to the 
uſe of the plaintiff; the defendant pleaded, ne ungues recei vor per 
manus, &c. and found for the plaintiff: and the defendant be- 
fore the auditors pleaded, that he, by the appointment of William 

- Appowell, had paid it to one John Marſh, for the debt of the 
plaintiff; and, upon demurrer, adjudged a bad plea, and againſt 
his former iſſue. 
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So in the caſe of Treſham verſus Ford, Cro. Eliz. 830. ac- 
count, ſuppoſing him receiver of 120/. of his money, by the 
hands of Vavaſor, to render account; the defendant pleaded, e 
wigques ſon receivor, &c. and the jury find, that he was receiver 
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of ſuch a ſum. The defendant, before the auditors, pleaded, 
that he was poſſeſſed of divers obligations, wherein Francis Tre- 
ſham, ſon and heir of the plaintiff, was obliged unto him in 
400 /. and that the ſaid Yavaſor paid unto him this 120 J. in 
ſatis faction of thoſe bonds; and'thereupon he delivered unto him 
the ſaid bonds to the uſe of the plaintiff, which he accepted: 
and thereupon the plaintiff demurred, and it was held by the 
whole court to be no plea ; for it is contrary to the verdict which 
found him to be receiver to render account: .and the plea 
amounts to No more, but that he was not receiver to account. 


Here the defendant Sanders pleads in bar, xot his bailif, but 
is found to be ſo for the time mentioned in the declaration ; 
and now would plead, that at a certain period, within that time, 
he delivered over with the plaintiff 's aſſent. If ſo, and this plea 
could avail him at all, then, after ſuch delivery over, he was no 
longer his bailiff; which is contrary to the verdict, which has 
found he was bailiff for the whole time laid and mentioned in 


the declaration. | | 


In Lutw. 58. the plea before auditors contradicted his own 
admiſſion in point of quantity of wheat; here it contradicts the 
finding of the jury in point of time. 


4. The defendant is concluded: for an iſſue was tendered to 
the defendant, upon this very matter of conſent, by the plaintiff 
in his replication ; which was neglected to be taken by the de- 
fendant, and therefore he is now concluded, notwithſtanding 


the proteſtation taken in his rejoinder. 


1. For that the proteſtation is not againſt the plaintiff's averment, 
in his replication, which averment is, that the management of the 
conſignment was left by the defendant to Salomons, without the 
conſent of the plaintiff; but the proteſtation is, that the manage- 
ment of the conſignment was % left by the defendant to Salo- 
m9ns, in purſuance of the intent and meaning of the plaintiff, 
and of his ſaid confignment, and not by agreement between the 
detendant and Salomons. 


Now this is juſt what I ſaid at firſt, [namely] that by the 
very nature of the conſignment, the plaintiff conſents; to either 
one or the other of them tranſacting the whole buſineſs; but 
doth not exempt either the one or the other of tbem from ren- 
dering an account thereof. | 


2dly, But if che proteſtation did meet and extend againſt the 


FF conſignment 


plaintiff's allegation and averment, that the management of the 
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conſignment was left by the defendant to Salomons, without be 
conſent of the plaintiff; yet it would not avail the defendant; to 
ſave him from being concluded, by [his] not taking iſſue upon that 


takes it from being concluded by a matter alledged on the other 

ſide, an which matter the party proteſiing could not take iſſue -- but 
ſuch matters as are effectual, either in the defendant's bar, er 
in the plaintiff's replication, and which, if relied on, would put 
an end to the ſuit, ought not to be taken by proteſtation. Plooid, 
676. 6. Finch 359, 360. And there the caſe was, an action 
of detinue by one as executor; the defendant, proteſtando that 
the plaintiff was not conſtituted executor, pleads in bar, that ad- 
miniſtration of the effects of the deceaſed was committed to an- 

other perſon, who ſold the goods (for which the action was 
brought) to the defendant ; et hoc paratus eft verjficare unde petit 
Jjudicium ſi querens actionem ſuam prædictam verſus eum habere de- 
beat, Cc. here it was ſaid by Valſbe Serjeant | and aſſented to 
by the court] © that the matter taken by the proteſtation, vi. 
the making of the plaintiff executor, might have been denied 
by the plea, and an iſſue joined upon it; for t zs the ground of 
„ the ſuit, and intirely deſtroys the plaintiff 's action; and juch mat 
ter which is the ect of the ſuit of the party cannot be taken by 
% proteſtation. N 5155 
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So in the preſent caſe, if the plaintiff's conſent to the delivery 
by the defendant to Salomons was material at all, the iflue ten- 
dered in the replication might have been taken by the defen- 
dant, and if found for him, would have deſtroyed the plaintiff's t 
action: but the defendant avoids taking iſſue upon 258, or any, | 
other part of the replication; and taking 7457s by proteſtation, REY a 
(not verbatim, but ſeemingly) rejoins that upon the delivery . WR 2 
over.of the effects to Salomons, [without ſaying with or without 7 
plaintiff's conſent] all his concern in the truſt ceaſed and was at 
an end. So that this proteſtation is againſt the very ground. and 
gift of the replication, which ought not to be, and cannot avail 
the party proteſting. LT 1 

An Wh | 1 

Another reaſon why the defendant cannot have any advantage 
from his proteſtation, is, becauſe the iſſue is found againſt him; 
for then it avails not the party taking it, but only prevents a 
concluſion where the iſſue is found for him, unleſs it be a mat- 
ter which cannot be pleaded, or on which iſſue cannot be joined. 
Plowd. 276. 6. Co. Lit. 124. 6. Finch 359. As an action 
by a villain againſt his lord, and the lord makes profeſtation hat- 
he is his villain ; and pleads his other matter in. bar, And-:if they. 
be at iſſue, and the ine be found for the lord, then the villain 
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ic 4 villain, as he was before; but if the iſſue be found for the 
' : villain; then the villain is free; becauſe that the lord took not 
at Lr for las plea, that the villain was his villain, but 
took tHis y proteſtation. | The lord might have pleaded that he 
wits his villain, and iſſue might have been joined thereon. Lil. 
eck. 193. Co. Lit. 126. a. But where the matter cannot be 
pleaded, or iſſue taken upon it, it ſhall be ſaved by him pro- 
teſting, though the iſſue be found againſt him. As, if an in- 
fant bring an action againſt his guardian, and appear by attor- 
ney, (which none but of full age ſhould do) there, if the guar- 
dian takes the nanage by proteſtation, it ſhall fave him from 
all miſchief, becauſe he cannot plead it. Finch 359. So where 
one enters into warranty, and taketh by proteſtation the value of 
the land, this ſhall fave him from being concluded as to the va- 
lue, although the plea be found againſt him Co. Lit. 126. a. 
But if a man makes proteſtation of a hing that is material, if 
the plea be found againſt him, he ſhall be concluded of all that 


is material in the record. 


Now in this caſe, not only the defendant himſelf inſiſts, that 
the matter of the conſent is material, but certainly an * iſſue . 
might have been taken upon it; and therefore, the iſſue he panes > 
tendered in his rejoinder being found againſt him, his proteſta- by the re. 


tion doth not ſave him, but he is concluded from all advantage Porter. | 
of ſuch conſent now. 


Another objection to this plea is, that it means to diſcharge 
the Jefenuant, and yet is accompanied with a prayer of an al- 
lowance, which feems abſurd ; for if there be any claim for 
an allowance, it muſt be made by the auditors upon taking the 
account; but if he is diſcharged from accounting, no allowance 
can be made. | 


Serjeant Glynn for the defendant. 


1. It is objected, that this plea before the auditors is no 
piea, becauſe the conſent is nothing more than what. the law 
vill preſume; the plaintiff originally gave his conſent by 
making the defendant and Sa/omens joint bailiffs ; but this plea 
goes further, and infiſts, that by expreſs conſent of the plaintiff, 
dhe defendant Saunders was diſcharged from accounting, the 
moment he delivered over the' whole effects to Salomons, fo is 
untitled to an allowance before the auditors : the conſent in tge 
original contract or conſignment to the joint factors, means, 
that they ſhould tranfact the affair as they pleaſed between th em- 
(elves; but' this ſubſequent conſent, given by the plaintiff to the 
| IF detendant 
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defendant Saunders, to deliver the effects over to Salomons, is in 
the nature of payment or accounting to the plaintiff. 


* —— 


2. It is objected, that if this is any plea it is a plea which 
ought to have been pleaded in bar to the action: but I ſubmit 
it to the court, that it is not a plea in bar; the common pleas 


in bar are, I never was bailiſt, a releaſe, or plene computavit”; 


but this is neither of thoſe pleas : it appears that Saunders the 
defendant, was once accountable, ſo he could not plead in bar 
this matter ; but he now accounts to the plaintiff, by delivery 
over of the effects, with his expreſs aſſent to Salomons, and 
the defendant has a legal right to have a judicial account ſettled 
before the auditors; both the plaintiff and defendant are actors in 
account, and the defendant may have a ballance due to him; it 


is therefore a proper plea before the auditors, becauſe the defen- 
dant is, by law, to render an account. | 


3. It is objected, that this plea is contrary to the verdict of 
the jury ; but I ſubmit it to the court, that the time men- 
tioned in the declaration is not material, it being laid under a 
videlicet ; the matters in iſſue before the jury were to try, whe- 
ther the defendant was or was not liable to account with the 
plaintiff, and it is determined that he was liable to account, and 
judgment has been given accordingly guod computet, and now 
he offers to account before the auditors, and prays an allowance 
for the money and effects he has delivered over to Salomons, by 
the expreſs order and conſent of the plaintiff. I cannot find any 
determination in the books deciſive, touching this matter; but 
the opinions on this ſubject are many, and variant; there are 
many caſes notes and hints, in the books which claſh with one 
another. If a factor is robbed, it is a diſcharge before auditors. 
Where one delivers a thing to another to account for the ſame, 
and afterwards by the order and conſent of the plaintiff, he de- 
livers it over to another, it is pleadable in diſcharge before the 
auditors ; and a ſpecial bailee for a particular purpoſe may plead 
in bar, that he never was bailiff. The conſent of the plaintiff 
given to the defendant, to deliver over the effects to Salomons, 
within the time mentioned in the declaration, is the great point, 
and we have, in this plea before the auditors, tendered an iſſue 


thereupon ; but the plaintiff hath demurred. 


4. As to the proteſtation, it 1s objected, that if an iſſue had 
been taken upon the averment in. the replication, it would have 
ended the matter ; but I ſubmit it to the court, it doth not con- 
tain matter ſufficient to have ended the cauſe, ET: 
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Burland Serjeant 
would be a nugatory iſſue, if it went no further than the ori- 
ginal contract or conſignment. After ſome days conſideration, 
the judgment of the court was given, to the following effect. 


Lord Chief Juſtice Milmot 


After having fully ſtated the declaration and pleadings, the 
verdict and judgment quod computer ; the aſſignment of auditors 
and the plea before them, to which the plaintiff hath now de- 
murred, the chief juſtice proceeded as followeth. 


The general queſtion is, whether this is a good plea in diſ- 
charge before auditors ? from whence I ſhall deduce three 
queſtions. | 


1. Whether abſtracted from the proceedings, with reſpect ts 
the laſt iſſue, and the verdi thereon ; this plea before the 
auditors would be good after the verdict on the firſt ifſue ? 


2. Suppoſe it would be good when ſo abſtractedly conſidered, 
whether the facts now pleaded, have not been tried on the 
third plea in bar? 


3. Whether they do not ſtand admitted on this record? 


It was faid by my brother Glynn, that there are many caſes, 
notes and hints in the books, which claſh with, and con- 
tradict one another, which is certainly true; and the more we 
look into the books, the more difficult it ſeems to reconcile 
them ; but out of this chaos ſome material lights may be ſtruck 
out, to guide us in this caſe; and although we cannot reconcile 


them all, yet we will draw ſome rules out of the whole, which I 
will mention. 


1. The firſt rule is, that whatever matter can be pleaded in 
bar to the action, muſt be / pleaded ; and that whatever matter 
which may be pleaded in bar, cannot afterwards be pleaded be- 
fore the auditors, the reafon is plain, given in Sh. 411. and in 
a MS. note of Rolle, which I have, it muſt be ſo pleaded, 79 

void trouble and charge to the parties. 


2. Rule. Except in caſe of a releaſe, or plene computavit ; if 
the party is once chargeable and accountable, he cannot plead 
in bar, but muſt plead before auditors ; theſe exceptions arc, 
becauſe a releafe, and having fully accounted, are total ex- 
tinctions of the right of action; which the court is to judge 
| G 8 of, 


My brother Glyzn admits that the conſent 
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of, and even in thoſe two caſes, they muſt be pleaded ſpecially, 
and cannot be given in evidence on ne unques receivor. Brow nl. 


24, 25. 


3d Rule. Nothing can be pleaded before auditors, contrary 
to what has been pleaded before, and which has been found by 
verdict ; becauſe it would introduce either contrary verdicts, or 
two verdicts of the ſame, which is abſurd. All the caſes where 
the pleas have been rejected before auditors, were, becauſe they 
might have been pleaded in bar; you ſhall not /ze by and 
plead before auditors what you might have, before, pleaded 
in bar, | 


(, 
If a defendant has paid over as a truſtee, he has executed a 


'F = truſt, and then it is a bar to the action, he never was 
accountable, ' 


This being ſo, if the fact in this caſe had been relevant and 
| material, (which we think it is not) it would have been a good 
; plea in bar; becauſe it could not be given in evidence on the 

general iſſue of ne unques bailiſ, for it would contradict that iſſue, 
and be inconſiſtent with it. | | 


4 
Fi : 


We are of opinion the plea 1s bad, and that the reaſons given 
by my brothers Jephſon and Burland have received no anſwer. 


| The plea is, that the defendant delivered over the effects to 
Salomons with the conſent of the plaintiff ; the conſent is nothing, 

unleſs the plaintiff had diſcharged him of the account; if the 

plaintiff had conſented and agreed that the defendant ſhould be 

no langer chargeable, it would have been material; but the con- 

ſent is nothing more than is implied in the conſignment ; for 

every conſignment to two factors jointly, imports a conſent by 

the confignor for them to truſt one another, but both are an- 

ſwerable and accountable for the whole ; they have a right, by 

41E9. 3. 3. the contract, to deliver over to one another. Joint factors are 
co-obligors, and are anſwerable for one another, for the whole; 

and if none were anſwerable but the factor who imbezzled the 

effects, it would be juſt the ſame as if Fat one was only intruſt- 

ed: perhaps the conſignor has a better ſecyrity by conſigning 

his goods to joint factors, which ſecurity ought not to be leſſened 

or impaired without the moſt clear intention of the conſignor ; 

it is to guard againſt the chance of a ſingle perſon being factor, 

therefore the conſent is nothing more than the conſignment im- 

plies, and the whole record admits; they acted as they thought 

proper themſelyes ; and it would be very abſurd to infer that one 
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of them was diſcharged from the truſt, by their acting together 
in the common mode of joint factors, and according to the na- 
ture of the tranſaction which creates the truſt. 


My brother Leigh, to ſhew that the conſent was material, cited 
Kirk verſus Lucas, Sty. 430. where it is ſaid by Rolle Chiet Juſtice, 
that payment by conſent is a good plea before auditors; that is 
only a dictum, and the judgment was, that it was not a good plea ; 
and when the caſe is conſidered, it has nothing to do with con- 


ſent, or the dictum: the defendant received money of the plain- 


tiſt to deliver over, and accordingly he had delivered it over; 
but pleaded ne ungques receptor, and there was a verdict for the 
plai::!'f, and judgment guod computet againſt the defendant ; 
wher-upon auditors being aſſigned, he pleads before them, in 
diſehi.rze of the account, that he received the money of the 
plaintiff to deliver over, and that accordingly he had delivered it 
over; and the queſtion was, whether this plea before the auditors 
was a good plea in diſcharge of the account? and it was over- 
ruled, and held ill, becauſe it was a plea proper to have been 
pleaded in bar; ſo the di#um doth not apply to that caſe; but in 
the caſe at bar, there could be no conſent by the plaintiff Godfrey 
after the original conſignment, the time would not admit of it; 
but we lay this fact out of the caſe, 


2. We will confider the proceedings on the third plea, taking 
it to be a good plea in bar, that the plaintiff conſented for the 
defendant to deliver over the effects to Salomons; and be this 
ever ſo material, can it be pleaded after the verdict, or as it 


ſtands on this record? If we ſhould allow this plea, we ſhould 


admit a matter to be pleaded again, which hath already been liti- 
gated and tried, and which would contradict the verdict of the 
jury, and what appears on record, 


The merits of the queſtion have been tried upon the defen- 
dant's plea, which is, that the governor of Fort Saint George 
muſt be a conſignee; he ſays, when I was governor there, this 
truſt attached in me as governor; ſo when I ceaſed to be gover- 
nor, there was an end of this truſt, and I was no longer ac- 
countable: theſe are the defendant's merits. What ſays the 
plaintiff to this ?—He replies, that the management of the 
conſignment was left and intruſted by the defendant Saunders to 
Salomons, without the direction, conſent, privity or knowledge 
of the plaintiff.—Then the defendant rejoins, that upon his 
leaving the Eaſt Indies, and ceaſing to be governor of the Fort, 
all his concern in the truſt or management of the goods, Sc. 
ceated and was at an end. — The plaintiff ſur-rejoins, and takes 
iſſue upon that fact, which is found againſt the defendant.—If 

I | the 
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the defendant had given this matter in evidence upon that iſſue, 
viz. that the plaintiff had actι⁰α,ůy dif; harged him from the truſt 
when he ceaſed to be governor, this evidence muſt have been 
reccived, and the verdict muſt have been againſt the plaintiff; 
but no ſuch evidence was offered at the trial, but the defendant's 
counſel relied upon the nature of the conſignment ; fo that if we 
were to allow the preſent plea before the auditors, and iſſue 
ſhould be taken upon it, the conſequence would be, that there 
mult either be two verdicts the ſame way, which would be nu— 
gatory; or contradictory verdicts, which would intangle the 


court, inſomuch that they could not know how to give 
judgment. 


2. Upon this record it appears, and ſtands admitted by the 
defendant, that the care of the conſignment was left and intruſted 
by him to Salomons, without the direction, conſent, privity or 
knowledge of the plaintiff; 7hrs the plaintiff expreſly alledges, 
which meets the defence of the defendant in his third plea, and 
frights and ſtartles him when he comes to rejoin, and make his 
proteſtundo; which is artfully done, but does not reach the con- 


ſent, privity, knowledge or direction of the plaintiff ; thoſe words 


(I fay) frighten him: but ſuppoſe the protęſtando had met, in- 
cluded and reached the very words pleaded by the plaintiff in 
reply; then there are two rules which exclude the ſaving effects 
of a proteſtation : I/, That which is material, iſſuable, and ma 
be pleaded, cannot be taken by proteſtation. Plowed. 276. DoF. 
Placit. 296. The ground and effect of the ſuit cannot be taken 
by proteſtation. Iid.— The defendant is now concluded from 
ſaying, that the conſent, &c. of the plaintiff is not material and 
iſſuable; for in this plea before the auditors he relies upon it, 
that with the conſent of the plaintiff he delivered the effects over 
to Salomons; and in his rejoinder he proteſts, that the manage- 
ment of the conſignment was left by him to Salomons, in pur- 
ſuance of the intent and meaning of the plaintiff and his con- 
ſignment, and not by agreement between the defendant and 
Salomons; but doth not deny, in his rejoinder, that the care of 
the conſignment was left and intruſted by him to Salomons, 
without the conſent of the plaintiff, which he might have denied; 
and therefore that averment ſtanding upon the record, not an- 
ſwered or denied by the defendant, be has in effect admitted the 
ſame to be true, and is therefore now concluded thereby. 24h), 
A proteſtation will not avail the party taking it, where the iſſue 
is found againſt him; (except in a few ſpecial caſes men- 
tioned in Co. Lit. 126.) here the iſſue is found againſt the 
defendant. We are all of opinion, that this plea before the 
auditors 1s bad. | 


I will 
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will now ſay a few words of what we at firſt thought was 
a hardſhip upon the defendant ; who, as governor, was, by the 
uſage, rules and orders of the Eaft India Company, obliged to 
accept of theſe conſignments; but we have now changed our 
opinion upon this head. Becauſe, if a man accepts a con- 
ſignment, he is ſuppoled to know the conſequences ; and ſup- 
poling the accepting the government obliges him to accept the 
conſignments, yet he is not obliged to accept the government, 
and he knows the conſequences of ſo accepting thereof: beſides 
here are great emoluments accruing to him by theſe conſignments, 
51. per cent. conſulage, and other fees and profits. When a 
man accepts a truſt, he muſt go through with it. When he 
left India, he ought to have taken care of it. He might have 
checked his co- factor Salomons, by putting the ſucceeding go- 
vernor in his (the defendant's) ſtead ; but if he choſe to repoſe 
the whole truſt and confidence in his co-bailiff, he muſt be an- 
ſwerable for him; and here he received the profits of the 
conſignment. . | 


So the demurrer muſt be allowed, and the plea be over-ruled, 
and judgment muſt be entered for the plaintiff. 


We have ſome doubt how the judgment muſt be entered, and 


about the damages. [See theſe caſes cited by the chief juſtice, . 


to be looked into, in order to enter the judgment rightly, but 
he gave no particular directions how it was to be entered. 
1 Leon. 302. 2 Leon. 150, 192. 1 Brownl.' 25. Cro. Ez. 
84. 800. Winch, 5. Alleyn 88. Lutw 58. After citing theſe 
caſes, the chief juſtice ſaid that 


This plea in truth is as much as to ſay, I will not account 


with you; and therefore is equal to making default, or ſaying 
nothing, xi dicit. It ſeems to us, the judgment ſhould be for 
the value laid in the declaration; but you will conſider of this, 
becauſe the plaintiff is very old, and if he dies, it is ſaid in 
tome of the books, the whole is at an end, and you mult be- 
gin again; but whether this be ſo, we do not determine, but 
it is proper to be expeditious ; for this cauſe has been depend- 
ing fourteen years (though there has been no delay in this court) 


and it is high time it ſhould be ended. 
I am glad to ſee this action of account is revived in this 
court. 7 e OI 


Judgment for the plaintiff, per totam curiam, which was not 


entered until the next Trinity term, as appears by the record. 
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the defendant had given this matter in evidence upon that iſſue, 
vis. that the plaintiff had actually diſcharged him from the truſt 
when he ceaſed to be governor, this evidence muſt have been 
received, and the verdict muſt have been againſt the plaintiff; 
but no ſuch evidence was offered at the trial, but the defendant's 
counſel relied upon the nature of the conſignment ; fo that if we 
were to allow the preſent plea before the auditors, and iſſue 
ſhould be taken upon it, the conſequence would be, that there 
mult either be two verdicts the ſame way, which would be nu— 
gatory; or contradictory verdicts, which would intangle the 


court, inſomuch that they could not know how to give 
judgment. 


2. Upon this record it appears, and ſtands admitted by the 
defendant, that the care of the conſignment was left and intruſted 
by him to Salomons, without the direction, conſent, privity or 
Anowledge of the plaintiff; 7h:s the plaintiff expreſly alledges, 
which meets the defence of the defendant in his third plea, and 
frights and ſtartles him when he comes to rejoin, and make his 
proteſtundo; which is artfully done, but does not reach the con- 


ſent, privity, knowledge or direction of the plaintiff ; thoſe words 


(I fay) frighten him: but ſuppoſe the protęſtando had met, in- 
cluded and reached the very words pleaded by the plaintiff in 
reply; then there are two rules which exclude the ſaving effects 
of a proteſtation : 1/ff, That which is material, iſſuable, and ma 
be pleaded, cannot be taken by proteſtation. Plowd. 276. Dod. 
Placit. 296. The ground and effect of the ſuit cannot be taken 
by proteſtation. J1bid.—The defendant is now concluded from 
ſaying, that the conſent, &c. of the plaintiff is not material and 
iſſuable; for in this plea before the auditors he relies upon it, 
that with the conſent of the plaintiff he delivered the effects over 
to Salomons; and in his rejoinder he proteſts, that the manage- 
ment of the conſignment was left by him to Salomons, in pur- 
ſuance of the intent and meaning of the plaintiff and his con- 
ſignment, and not by agreement between the defendant and 
Salomons; but doth not deny, in his rejoinder, that the care of 
the conſignment was left and intruſted by him to Salomons, 
without the coſent of the plaintiff, which he might have denied; 
and therefore that averment ſtanding upon the record, not an- 
ſwered or denied by the erer 5 has in effect admitted the 
ſame to be true, and is therefore now concluded thereby. 24h, 
A proteſtation will not avail the party taking it, where the iſſue 
is found againſt him; (except in a few ſpecial caſes men- 
tioned in Co. Lit. 126.) here the iſſue is found againſt the 
defendant.— We are all of opinion, that this plea before the 
auditors 1s bad. £ 1 be: 


I will 
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will now ſay a few words: of what we at firſt thonght was 


a hardſhip upon the defendant ; who, as governor, was, by the 
uſage, rules and orders of the Eaſt India Company, obliged to 


accept of theſe conſignments; but we have now changed our 
opinion upon this head. Becauſe, if a man accepts a con- 
ſignment, he is ſuppoſed to know the conſequences; and ſup- 
poſing the accepting the government obliges him to accept the 
conſignments, yet he is not obliged to accept the government, 
and he knows the conſequences of ſo accepting thereof: beſides 
here are great emoluments accruing to him by theſe conſignments, 
51. per cent. conſulage, and other fees and profits. When a 
man accepts a truſt, he muſt go through with it. When he 
left India, he ought to have taken care of it. He might have 
checked his co- factor Salomons, by putting the ſucceeding go- 
vernor in his (the defendant's) ſtead; but if he choſe to repoſe 
the whole truſt and confidence in his co-bailiff, he muſt be an- 
ſwerable for him; and here he received the profits of the 
conſignment. 6 | 


So the demurrer muſt be allowed, and the plea be over-ruled, 
and judgment muſt be entered for the plaintiff. . 


We have ſome doubt how the judgment muſt be entered, and 


about the damages. [See theſe caſes cited by the chief juſtice, . 


to be looked into, in order to enter the judgment rightly, but 
he gave no particular directions how it was to be entered. 
1 Leon. 302. 2 Leon. 150, 192. 1 Brownl. 25. Cro. Ez. 
84. 806. Winch, 5. Alleyn 88. Lutw 58. After citing theſe 
caſes, the chief juſtice ſaid that | 


This plea in truth is as much as to ſay, I will not account 


with you; and therefore is equal to making default, or ſaying 
nothing, ui dicit. It ſeems to us, the judgment ſhould be for 
the value laid in the declaration; but you will conſider of this, 
becauſe the plaintiff is very old, and if he dies, it is ſaid in 
tome of the books, the whole is at an end, and you mult be- 
gin again; but whether this be ſo, we do not determine, but 
it 1s proper to be expeditious ; for this cauſe has been depend- 
ing fourteen years (though there has been no delay in this court) 
and it 1s high time it ſhould be ended. 


I am glad to ſee this action of account is revived in this 
oourt. e res | 


Judgment for the plaintiff, per totam curiam, which was not 
entered until the next Trinity term, as appears by the record. 
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In the vacation after Eaſter term, 10 Geo. 3. Sir Joſeph 
Yates, Knight, an honeſt man, a moſt learned and righteous 
judge, was taken ill at church, on Whitſunday, Fune 3d 1770, 
and died on Thurſday following (ut audivi) about four o'clock in 
the afternoon, at his houſe in Joctey- fields, Bedford-row, to 
the great loſs of the public, and of this court in particular, 
wherein he ſat one term only. Hevu! NeqQueo QUIN FLEAM. 
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 Goodtitle verſus Tombs. C. B. 


One tenant in 


HE plaintiff Goodtitle, on the demiſe of his leſſor, 
ee who was tenant in common of the lands in queſtion, 
eue mt | with the now defendant Tombs, recovered judgment 
ejectment by and poſſeſſion in ejectment againſt a caſual ejector by 
Taha tor default, and afterwards brought this action of treſpaſs, for the 
the meſne recovery of damages ſuſtained, by being kept out of poſſeſſion by his 
profits lie. companion Tombs, from the time of the demiſe laid in the declaras 

tion in ejectment, until the time of the execution of the writ of 
poſſeſſion. Upon the general iſſue pleaded, there was a verdi& 
for the plaintiff, damages 15 J. and 40 5. coſts, ſubject to the 
opinion of the court, upon this queſtion, viz. Whether ofſe 
tenant in common can maintain this action againſt the other; 
to recover damages for the expulſion and meſne profits? 


924 


Odjecded for Serjeant Glynn for the plaintiff— It was objected at the trial 
thedefendant. Of this cauſe, that although a tenant in common may maintain 
an ejectment againſt his companion, upon an actual ouſter, yet 
he cannot have this action of treſpaſs againſt him to recover 
damages, and the meſne profits; and in ſupport of the objection 


was 
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was cited Lit. ſec. 322. and Cotes comment upon it; who fays, 
That albeit one tenant in common takes the whole profits, the 12 Mod. 565. 
other hath nog remedy by law againft him, for the taking of 


« the whole profits is no ejectment: but if he drive out of the 
land any of the cattle of the other tenant in common, or do 
« not ſuffer him to enter or occupy the land, this is an eject- 
« ment or expulſion whereupon he may have an #je&#iove ene 
« for the one moiety, and recover damages for the entry, but 
« not for the meſne profits”. 28 


I admit he could not recover the meſne profits in the very Anſwer. 


action of ejectment, for that is only brought to recover poſ- 
ſeſſion, and damages for the actual treſpaſs; this muſt be Lord 
C:he's meaning : the preſent action of treſpaſs with a continuando 
for the meſne profits, is conſequential upon the judgment in 
ejectment, whether againſt the caſual ejector by default, or againſt 


the other tenant in common himſelf after a verdict, makes no 


difference; the ground of this action is the keeping the plain- 
tiff (that is to ſay, his leſſor) out of poſſeſſion, and if he can- 
not recover in this action, he muſt be driven to ſeek remedy in 
a court of equity, which this court will prevent, if they can 
poſſibly do it by law; I rely upon the caſe in 2 Burro. 668. 
where the whole doctrine in this matter is well reported, that 
this action well lies, as well at the ſuit of the nominal plaintiff in 
ejectment, as of his leſſor. ö 


Burland King's Serjeant for the defendant,— The principal 


queſtion is, Whether one tenant in common can have treſpaſs 


againſt another, to recover the meſne profits? I admit this is 
to be conſidered as the action of the leflor of the nominal 
plaintiff, although brought in the name of the nominal plain- 
tiff, but inſiſt that one tenant in common cannot have treſpaſs 
quare clauſum fregit againſt the other, for their poſſeſſion is 
one and intire, the poſſeſſion of one is the poſſeſſion of both, 
ſo they cannot be trefpaſſers upon one another, for each of them 
may enter and occupy in common per my & per tout, the lands 
and tenements which they hold in common. Lit. feet 322. 
and Co. Com. and ſect. 323. Bro. Tenants in Common, pl. 14. 
Nota per touts les juſtices, that one tenant in common ſhall 
not have an action of treſpaſs againſt his companion. In Salt. 4. 
Hayww90d verſus Davies et al it was agreed, that in treſpaſs the 
detendant cannot plead in abatement that himſelf is tenant in 
common with the plaintiff, becauſe he may give it in evidence, 
and that will prove him not guilty. Tenant in common cannot 
be a diſſeiſor without an actual ouſter of his companion. 2 
Salt. 391, 392. and in 2 Salk. 423. it is ſaid, a tenant in com- 
mon cannot be diſſeiſed of an undivided moiety. 2 
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Without an actual ouſter treſpaſs will not lie, à bare taki 


the whole profits is not an er; but to drive his cattle off, 
and not to ſuffer him to enter, is an actual ou/{er. 


Tenants in common muſt ſever in real and mixt actions, the 
cannot join in making a leaſe in ejectment. 2 Vi ſon 232. but 
they muſt join in debt for rent and in treſpaſs, becauſe they are 
to recover damages jointly. Two tenants in common of a tree 
and one cuts the whole tree; though the other cannot have an 
action for the tree, yet he may have an action upon the caſe for 
the ſpecial damage by. cutting, as where one tenant in com- 
mon deſtroys the whole flight of pigeons. 2 Ld. Raym. 737, 
738.—Trover doth not lie for one againſt the other, becauſe 
the poſſeſſion of one is the poſſeſſion of both. 1 Sal. ago. 
Two tenants in common of a ſhip, action lies not for carrying 
it away; but it was held upon a ſecond trial, that for deſtroying 
it the action laid. Caſes in time of Lord King, touching chat- 
tels real, /ee Lit. ſect. 323. By the „at. 4. Ann. cap. 16. ſect. 27. 
Action of account may be brought and maintained by one tenant 
in common, his executors and adminiſtrators againſt the other 
as bailiff, for receiving more than comes to his juſt ſhare or 
proportion, and againſt the executors and adminiſtrators of ſuch 
tenant in common; this ſeems to be a declaration by the le- 


giſlature, that before that ſtatute an action of the preſent kind 
would not lie. 


M ilmot Chief Juſtice - Before the time of Fer. 7. plaintiffs in 
ejectment did not recover the term; but until about that time, 
the meſne profits were the meaſure of damages. I bruſh out 
of my mind all fiction in an ejectment, the nominal plaintiff, and 
nominal defendant, the caſual ejector, the dramatis perſonæ or 
attores fabulæ, and conſider the recovery by default, or after a 
verdict as the ſame thing, vis. a recovery by the leſſor of the 
plaintiff, of his term againſt the tenant, in the actual wrongful 
poſſeſſion of the land. By the old law and practice in an, action 
of ejectment (as I before ſaid) you recovered nothing but da- 
mages, the meaſure whereof was the meſne profits ; no term 
was recovered ; but when it became eſtabliſhed that the term 
ſhould be recovered, the ejectment was licked into the form, of 
a real action; the proceeding was in rem. and the thing itſelf; 
the term only was recovered, and nominal damages, but not the 
meſne profits; whereupon this other mode of recovering the 
meine profits in an action of treſpaſs was introduced, and grafted 
upon the preſent fiction of ejectment; and I take it, that the pre- 
ſent action is put in the place of the ejectment at common law, 
which was indeed a true, and not a fictitious action, and in which 
the meſne profits only, and not the term were recovered, for it 


; | de. 
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was no other than a mere action of treſpaſs. You have turned 
me out of poſſeſſion, and kept me out ever ſince the demiſe laid 
in the declaration, therefore I defire to be paid the damages to 
the value of the meine profits which I loſt thereby ; this is juſt 
and reaſonable. See Aflin and Parkin, 2 Burro. 688. 


Gould Juſtice - It muſt be taken for granted in this caſe, that Pro.Treſpaſs, 
there was an actual oer, and that the defendant kept him out ©? 
from the time of the demiſe till the judgment in the ejectment; 
the plaintiff in this caſe is not confined to the very meſne profits 
only, but he may recover for his trouble, &c. I have known 
ſour times the value of the meſne profits given by a jury in this 
ſort of action of treſpaſs; if it were not to be ſo ſometimes, com- 
pleat juſtice could not be done to the party injured. This ac- 
tion may be brought either in the name of the nominal plaintiff 
in the ejectment, or by his leſſor ; it follows the ejectment as a 
neceflary conſequence: the judgment in ejectment by default is 
of the very ſame effect in this caſe as if it had been after a ver- 
dit; and the court will intend every thing poſſible againſt the 
defendant, that there was an actual oer, if that were neceſſary 
in this caſe; but I think, proof of the judgment in ejectment, 
and the writ of poſſeſſion executed, was ſufficient in this caſe to 
warrant a verdict for the meſne profits. 


Chief Juſtice Y/i/mot—Damages are not confined to the mere 
rent of the premiſes ; but the jury may give more, if they pleaſe, 
as my brother Gould hath truly obſerved. 


Judgment for the plaintiff; ab/ente Lord Commiſſioner Ba- 


thurſt, in Canc'. 
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Sir William Blackflone Knight, late one of the Judges of the 
King's Bench, being appointed a judge of the Common Pleas, 


in the room of Mr. Juſtice Yates lately deceaſed, took his 


place in court, 


Bailet wver/zes Godſchall Eſq. and others, Juſtices of 
Peace for the County of Surry. C. B. Roll 329. 


An action 
doth not lie 


HE plaintiff declares in a ſpecial action of treſpaſs upon inst the 


1 juſtices of 
the caſe; and thereupon complains, that whereas the de- Eg - 


fendants for divers years laſt paſt have been and till are juſtices refuſing to 
of our lord the King, aſſigned to keep the peace of our ſaid fe /icence 


to keep an 
I i lord inn or an ale- 


houſe. 
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lord the King in the county of Szrry, and alſo to he:r and de- 
termine divers felonies, treſpaſſes and other miſdemeanors, com- 
mitted within the ſame county; and whereas the ſaid plaintiff, 
for divers years laſt paſſed, hath dwelled, and ſtill dwelleth, in 
the pariſh of Ha/comb in the county aforeſaid, within the weſtern 
diviſion and hundred of Blackheath in the faid county, he the 
laid plaintiff, on the 13th day of September, in the year of our 
Lord 1769, at Guildford in the county aforeſaid, did make ap- 
plication to the defendants, (being then and there met and 
aſſembled together at a general meeting of his Majeſty's juſtices 
of the peace for the ſaid county, acting for the ſaid weſtern di- 
viſion and hundred of Blackheath in the ſaid county, for licence- 
ing perſons to keep common inns and alehouſes) to grant to him 
the plaintiff a licence to keep a common inn and alehouſe at the 
ſaid pariſh of Ha/comb, ſuch common inn and alehouſe being then 
greatly wanted at the pariſh of Haſcombò; and then at Guildford 
aforeſaid was ready to produce, and oftered to produce to the 
defendants ſo met and aſſembled together, a certificate under the 
hands of 7 B. RB. J B. FB. WG. TW. S. J L. 
P. HL. CE. ES. JS. and V M. then being repu— 
table and ſubſtantial houſekeepers of the pariſh of Haſcomb 
aforeſaid, ſetting forth the plaintiff to be a perſon of good fame, 
and of ſober life and converſation; yet the defendants, well 
knowing the premiſes, but not regarding their duty as ſuch 
juſtices as aforeſaid, and wrongfully and maliciouſly contriving 


tiff 4 licence. and intending to oppreſs and injure the plaintiff, on the faid 
© P ) P 


2d Count. 


13th day of Septe; nber, | in the ſaid year, at Guz/d/ord aforeſaid, did 
motit unlawfully and unjuſtly, and zgainſt their duty as ſuch 
juſtices as aforeſaid, refule to grant to the plaintiff ſuch licence 
as aforeſaid, And whereas allo the defendants, for divers years 
laſt paſt, have been and ſtill are juſtices of our lord the King, 
aſſigned to keep the peace of the ſaid lord the King in the ſaid 


county of Surry, and alſo to hear and determine divers felonies, 


treſpalſes and other miſdemeanors, committed within the ſame 
county; and whereas the plaintiff, for divers years laſt paſt, hath 
dwelled, and {till dwelleth, in the ſaid pariſh of Haſcomb in the 
county aforeſaid, within the weſtern diviſion and hundred of 
Blackheath in the ſaid county, he the ſaid plaintiff, on the ſaid 
13th cay of Septe nber, in the ſaid year, at Guildford aforelaid, 
did make application to the defendants, (being then and there 
met and aſſembled together at a general meeting of his Majeſty's 
juſtices of the peace for the ſaid county, acting for the ſaid 
weſtern divifion and hundred of Elzchheath in the ſaid county, 
for licencing perfons to keep common inns and alehouſes). to 
grant to him the plaintiff a licence to keep a common inn and 
alehoule at the faid pariſh of Haſcomb, ſuch common inn and 
alchouſe being then greatly wanted at the ſaid pariſh of Hof 


com ; 
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mb; and then, at Gui/dford aforeſaid, was ready to produce, 

and offered to produce to the defendants, fo as laſt aforeſaid 

being met and aſſembled together, a certificate under the hands 
, // HS. F LF P. 

JI L. CE. ES. JS. and , M. then being reputable and 
ſubſtantial houſeholders of the pariſh of Haſcomb aforeſaid, ſet- 

ting forth the plaintiff to be a perſon of good fame, and ſober 

life and converſation; yet the defendants, well knowing the The grav- 
premiſes, but not regarding their duty as ſuch juſtices as afore- 010 ne 
aid, and wrongfully and maliciouſly contriving and intending to is for retulirg 
oppreſs and injure the plaintiff, on the ſaid 3 3th day of Septem- to receve a 
ter, in the ſaid year, at Guildford aforeſaid, did molt unlawfully laing 
and unjuſtly, and againſt their duty as ſuch juſtices as aforeſaid, good fame 
rciuſe to receive from the plaintiff the ſaid laſt-mentioned cer- 24 charac 
tificate under the hands of the faid FB. RB. FB. JB. 855 

G. . F& F. HL. B. ES. F.$. and 

I, M. to the damage of the plaintiff of 500/. and therefore he 

brings ſuit, Sc. To this declaration the defendants demur ge- 

nerally ; and the plaintiff has joined in demurrer. 


Serjeant Leigh was prepared to ſupport the demurrer for the 
defendants ; but the court called upon Serjeant Glynn, of coun- 
ſel for the plaintiff, 'to ſupport this action if he could: where- 
upon he ſaid, that as this was an injury laid in the declaration to 
be done to the plaintiff wrongfully and maliciouſly, and with an 
intent to oppreſs and injure him, he thought the action well 
laid, and that the facts alledged in the declaration were very 
proper to be laid before a jury; but cited no caſe to prove any 
tuch action as this had ever been brought againſt juſtices of the 
peace. So without hearing Serjeant Leigh for the defendants, 
the court gave judgment for them. | 


 Wilmaf Chief Juſtice—The legiſlature hath intruſted the 
juſtices of peace with a diſcretionary power to grant or refuſe 
licences for keeping inns and alehouſes; if they abuſe that power, 
or miſbehave themſelves in the execution of their office or au- 
thority, they are anſwerable criminally, by way of information, 
in B. R. I cannot think a juſtice of peace is anſwerable in an 
action to every individual who aſks him for a licence to keep an 
inn or an alehouſe, and he refuſes to grant one; if he were ſo, 
there would be an end of the commiſſion of the peace, for no 
man would act therein, Indeed he is anſwerable to the pub- 
lic it he miſbehaves himſelf, and wilfully, knowingly and ma- 
licioutly injures or oppreſſes the King's ſubjects, under colour of 


his office, and conttary to law: but he cannot be anſwerable to 


every individual, touching the matter in queſtion, in an action. 


Every plaintiff in an action muſt have an antecedent right to 


dring 


ED 
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bring it; the plaintiff here has no right to have a licence, unleſs 
the juſtices think proper to grant it, therefore he can have no 
right of action againſt the juſtices for refuſing it. 


Gould Juſtice—I am of the ſame opinion. There have been 
ercat abuſes committed by inn-keepers and alehouſe-keepers, and 
thereſore the legiſlature have wiſely given the juſtices a diſ- 


cretionary power to grant licences to ſuch perſons as they 
ſhall judge proper. | 


Blackſtone luſtice — This matter, I think, is wholly in the 
diſcretion of the juſtices; there mult be a right of action, before 


a man can bring it; Here is no right, therefore no action lies in 
this caſe. 


Judgment for defendants; abſent Lord Commiſſioner Bathurſt 
in Canc. 


Anonymous. 


HIS was an action againſt the huſband and wife, for à 
debt contracted by her dum ſola, After judgment againſt 
them, they were both rendered to priſon in diſcharge of their 
bail; and not being now charged in execution, it was moved 


that the wife might be diſcharged out of cuſtody on common 
bail. 


Hoſrard end Per curiam. The rule and practice is, that where there is 
wite rendered; 


te ;rncere® judgment and execution againſt both the huſband and wife, ſhe 
ment cif. {hall not be diſcharged ; but if they be both in cuſtody upon 


chargeof meſue proceſs, the wite ſhall be diſcharged upon common bail : 
bail, che wite jn the preſent caſe they are rendered to priſon in diſcharge of 
diſcharged 


| upon motion. their bail, are now in the tame ſituation as if bail had never been 
put in for them; ſo are really in priſon for want of bail to the 
firſt proceſs; and not being charged in execution, the wife muſt 
be diſcharged out of priſon. See 2 Stra. 1167, 1237, 1272. 
1 M ilſon 149. In Tri. 17 50, Coffin, Executor, verſus Fell & 

_ Us. B. R. huſband and wife were rendered in diſcharge of 
their bail; before execution, it was moved that ſhe might be 
diſcharged on common bail, which was ruled accordingly, In 
Trin. 1754, Wilmot verſus Butler & U. B. R. huſband and 
wife were both in execution; Pratt obtained a rule to ſhew 
cauſe why the wife ſhould not be diſcharged out of cuſtody: 
but per curiam, where judgment and execution are againſt 
huſband and wife, ſhe ſhall not be diſcharged, but only when 
ſhe is in cuſtudy upon meſne proce,. 
2 
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Wharrey. C. B. 
. . C 2. 
9 27 | . 
TF*JECTMENT of one meſTaaze, one cottage, twenty ee 


A acres of land, twenty acres of meadow, and twenty acres belt linds to 
of paſture, with the appurtenances, in ſemingbrough, otherwiſe tie vic of 14, 
(hon te 


Hembrough, in the county of York. Upon the general iſſue, this ee 
cauſe was tried before Mr. Juſtice Cu d at the laſt aſſizes, when mary) 4d 


a verdict was given for the plaintiff, ſubject to the opinion of ve por 
. 75 in - * . A aCelr two 
this court, upon a caſe ſtated in the words following, vis. bodies, forma 

to be an eſtate 


In ſpecial 


That John Robinſon, being ſeiſed in fee, according to the AA 


cuſtom of the manor of Hemingbrougb, of the premiles in executed. 
ueſtion in this cauſe, being copyhold held of the ſaid manor, Bur foe is he 


on the firſt day of Augu/t 1720, ſurrendered the fame, according 3 
olved that 


to the cuſtom of the ſaid manor, t the uſe of Mary Arnall 
M. A. only 
ebam he then intended to marry} and the heirs of their two bodies took an else 


lawfully to be begotton; and for default of uch iſſue, to the uſe of for life, with 


contingent 


the right heirs of the ſaid John Robinſon. HO 
h the heirs of 

That the ſaid marriage took effect; and afterwards, (to wit) at * 2 of 
er an er 


a court held for the ſaid manor, on the 2 iſt day of October 1725, hoſbind. 
the ſaid Mary was admitted tenant to the ſaid premiſes, accord- 
ing to the ſaid ſurrender, 79 the 1, of the ſaid Mary, and the 
herrs of their two bodies lawfully to be begotten, and for default of 

ſuch iſſue, to the uſe and behoof of the right heirs of the ſaid John 
Robinſon, according to the cuſtom of the ſaid Manor. 


That the ſaid Mary died in 1735, leaving Jh her eldeſt ſon, 
begotten by the ſaid Fobn Robinj/on her b:/band, which fon was 


born in the. year 1722. 


That the ſaid John Robinſon, the ſon, died in 1745, leaving the 
leſſor of the plaintiff his only ſon and heir, born in that year, 
who was duly admitted tenant to the faid premiſes in the year 


1769. 
That by the cuſtom of the ſaid manor, huſband: are intitled 


for life to the inheritance of their wzves, in the nature of tenants 
by the curteſy, whether the wife is ſeiſed before the coverture or 


atterwards. 


F + 
That John Robinſon the ſurrenderor, ſurvived his wife, and con-. 
tinued in poſſeſſion until the year 1746, when he ſurrendered the 
premiſes in queſtion, to the defendant in fee; who was admitted, 
i and 
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and hath been in poſſeſſion ever ſince ; and that the ſaid John 
Rzbinſ5n, the ſurrenderor, died in the year 1707. 


mne. 


That Jchn Robinſon, the ſurrenderor, conceiving himſelf 
tenant in tail, under the ſurrender and admittance in 1720, did 
the proper act to bar an eſtate tail, provided ſuch eſtate was 
veſted in him, according to the cuſtom of the ſaid manor, pre- 
vious to the ſurrender to the defendant Wharrey, . + 


This caſe was argued laſt Eaſter term, by Serjeant Leigh for 
the plaintiff, and Serjcant Glynn for the defendant : it was argued 
again in the preſent term, by Serjeant Nares for the plaintiff, 
and Serjeant Jephiſan for the defendant. | 


1 Roll. Rep. For the plaintiff it was contended, that this was an eſtate in 
* and ſpecial tail, executed in Mary Arnall, the wife of John Robinſon 
Pannel. the ſettler ; on the other fide it was infiſted, that ſhe only took 
Dyer o. an eſtate for life, with a contingent remainder to the heirs of 


dt le TIT, n PP F N £ 
91 975* their two bodies; that a contingent remainder muſt veſt eo in- 


laute the particular eſtate ends, or never can; that ſhe dying in 
her huſband's life-time, no eſtate could ever veſt in their ton; 
for nemo eſt heres viventis. Upon both the arguments the court 
had great doubt, no caſe being cited on either fide that directly 
applies, ſo as to govern the preſent caſe : the court gave no 
opinion upon either of the arguments, but ſeemed inclined to 
think, as this was a ſettlement on marriage, with intention of 
the parties, to provide for the wite and the ifſue of the mar- 
riage, that the wife took an eſtate in ſpecial tail executed in 
her; but ordered the caſe to be argued again. 

| Ulterius Concilium. 


BAS 44 - 
Anonymous. 


T was faid by Pathuiſt Justice, and not denied by the reſt of 
the court, that if a man who has a right of common upon 
the lord's waſte, for cattle levant and couchant on his land, tur- 
charge the common, the lord cannot for that cauſe diſtrain, 
for the lord cannot judge thereof. It was alſo ſaid by Mind! 
Chief Juſtice, that if a man turn his cattle into Blackacre, where 
he has no right, and tney eſcape and ſtray into my field for want 
of fences, he cannot excuſe himſelf, or juſtify for his cattle 
treſpaſſing in my field. And it was faid by E/ac&/tone Juſtice, 
that where a inan turns in his cattle, under fome colour of 
right of common, the lord cannot diſtrain; but if it appears he 
has no right at all, he may diſtrain, | 


Michaelmas 
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Johns ver/zs Whitley and others. C. B. 


Cornwall POSEPH WHITLEY, late of the pariſh of Treſpaſs with 
(to wit) Lanhydrock, in the county aforeſaid, victualler, Ed- IG 
ward Whitley, late of the pariſh of Saint Winnow, in fregernnt, 
the ſaid county, huſbandman, and Peter Bennett, late of the <-r«n & 
Ame place, huſbandman, were attached to anſwer to John Johns — 
gentleman, in a plea, wherefore, with force and arms, they 
broke and entered the cloſes of the ſaid John, in the pariſh of 
Saint Winnow aforeſaid, in the ſaid county of Cornwall; and trod 
down, conſumed and ſpoiled the graſs and corn of the ſaid John, 
of the value of ten pounds, there lately growing, with feet in 
walking; and eat up, trod down, conſumed and ſpoiled other 
the graſs and corn of the ſaid John, of the value of other ten 
pounds, . there alſo lately growing, with certain cattle; and 
reaped, mowed, cut down, and felled other the graſs and corn 
of the ſaid John, of the value of one hundred pounds, there 
allo lately ſtanding, growing and being, and took and carried 
away the ſame, and converted and diſpoſed thereof to their own 
ute; and with the wheels of carts, waggons and other car- 
riages, tore up, turned up, ſubverted and ſpoiled the ſoil of the 
taid hn, in and of the faid cloſes ; and alſo wherefore with 
force and arms, they the ſaid Joſeph, Edward and Peter, at the 
parich of Saint Winnow aforeſaid, reaped, mowed, cut down and 
tclled, other the graſs and corn of the ſaid John, of the value of 
other one hundred pounds, there lately ſtanding, growing and 
being, and took and carried away the ſame, and converted an! 
diſpoſed thereof to their own uſe; and alſo, wherefore the ſaid 
Jaſepb, Edward and Peter, with force and arms, at the pariſh of 
Saint Winnow aforeſaid, ſeiſed, took and carried away, other the 
zraſs and corn of the ſaid John, of the value of other one hun- 
2 dred 
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dred pounds, there lately found, and converted and diſpoſed 
thereof to their den ie; and did other wrongs to the fgid 
en, to the great dame of the ſaid J and againſt 
the peace of our lord 155 now King, Cc. And thercup pon 
the nid 557. ny 1 Limmer his attorney, complains 

{cr that the faid 7% % 3 and Feter, on the firſt Fea 9 
ly, in the year of our Lord one thouſand ſeven hundred and 
ſixty⸗ eight, and on divers other days and times between that 


ay a and the firſt day of Oct;bcr then next following, with force 


and arms broke and entered the cloſes, (to wit) one cloſe call-d 


Il all P , one other cloſe called Three Pieces, otherwiſe The 
ea P.cces, one other cloſe called Deuy Boro, one other cloſe 
alled Laue Er, one other cloſe called Bove Town, and {ix 


ca Ds ay Other cloles of the ſaid %%%, in the parith of St. Winngo afore- 
„ 134,98 fyjd, in the said county of Corueavall; and trod down, confumed 
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and ſpoiled toe grals aud corn, (to wit) wheat, barley and oats, 
of the faid 7%, or the vlog oi ten pounds, then there grow— 
ing, with teet in walking; and eat up, trod down, conſumed 
and ſpoiled, other the grals and corn, (to wit) other whear bar- 
ley ard oats of "the {laid , of the value of other ten pounds, 

there then gro- wing, with certain cattle, (to wit) with horſes, 
marce, geidings and oxen; and reaped, mowed, cut down and 
felled, other the 1 and corn, (to wit) other wheat, barley 
and oats of the faid Jen, of the value of one hundred pounds, 
there then ſtanding, growing and being, and took and carried 
away the lame, and converted and diſpoled of the ſame to their 
ewn uſe; and with the wheels of caits, waggons an q other car- 
rioges, tore up, turned up, ſubverted and ipoiled t ne ſoil, (to 

* it) ve hundred perches of the foil of the taid Job, in and of 
the ſaid cloſes; and alto for that the ſaid Jojeph, Edward and 
Jeu, on the laid firſt day of July, in the year of our Lord one 
ihoutund ſeven hundred 10 lixty- -eight aforeſaid, and on divers 
Other days and times betw ecn that day a and tne firſt day of Oc- 
icber then next following, with force and arms, at the pariſh of 
St. „inne aſoreſaid, mono, reaped, cut down and felled, 

other the grais and corn, {to wit) other wheat, barley and oats 
of the ſaid %, of the value of other one hundred pounds, 
there then ſtanding, growing and being, and took and carried 
away the ſame, and converted and difpoicd thereof to their own, 


2 Count for wie; and alſo for that the ſaid %%, Eumard and Peter, 


tabing and 
C4f1il: > 
away other 
graſs and 
cora of the 


plaintiſf. 


on the ſaid firſt day of Fuly, in the year aforeſaid, and on divers 
other days and times between that day and the ſaid firſt day of 
October then next following, with force and arms, at the parith 
of St. VHiuuoo atorciaid, ike d, took and carried away, other 
the graſs and corn, (to wit) one hundred cart loads of other 
eraſs, one hundred cart loads of other wheat in the ſtraw, one 
hundred cart loads of other barley in the ſtraw, and one hundred 


| cart 
43 5 
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cart loads of other oats in the ſtraw, of the ſaid John, of the value 
of other one hundred pounds, there then found, and converted 
and diſpoſed thereof to their own uſe, and did other wrongs to the 
ſaid John, to the great damage of the ſaid Mn, and againſt the 
peace of our ſaid lord the now King; wherefore the ſaid John ſays, 
that he is injured, and hath ſuſtained damage to the value of 
one hundred pounds, and therefore he brings his ſuit, &c. 


And the ſaid Joſeph, Edward and Peter Bennett, by Knowling in mes, 
Hawkins their attorney, come and defend the force and injury, Not guity & 
when, &c. and ſay, that they are not guilty of the treſpaſs afore- eds 
ſaid, above laid to their charge, in manner and form as the ſaid © 
hn hath above thereof complained againſt. them, and of this 
they put themſelves upon the country, Sc. And for further 24 gies as 66 
plea as to the breaking and entering the ſaid cloſes, in the ſaid breaking n 
declaration mentioned, in which, Cc. and treading down, con- entering the 
ſuming and ſpoiling the graſs there lately growing, with feet in — 
walking and eating up, treading down, conſuming and ſpoiling the treading, &c. 
ſaid other graſs there alſo lately growing, with the faid cattle in the 8 


ſaid declaration mentioned, and with the wheels of carts, waggons the other 


and other carriages, tearing up, turning up, ſubverting and fpoiling graſs wk 
4ttie, a 


the ſoil of the ſaid cloſes, by the ſaid 7oſeph, Edward and Peter win cards a 
Bennett, above ſuppoſed to have been done, they the ſaid Tofeph, ſpoiling, Kc. 
Edward and Peter Bennett, by leave of the court here to them for bu 1 de- 
this purpoſe granted, according to the form of the ſtatute in ſuch in var. = 
caſe lately made and provided, ſay, that the ſaid John ought not 

to have or maintain his ſaid action thereof againſt them; becauſe That before 
they ſay, that before any of the ſaid times when, &c. one Chriſ- any of the 
topher Harris Eſq. was ſeiſed in his demeſne as of fee, of and in "pac 
the ſaid cloſes in which, Cc. and being ſo ſeiſed thereof, he H. was (eiſed 
the ſaid Chriſtopher Harris, long before any of the ſaid times ce 0! the 
when, &c. (to wit) on the 4th day of July, in the year of our wich, ae. 
Lord one thouſand ſeven hundred and twenty, at the parith and by in- 
of Saint Vinncso aforeſaid, by a certain indenture then and there nes: 
made between the ſaid Chri/lopher Harris of the one part, and fame to |. K. 
one John Knight of the other part, (one part of which ſaid | 
indenture, ſealed with the. ſeal of the ſaid Chriſtopher Harris, 

they the ſaid Joſeph, Edward and Peter, biing here into court, 

the date whereof is the ſame day and year laſt aforeſaid) demiled _ 

the ſaid cloſes in which, &c. to the ſaid 7obr Knigyt ; to hold r 9g year., 
the ſame to the ſaid John Knight, his executors, adminiſtrators it P. K. and 
and aſſigns, for and during the full time and term of fourſcore EN. 


and nineteen years, fully to be compleat and ended, it Peter ſnould ſo long 
Knight and Mary Knight, ſon and daughter of the taid / 044; e to beg n 
Knight, or either of them, ſhould ſo long live; the faid term sat“? 
to commence and begin immediately after the death and deceale den of E, 
of Edward Mitchell, or other determination of the eſtate then M. &c. 

L I ſubſiſting 


* 
— 
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whereby J. ſubſiſting of and in the ſaid premiſes ; by virtue thereof, the faid 


I... John Knight became intitled to the ſaid cloſes in which, &; 
ſaid cloſes, for the ſaid term ſo demiſed to him as aforeſaid, expeCtant on 
ray ae the death of the ſaid Edward Mitchell, or other determination of 
E.M.&c. the eſtate then ſubſiſting of and in the ſaid cloſes in which, Ge 
Thatafter- and determinable as aforeſaid : and the ſaid Yoſeph EgXrearg 
wu my Whitley, and Peter Bennet further ſay, that afterwards, and lon 

cis before any of the ſaid times when, Ec. (to wit) on the 17th day 


when, Ke. Of November, in the year of our Lord one thouſand, ſeven hun. 
pos has dred and forty, at the pariſh of Saint 17nnow aforeſaid, the ſaid 


Edward Mitchell died; and thereupon the eſtate ſubliſting of and 
in the ſaid cloſes in which, Sc. at the time of the making of the 
ſaid demiſe, ceaſed and determined; and the ſaid Johr Knight 
And J. K. by virtue of the premiſes, afterwards, (to wit) on the firſt day 
— of December, iti the ſaid year of our Lord one thouſand ſeven 
te tac cloles, hundred and forty, entered upon the ſaid cloſes in which, Ge. 


and 3 and was poſſeſſed thereof for the ſaid term ſo demiſed to him as 
8 aforeſaid, determinable as aforeſaid; and the ſaid John Knight, 


ſefled, being fo poſſeſſed thereof as aforctaid, the ſaid Mary Knight 
the ſaid M. afterwards, and before any of the ſaid times when, &c. (to wit) 
K. afterwards on the firſt day of March, in the year of our Lord one thouſand 
—_— ſeven hundred and forty-five, at the pariſh of Saint Winnow 
And the de- aforeſaid, died: and the ſaid Jojeph Edward Whitley, and 


s fur- a | - . 
3 has Peter Bennett, further ſay, that the ſaid John Knight, being ſo 


J. K. aſter· poſſeſſed of the ſaid cloſes in which, Cc. for the term aforeſaid, 


wards, and determinable as aforeſaid, he the ſaid John Knight afterwards, 
82 of and before any of the ſaid times when, Cc. (to wit), on the firſt 


when, &. day of April, in the year of our Lord one thouſand ſeven 
made his will, hundred and fifty-four, at the pariſh of Saint Winnow aforeſaid, 


OT duly made his laſt wil and teſtament in writing, and thereb 


tor, and died conſtituted and appointed the ſaid Peter Knight executor T 6s 
883 and afterwards, and before any of the ſaid times when, Se. (to wit) 
das on the ſame day and year aforeſaid, at the pariſh of Saint Winnow 

aforeſaid, died fo poſſeſſed of the ſaid cloſes in which, &c. by 
By which P. means of which ſaid premiſes, the ſaid Peter Knight afterwards, 


$ dan : k 6 
„ (to wit) on the ſame day and year laſt aforeſaid, entered into the 


«nd before ſaid cloſes in which, Cc. and was poſſeſſed thereof for the 


3 reſidue of the term aforeſaid, determinable as aforeſaid; and be- 
I , 


demiſed tbe ing ſo poſſeſſed thereof, he the ſaid Peter Knight afterwards, and 


hs to de- before any of the ſaid times when, Sc. (to wit) on the ſecond 
[4 . 
Whitley or day of February, in the year of our Lord one. thouſand ſeven 


one year; and hundred and fixty-ſeven, at the pariſh of Saint Winnow afore- 


ſo from * ſaid, demiſed the ſaid cloſes in which, &c. with the apburte— 
to year a 


will, and ſo nances, to the ſaid TFo/eph; to hold the ſame to him the ſaid 
long as the Joſeph from thenceforth, for the ſpace of one whole year then 


ſtate of P. 1 0 ö 7 
Noel next following, and fo from year to year, for ſo long time as 


COntin ye. | | the 


| 5 4 =... . * * . o 
3 2 9 . ? a ; p . ; : 8 4 : * g 8 1 4: $5 * 8 2 CO: 3 F A 32 - n p — : 
y 5 2 Mg, Sw 8 $5 ** een n „ we US de RED cc 3 „ * „ 1 e WE. 7 LY 4 1 N N 5 * 5 
3 EIN IS FF TT N r 2 2 TIS n ; * 
« 


— * rn ES. i. 


* _ : " * 4 N 3+ ons *. > 7 by ＋ 
5 4 1 2 * F - - r 
$ 3 .. . "I" n S > > x 5 5 1 „ mw * c fats n a = 8 
g & 0 . 28 ö e EOS i. "Weds "wo I Y &.of F r 7 =. . 0 P ö **:, . P ä 
the, I.) 9 We . ö * : „ 


rr re zz Z2£EA RAE F* eee eee e ir dS i im as  _— WW. WW R$ — > gmaeuw wee” Y* ww #©® 


7 
4 * 
p Fu 
Wo. 
* 
1 
1 
* > 
* 
* 
v4 
74 
9 
9 
8 * 
q 4 
„ Y . 
4 z 


— — 


Michaelmas Term 11 Geo. 3. 1770. 131 


the ſaid Peter Knight and the ſaid Jo/eph ſhould pleaſe, and the 
eſtate and intereſt of the ſaid Peter Knight in the ſame premiſes 


ſhould continue; by virtue whereof the ſaid Jo/eph afterwards, By vinue 


(to wit) on the third day of February, in the ſaid year of our werent 
. e - 
Lord one thouſand ſeven hundred and fixty-ſeven, entered into tered ang a5. 


the ſaid cloſes in which, Cc. with the appurtenances, and was poſteed, and 


poſſeſſed thereof; and being ſo poſſeſſed thereof, he the ſaid eg 


Joſepb, before any of the ſaid times when, Sc. and during the K. 3 


life-time of the ſaid Peter Knight, (to wit) on the firſt day of 20d oed 
February, in the year of our Lord one thouſand ſeven hundred wee 
and ſixty-eight, ploughed the ſaid cloſes in which, Cc. and &: and be 
ſowed the ſame with corn, (to wit) wheat, rye, barley and oats; = the ſame 
and the ſaid Toſeph Edward Whithy, and Peter Bennett, fit e 
further ſay, that after the ſaid Joe had ſowed the aid cloſes ing, P. K. 
in which, Cc. with corn as aforeſaid, and before the ſaid corn _ 2 
was ripe, and fit for reaping and cutting, (to wit) on the twen- demiſe 20 
tieth day of March, in the ſaid year of our Lord one thouſand fendane 
ſeven hundred and fixty-eight, the ſaid Peter Kmght died, (to _ 1 
wit) at the pariſh aforeſaid; and thereupon the ſaid demiſe, ſo op poſfeſt on 
made by the ſaid Peter Knight to the ſaid 7 o/eph as aforciaid, 4 the oe 
ceaſed and determined; and the ſaid Joſeph, on the ſame day and Ns hs 
year laft aforeſaid, quitted and delivered up the poſſeſſion of the ſawe be- 


faid cloſes, in which, &r. to the ſaid John Johns, to whom the longed. 


ſame then belonged z and the faid Joſeph Edward W, b:tley, And when 


and Peter Bennett, further ſay, that in the time of harveſt. then be corn was 
next following, and as ſoon as the ſaid corn was ripe and fit for v3 al 
reaping, (to wit) at the ſaid ſeveral times when, Fe. he the enred, and 
faid Joſeph in his own right, and the ſaid Edward Whitley and aaf fe. . 
Peter Bennett, as his ſervants, and by his command, entered into the 8 8 
the ſaid ſeveral cloſes in which, &c. and by the uſual ways there, by taking the 
in order to cut down, mow and reap the ſaid corn, and did enn; 
then cut down, mow and reap the ſame; and alſo did enter 

into the ſaid ſeveral cloſes in which, Cc. with the ſaid cattle, 


carts, waggons and other carriages, in the ſaid declaration men- 


tioned, in and by the uſual way there, in order to carry away 


the ſame corn, and did carry away the ſame; and, in ſo doing, 
they the ſaid Jofeph Edward Whitley, and Peter Bennett, 
neceſfarily and unavoidably did tread down, ſpoil and conſume a 
little of the graſs there then growing, with their feet in walk- 
ing, and with the ſaid cattle in the ſaid declaration mentioned; 
and the ſaid cattle did by ſtealth, and againſt the will of the ſaid 
Joſeph Edward Whitley, and Peter Bennett, ſnatch and cat 
up a little other of the graſs there then alſo growing; and the 
ſaid Joſeph Edward Whitley, and Peter Bennett, on that 
occaſion, with the wheels of the ſaid carts, waggons and other 


carriages in the ſaid declaration mentioned, neceflariy and un- 


avoidably 
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plea to the 


avoidably did a little tear up, turn np, fabvert and ſpoil, the foil 
of the ſaid cloſes; doing as little damage, on that occaſion, as 
they poſſibly could: which are the ſame breaking and entering 


which is the the ſaid cloſes in the ſaid declaration mentioned; and treadin 
lame break- down, conſuming and. ſpoiling the graſs there lately growing, 


ing, &c with feet in walking ; and eating up, treading down, conſuming 


and ſpoiling the other graſs there alſo lately growing, with the 
ſaid cattle in the ſaid declaration mentioned; and with the wheels 
of carts, waggons and other carriages, tearing up, turning up, 


ſubverting and ſpoiling the ſoil of the ſaid cloſes, whereof the ſaid 


John fehns hath above complained againſt them; and this they 
are ready to verify: wherefore they pray judgment, if the 
ſaid John Johns ought to have his aforeſaid action thereof 
againſt them, &c. 

F. Gh. 


Replication And the ſaid John Johns, as to the ſaid plea of the ſaid 


to the plea 


ſecondly in Joſeph Whitley, Edward and Peter Bennett, ſecondly above 
bor. as to part pleaded in bar, as to the ſaid breaking and entering the ſaid 


we trel- cloſes, called Wall Park, and Three Pieces, otherwiſe The Three 
at 2 Pieces, parcel of the ſaid cloſes in the ſaid declaration mentioned, 
and the three and in which, Sc. and treading down, conſuming and ſpoiling 
* the graſs there lately growing, with feet in walking; and eating 
up, treading down, conſuming and ſpoiling the ſaid other 
graſs there alſo lately growing, with the ſaid cattle in the ſaid 
declaration mentioned; and with the wheels of carts, waggons 
and other carriages, tearing up, turning up, ſubverting and 
ſpoiling the ſoil of thoſe cloſes above done, ſays, that he, by 


any thing above in that plea alledged, ought not to be barred 


= 


from having his aforeſaid action thereof maintained againſt them; 


Confeſſe: becauſe he ſays, that true it is, that the ſaid Chrifopher Harris 
chat C. H. Eſq. was ſeiſed in his demeſne, as of fee, of and in the faid 


was ſeiſed in 


fee, and all Cloſes in ths replication above particularly mentioned, parcel, &c. 


the reſt of the and in which, Cc. and demiſed the ſame to the ſaid Jobn 
be e Anight, for the ſaid term in the faid plea in that behalf men- 
livering up tioned, commencing and determinable as therein is mentioned; 


28 and that the ſaid Edward Mitchell afterwards died, and that, 
tune piaintl 


of the cloſes upon his death, the ſaid eſtate ſubſiſting, of and in thoſe cloſes, 


in which, &c. parcel, &c in which, &c. at the time of the making of the 
ſaid demiſe to the ſaid 7% n Knight, ceaſed and determined; 

and that the ſaid John knight entered. upon thoſe ſaid cloſes, 

parcel, &c. and in which, Sc. and was poſſeſſed thereof for the 

ſaid term, ſo thereof demiſed to him as aforeſaid, determinable 

as aforeſaid ; and being fo thereof poſſeſſed, the ſaid Mary Knight 

died; and that the ſaid John Knight being ſo poſſeſſed of the 

ſaid cloſes above in ths replication particularly mentioned, for the 

I term 
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term aforeſaid, determinable as aforeſaid, he the ſaid Jobn Knight 

made his laſt 47/7 and teſtament in writing, and thereby conſti- 

tuted and appointed the ſaid Peter Knight executor thereof, and 

afterwards there died, fo poſſeſſed of thoſe cloſes, parcel, &c. 

and that by means of the ſaid premiſes the ſaid Peter Kni:ht entered 

into thoſe cloſes, parcel, &c. and in which, &c. and was poſſeſſed 

thereof for the reſidue of the ſaid term, determinable as aforeſaid; and 

being ſo poſſeſſed thereof, he the ſaid Peter demiſed the ſaid cloſes 

above in his replication particularly mentioned, in which, c. parcel, 

Ec. with the appurtenances, to the ſaid Joſeph; and that, by virtue 

thereof, the ſaid Joſeph entered into thole cloſes, parcel, &c. in 

which, &c. with the appurtenances, and was thereof poſſeſſed; 

and being ſo poſſeſſed thereof, he the ſaid Jo/eph, during the 

life-time of the ſaid Peter Knight, ploughed thoſe cloſes, and 

ſowed the ſame with corn; and that after the ſaid Jo/eph had 

ſo ſown the ſame with corn as aforeſaid, and befcre the ſaid corn 

was ripe and fit for reaping and cutting, the ſaid Peter Knight 

died; and that thereupon the ſaid demiſe, ſo made by the ſaid 

Peter Knight to the ſaid Joſeph as aforeſaid, ceaſed and deter- 

mined ; and the ſaid Jo/eph quitted and delivered up the poſſeſ- 

# fion of thoſe cloſes to the ſaid John Johns, to whom the ſame 
then belonged, as the ſaid Joſeph Edward Whitley, and Peter 

Bennett, have above in the ſaid plea in bar alledged : but the ſaid Bot plaintiff 
n Fobns further ſays, that in and by the ſaid indenture of yr ut 

8 leaſe, from the ſaid Chriftopher Harris to the ſaid Fohn Knight (aid leaſe 

above mentioned, it is amongſt other things provided, that if the from = H. 

aid John Knight, his executors, adminiſtrators or aſſigns, ſhould es . 
et or let the ſaid premiſes thereby demiſed, or any part thereof, f the ſaid 


: f J. K. ſhould 
to any perſon or perſons, otherwiſe than from year to year, (and | *- may 


EE that only to paſture, and not to fillage without licence in wri- miſes ocher- 


ting from the ſaid CHriſtopher Harris, his heirs or afligns, firſt wiſe than 
had and obtained, that then and from thenceforth it ſſould and from year to 


year, and that 


might be lawful to and for the ſaid Chriffopher Harris, his heirs only to pe- 
or aſſigns, into the ſaid thereby demiſed premiſes with the ap- re. and not 


n do tillage. it 
purtenances, to re-enter, and the ſame to have again, retain, q,,,14 de 


re- poſſeſs and enjoy, as in his and their former right and eſtate; lawful for C, 
the ſaid indenture, or any thing therein contained to the con- i 


trary, in any wiſe notwithſtanding; as by the ſaid indenture re enter. 
W (relation being thereunto had) may at large appear. And the ax the 
laid Jobn further ſays, that the ſaid Chrifopher Harris, after the Plaotf fur- 
making of the ſaid indenture, and long before any of the 1aid art 
times, when, Cc. (to wit) on the ſecond day of October, in the ajer waking 


year of our Lord one thouſand ſeven hundred and twenty-two, the 8 lea ſe, 
an ore 


at the pariſh aforeſaid, being ſeiſed in his demeine as of fee, „ ot he 
of and in the rever/ion of and in the ſaid ſeveral cloſes in Which, tines when, 


Ec. with the appurtenances, ſubject to the ſaid demiſe thereof, &<: being 


leited in tee 
3 of the te- 
verſion, made his will, and deviſed the ſame to one W. II. in fte; and afterwards died ſo ſciled ; 


M m duly 
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duly made his laſt / and teſtament in writing, and thereh 
gave and deviſed the ſaid reverfion of and in the ſaid cloſes in 
which, Cc. amongſt other things, with the appurtenances, to 
one Milliam Harris, to hold the fame, with the appurtenances, 
to him the ſaid William Harris, and his heirs and afligns fy 
ever; and afterwards, and long before the ſaid firſt time when, 
Sc. (to wit) on the firſt day of May, in the year of our Lord 
one thouſand ſeven hundred and twenty-three, at the pariſh 
aforeſaid, he the ſaid Chriſtopher Harris died fo ſeiſed of ſuch 
his ſaid eſtate of and in the ſaid rever/ion, with the appur. 
Whereby W. tenances, without revoking or altering his ſaid t; upon whoſe 
H. er death, the ſaid rever/ion, with the appurtenances, by virtue of 
8 're the ſaid deviſe, came to the ſaid William Harris, and the faid 
laid firlt time William Harris thereupon became and was ſeiſed in his demeſne 
hen, Kc. as of fee, of and in the ſaid reverfjon, with the appurtenances; 
and being ſo ſeiſed thereof, he the ſaid William Harris afterwards, 
and long before the ſaid firſt time when, &c. (to wit) on the 
28th day of September, in the year of our Lord one thouſand 
ſeven hundred and twenty-ſix, at the pariſh aforeſaid, by a cer- 
tain indenture of bargain and ſale, then and there made between 
the ſaid William Harris of the one part, and the ſaid John John; 
of the other part, (one part of which ſaid laſt mentioned inden- 
ture, ſealed with the ſeal of the ſaid William Harris, he the faid 
John Johns now brings here into court, the date whereof is the 
ſame day and year laſt aforeſaid) for and in conſideration of a 
bargained Certain /um of money therein mentioned to have been paid to him 
= en- ©. by the ſaid Jahn Fobns, bargained and ſold the aforeſaid rever- 
to 1519 for on, (amongſt other things) with the appurtenances, to the ſaid 
one year, John Johns; to hold the ſame to him the ſaid John Johns and 
his aſſigns, from the day next before the day of the date of the 
ſaid indenture of bargain and ſale, for and during, and unto the 
full end and term of one whole year, from thence next enſu— 
ing, and fully to be compleat and ended, as by the ſaid inden- 
ture of bargain and ſale, (relation being thereto had) may more 
by virve fully and at large appear; by virtue of which ſaid bargain and 


whereof, wy ſale, anc. by force of the ſtatute made for transferring uſes into 
the ſtatute © 


'r he poſſeſſion, the ſaid Je Fohns, then and there became and was 
plaintift was poſſeſſed of the ſaid rever/jon, with the appurtenances, for the 
poſfeſſed of ſaid term, to him thereof bargained and ſold as aforeſaid, the 
m” wy me" further reverſion thereof, with the appurtenances, belonging to 
and being ſo the faid William Harris, his heirs and aſſigns; and the faid john 
3 Johns io being thereof poſſeſſed, and the ſaid further reverſion, 
releaſed the With the appurtenances, ſo belonging as aforeſaid, afterwards, 
premiſes to and long before the ſaid firſt time when, Cc. (to wit) on the 
oo rage 24th day of September, in the year laſt aforetaid, at the pariſh 


aforcſaid, by a certain indenture of relegſe then and there made 
I : between 


the ſaid ſeveral times when, Cc. of their own wrong broke 
and entered into the ſaid ſeveral cloſes in which, Sc. and trod 
down, conſumed and ſpoiled the graſs there growing, with fect 
in walking; and eat up, trod down, conſumed and ſpoiled 
the ſaid other graſs there alſo growing, with the faid cattle 
in the ſaid declaration mentioned; and with the wheels of 
carts, Waggons and other carriages, tore up, turned up, ſub- 
verted and ſpoiled the ſaid foil of thoſe cloſes, in which, Ec. 
n manner and form as the ſaid John Jabns hath above in 
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between the ſaid William Harris of the one part, and the ſaid 

Fohn Febns of the other part, (one part of which ſaid laſt 
mentioned indenture, ſealed with the ſeal of the faid Milian 

Harris, he the ſaid John Johns now brings here into court, the 

date whereof is the ſame day and year laſt aforeſaid) for and in 
conſideration of a certain ſum of money therein mentioned to 

have been paid by the ſaid John Yohns to the ſaid William 

Harris, he the ſaid William Harris did releaſe unto him the ſaid 

John TJobns, his heirs and aſſigns, the ſaid further reverſion 
(amongſt other things) with the appurtenances; to have and 75 

hold the fame unto him the ſaid John Johns, and his heirs and 

aſſigns for ever, to and for the only proper uſe and behoof of the 

laid John Jchns, his heirs and aſſigns for ever; as by the ſaid in- 

denture of releaſe, (relation being thereto had) may more fully 

and at large appear; by virtue whereof, and by force of the by eines 
ſtatute for transfering uſes into poſſeſſion, the ſaid Jobn Yohns whereof, and 
became and was ſeiſed as of fee, of and in the ſaid 29e rever- ere ot 
ion, with the appurtenances; and from thence, until and at the ws lbs; 
time of the determination of the ſaid demiſe of the ſaid ſeveral fee ; and was 
cloſes in which, &c. to the ſaid John Knight, was and continued N 
ſo ſeiſed thereof, immediately from and after the determination ending of the 
of the demiſe of the ſaid ſeveral cloſes in which, &c. to the ſaid rg to the 
Joln Knight became and was, and yet is ſeiſed in his demeſne J. K. 
as of fee, of and in the ſaid ſeveral cloſes in which, &c. and the and tha P. K. 
ſaid Jon Fobns further ſays, that the ſaid Peter Knight, at the pf volicence 
time of the making of the ſaid demiſe by the ſaid Peter Knight let . 
to the ſaid Joſeph, in the ſaid plea mentioned, or at any time to Cefendane 
before or afterwards, had not any licence in writing from the ſaid * 
Cbriſtapber Harris, his heirs or aſſigns, to ſee or let the ſaid tat Whitley 
ſeveral cloſes in which, &c. or any part thereof, to the (aid Jo- wrongfully 


Jeph, or any other perſon or perſons, to tillage ; and that there. Peshed, &c. 


and that the 


fore the faid Joſeph, at the ſaid time in the ſaid plea in that defendants of 
behalf mentioned, at the pariſh aforeſaid, wrongfully and in- bei 525 
juriouſly ploughed the ſaid cloſes in which, &c. and ſowed at} a 
the ſame with corn; and that he the ſaid Joſephb, and treſpaſs in the 


the ſaid Edward Whitley and Peter Bennett, after ſuch ſow. declaration. 
ing, and after the death of the faid Peter Knight. (to wit) at 


and 
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Er loc, c. and by his ſaid declaration complained againſt them; and 
this he is ready to verify: wherefore, in as much as the 
ſaid Joſephb Edward Whitley, and Peter Bennett, have 
above acknowledged that treſpaſs above done, he the faid 
John Johns prays judgment and his damages, on occaſion 

And as to the of 7hat treſpaſs, to be adjudged to bim, Cc. and as to the 

N ſaid plea of the ſaid Joſeph Edward Whitley, and Peter Ben- 

Replication as net, ſecondly above pleaded in bar, as to the ſaid breakin 

to breaking, and entering of the ręſidue of the ſaid cloſes in the ſaid declaration 

de. the rel mentioned, and which, c. and treading down, conſuming and 

(aid cloſes, ſpoiling the graſs there lately growing, with feet in walking ; 
and eating up, treading down, conſuming and ſpoiling the ſaid 
other graſs there alſo lately growing, with the ſaid cattle in the ſaid 
declaration mentioned; and with the wheels of carts, waggons 
and other carriages, tearing up, turning up, ſubverting and 
ſpoiling the ſoil of thoſe cloſes above done; ſays that he, by 
any thing above in that plea alledged, ought not to be barred 

from having his aforeſaid action thereof maintained againſt them; 

Plaintiff con- becauſe he ſays, that true it is, that the ſaid Chriftopher Harris 

13 Eſq. was ſeiſed in his demeſne as of fee, of and in the ſaid cloſes 

in fee, and in 7hrs replication above particularly mentioned, reſidue, &c. in 

the reſt of the which, Sc. and demiſed the ſame to the ſaid John Knight, for 
worn the ſaid term in the faid plea in that behalf mentioned, com- 
poſſeſſion of mencing and determinable as therein is mentioned; and that the 
the reſidue of ſaid Edward Mitchel afterwards died; and that upon his death, 

2 — the ſaid eſtate, ſubſiſting of and in thoſe cloſes, refdue, Ec. and 
in which, Sc. at the time of the making of the ſaid demiſe to 
the ſaid John Knight, ceaſed and determined; and that the ſaid 
John Knight entered upon thoſe ſaid cloſes, refidue, &c. and in 
which, Sc. and was poſſeſſed thereof for the ſaid term, ſo there- 
of demiſed to him as aforeſaid, determinable as aforeſaid; and 
being ſo thereof poſſeſſed, the ſaid Mary Knight died, and that 
the {aid John Knight being fo poſſeſſed of the ſaid cloſes above 
in his replication mentioned, for the term aforeſaid, determinable 
as aforeiaid, he the ſaid John Knight made his laſt will and 
teſtament in writing, and thereby conſtituted and appointed the 
ſaid Peter Knight executor thereof, and afterwards there died, fo 
poſſeſſed of thoſe cloſes, parcel, &c. and that by means of the 
laid premiſes, the faid Peter Knight entered into thoſe cloſes, 
re/idue, &c. and in which, Sc. and was poſſeſſed thereof for the 
reſidue of the ſaid term, determinable as aforeſaid ; and being ſo 
poſſeſſed thereof, he the ſaid Peter Knight demiſed the ſaid cloſes 

above in is replication particularly mentioned, in which, Sc. 
refidue, Ec. with the appurtenances, to the ſaid Jo/eph; and 
that by virtue thereof the ſaid Fo/eph entered into thoſe cloſes, 
and was thereof poſſeſſed; and that the ſaid Peter Knight died : 
an 
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and that thereupon the ſaid demiſe, ſo made by the ſaid Peter 

Knight to the ſaid Joſeph as aforeſaid, ceaſed and determine, 

and the ſaid Joſeph quitted and delivered up the poſſeſſion of thoſe 

cloſes to the ſaid John Fohns, to whom the ſame then belonged, 

as the ſaid Joſeph, Edward Whitley, and Peter Bennett, have 

above in their ſaid plea in bar alledged; but the ſaid Jobn Johns but that the 

further ſays, that the ſaid John Johns, before and at the time of e — 

the end and determination of the ſaid term of ninety-nine years, the wt af ab 

and alſo before and at the time of the ſaid Js ſaid quitting .es leaſe of 

and delivering up of thoſe cloſes above in 2his replication par- Sud e 

ticularly mentioned, parcel, &c. and in which, Sc. was and the time of 

ſtill is ſeiſed in his demeſne as of fee, of and in thoſe cloſes, eee 

reſidue, c. and in which, Cc. and that the ſaid 7% p Ed- ebene 

ward Ii hitley, and Peter Bennett, at the ſaid ſeveral times when, beton, as, 

Sc. of their own wrong, broke and entered thoſe cloſes in hit Hy . 

replication above particularly mentioned, rgſidue of the ſaid cloſes and that de- 

in the ſaid declaration mentioned, and in which, Ec. and trod fendants, 45 

down, conſumed and ſpoiled the faid graſs there then growing, e, 

with feet in walking; and eat up, trod down, conſumed and the creſpais. 

{ſpoiled the ſaid other graſs there alſo then growing, with the 

ſaid cattle in the ſaid declaration mentioned; and with the 

wheels of the ſaid carts, waggons and other carriages, tore up, 

turned up, ſubverted and ſpoiled the faid foil of thoſe cloſes in 

which, Fe. in manner and form as the ſaid John Fohns hath 

above therof complained againſt them; without this, that the Traverſe, that 

ſaid Peter Knight was living at the time when the ſaid 7% to 5 bog 

ay, 6 thoſe cloſes, and ſowed the ſame with corn, as the dme when 
aid 7% pb, Edward Whitley, and Peter Bennett, have above cm 

in pleading, in that behalf alledged; and this he is ready to bes“. 

verify: Wherefore, in as much as the ſaid Joſeph, Edward 

Whitley, and Peter Bennett, have above acknowledged the ſaid 

treſpaſs above done, he the ſaid ohn 7ohns prays judgment and 

his damages, by reaſon thereof, to be adjudged to him, &c. 


7. Burland. 


— 


And the ſaid Toſeph Whitley, Edward and Peter Bennelt, Rejoinder. 
as to the plea of the ſaid John Johns, by him above pleaded in 
reply, as to the ſaid plea of the ſaid %% Whitley, Edward and 
Peter Bennett, ſecondly above pleaded in bar, as to the break- 
ing and entering the ſaid cloies, called Vell Park, and Three 
Pieces, otherwiſe The Three Pieces, parcel of the ſaid cloſes in 
the ſaid declaration mentioned, and in which, Cc. and treading 
down, conſuming and ſpoiling the ſaid other graſs there lately 
growing, with feet in walking, and eating up, treading down, 
conſuming and ſpoiling the graſs there alſo lately growing, with 
the ſaid cattle in the ſaid declaration mentioned, and with the 
wheels of carts, waggons, and other carriages, tearing up, turn- 
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1. 


ing up, ſubverting and ſpoiling the foil of thoſe cloſes, by them 
Confeſſesthe above ſuppoſed to be done, ſay, that true it is, that in and b 
proviſo in the the ſaid indenture of leaſe from the ſaid Chrytopher Harris to 
— 019 the ſaid Fobn Knight, it is provided in manner and form as in 
that C. H. the faid plea of the ſaid John Johns firſt above pleaded, by wav of 
deviſed the reply is alledged, and that the ſaid Chritopher Harris did deviſe 
W. H. and the ſaid rever/ton of and in the ſaid cloſes, in which, &c. to the 
that W. Hl. (aid Vi liam Harris and his heirs, and afterwards died ſeiſed 
r of the fail reverſion, upon whole death the ſaid rever/ion, by 
leaſed the virtue of the ſaid deviſe, came to the ſaid Milliam Harris, and 
ary 8 that the ſaid Milliam Harris thereupon became ſeiſed of the ſaid 
1 reverſion in his demeſne as of fee, and being ſo ſeiſed thereof, 
the reit of the har gained, ſold and releaſed the ſaid reverſian to the ſaid John 


firlt pert of I . . 2 .. 8 a 
. ; obns and his heirs, and that the ſaid o Johns by virtue 


. tion, thereof, and by force of the ſtatute for transferring utes into 


poſſeſſion, became and was ſeized as of fee, of and in the faid 
whole r. verſion, with the appurtenances, and from thence until, 
and at the time of the determination of the ſaid demiſe of the 
{aid ſeveral cloſes, in which, Sc. to the faid Fr Knight was, 
and continued ſo ſeiſed thereof, and immediately from and after 
the determination of the ſaid demiſe, of the ſaid ſeveral cloſes, 
in which, Sc. to the ſaid 7% Knight became, and was, and 
vet is ſeiſed in his demeſne, as of fee of and in the ſaid ſeveral 
cloſes, in which, &c. and that the faid Peter Knight, at the 
time of the making of the ſaid demiſe, by the ſaid Peter 
Knight to the ſaid Joſeph, in the ſaid plea mentioned, or at any 
time before or after had not any licence in writing from the 
ſaid Chriſtopher Harris, his heirs or aſſigns, to ſet or let the (aid 
ſeveral cloſes, in which, &c. or any part thereof to the ſaid 
Foleph, or any other perſon or perſons to tillage, in manner and 
torm as in the ſaid plea firit above pleaded in reply is alledged, 
2 but that the ſaid Joſeph Whitley, Edward and Peter Bennett 
the plaintiff further ſay, that the ſaid John Johns aid not at any time during 
did not re- the faid term ſo demiſed, by the ſaid Chriſtopher Harris, to 
— the ſaid John Knight as aforeſaid, re-enter into the ſaid demiſed 
ſulting. premiſes, with the appurtenances, or any part thereof, and this 
Er leer ce. the ſaid %%, Whitley, Edward and Peter Bennett are ready 
to verify ; wherefore they pray judgment if the ſaid John 
Ac tothe J, ought to have or maintain his ſaid actior thereof, againſt 
other part of them, Ec. And the ſaid Foſeph Whitley, Edward and Peter Ben- 
_ 3 nett, as to the ſaid plea of the ſaid John obns, by him above 


dente lay. pleaded in reply, as to the {aid plea of the faid Jo/eph Whithy, Ed- 


that at the <oard and Feter Bennett, ſecondly above pleaded in bar, as to the ſaid 


wre A breaking and entering of the re/due of the ſaid cloſes, in the 
plouꝑ 


bog wing, laid declaration mentioned, and in which, Ec. and treading down. 
Peter Koight conſuming and ſpoiling the graſs there lately growing, with feet 
— fins: in walking; and eating up, treading down, conſumiag and ſpoil- 
to tne coun- ing the ſaid other graſs there allo lately growing, with the ſaid cat- 
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tle in the ſaid declaration mentioned; and with the wheels of carts, 

waggons and other carriages, tearing up, turning up, ſubyerting 

and ſpoiling the ſoil of thoſe cloſes, by them above ſuppoſed to 

be done, as before, ſay, that the faid Peter Knight was 

living at the time when the ſaid Jeſepb fo ploughed thoſe 

cloſes, and ſowed the ſame with corn, as the ſaid Joſeph And iſſve 
Whitley, Edward and Peter Bennett, have above alledged, and of Re *%%g 
this they put themſeives upon the country, &c. and the faid Ms. 
Jobn Johns doth the like. | John Glynn, 


And the faid John Johns, as to the faid plea of the ſaid Jo- 6 
feph Whitley, Edward and Peter Bennett, above plæaded by morter to the 
way of refoinder to the ſaid plea, of the ſaid John Johns, Joioder. as 


— 


above pleaded, in reply to the ſaid plea of the ſaid Joſeph Ones fois 
Whitley, Edward and Peter Bennett, ſecondly above pleaded in pak, and The 
bar, as to the breaking and entering the ſaid cloles, called Vell | rex Pieces. 
Park, and Three Pieces, otherwiſe The Three Pieces, parcel of the 
ſaid cloſes, in the ſaid declaration mentioned, and in which, 
Sc. and treading down, conſuming and ſpoiling the graſs there 


lately growing, with feet in walking, and eating up, treading 


down, conſuming and ſpoiling the ſaid other graſs, there lately 


growing, with the ſaid cattle, in the ſaid declaration mentioned, 
and with the wheels of carts, waggons and other carriages, tearing 
up, turning up, ſubverting and ſpoiling the foil of thoſe cloſes, by 
them above done, ſays, that zhat plea fo pleaded by way of re- 
joinder, and the matter therein contained, are not ſufficient in 
law to bar the ſaid John Fobns, from having his aforeſaid action 
thereof, maintained againſt the ſaid TJojeph Hhitl y, Edward 
and Peter Bennett, and to which ſaid plea ſo pleaded, by 
way of rejornder, in manner and form as the ſame is above plead- 
ed, he the ſaid John 7ehns has no occaſion, neither is he bound 
by the law of this realm to anſwer, and this he is ready to verify: 
wherefore, for want of a ſufficient refoinder in this behalf, he the 
ſaid Jobn Jobns, as before, prays judgment and his damages, on 
occaſion of hat treſpaſs, to be adjudged to him, Ec. 
J. Bur and. 


And the ſaid Foſeph Whitley, Edward and Peter Bennett, der in 
for that the matter aforeſaid, by them above by rejoining al- mutter. 
ledged (which they are ready to verify, as the court here ſhall 
order) is ſutficient in law, to bar the taid John Jahns from 
having his faid action againſt them, the ſud Toe; 4, 


Edward and Peter Bennett, which ſaid matter the ſaid 70 


Johns hath not denied, nor any ways anſwered thereto, but en- 

tirely refuſeth to admit the verifying the ſame, pray judgment, 

and that the ſame John Johns may be barred from having his 

tad action againſt them, &c. And becauſe the juſtices Here will Cui 4 
adviſe themſelves of, and upon the premites before they give vy«re vale. 
judgment 
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judgment thereon, day is given to the ſaid parties here, until in 
eight days of Saint Martin, to hear their judgment, for that the 
ſaid juſtices here are not yet adviſed thereof, &c. 


This caſe was argued November 23d, 1770, by Serjeant Bur- 
land for the plaintiff, and Serjeant G/ynn was prepared and ready 


to have argued for the defendants. 


Co. Lit. 218 


A proviſo in 
a leaſe to re- 
enter for a 
condition 
broken, can 


The queſtion upon the pleadings, for the conſideration of the 
court was, whether the defendant Hhitley had a right to enter, 
after the determination of the term of 99 years, by the death of 
Peter Knight, and take the emblements of thoſe cloſes which he 
{Whitley } had ploughed and ſowed, while his intereſt at will ſub- 
liſted, and in the life-time of Peter Knight, notwithſtanding the 
proviſo that it ſhould be lawful for Chri/topher Harris (the leflor 
of the 99 years erm) his heirs and afiigns, to re-enter into the 
cloſes in which, Ec. if the ſame ſhould be Jet to tillage, without 
licence in writing from the ſaid Chriſtopher Harris, his heirs or 
aſſigns, firſt had and obtained; as neither the ſaid Chriſtopher 
Harris, his heirs or aſſigns, (or the plaintiff) entered before the 
determination of the ſaid term of 99 years, for the breach of the 
ſaid proviſo or condition therein, by ploughing and ſowing the 
clofes in queſtion. 


Tt was faid by Serjeant Burland, that if the leſſor, his heir or 


aſſignee (the plaintiff) had entered for breach of the condition, 
before the determination of the 99 years term, the defendant 
would certainly have had no right to re-enter and take the 
emblements ; and that although the plaintiff did not enter during 
the term for the condition broken, but entered only at the de- 
termination of the term, it ſhall have the ſame effe& as if he 
had entered for the condition broken, and he, being in by law, 
ſhall take advantage of the breach of the condition, and the de- 
fendant ſhall not have the emblements, and take advantage of his 
own wrong. 


Curia. The proviſo could only operate during the continu- 
ance of the leaſe ; when that was determined, the proviſo was 
vaniſhed and gone; and the plaintiff having never been in poſ- 
ſeſſion by right of re-entry for the condition broken, can have 


ou eperate no advantage thereof; and the defendant who ploughed and 


during the 
term, and 
vaniſhes 
when that 
ends, 


ſowed the land, has in law and juſtice, a right to reap and take 
the emblements. 


Judgment for the defendant. 


r 
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Loyd verſus Williams. C. B. | 
OHN LOT D (in his own name only) ſued out a dl 
mon capias ad reſbondendum quare clauſum fregit againſt the aftion gui 
defendant, who being ſerved thetewith, entered his a pearance z 8 * : 
and being now in court, the plantiff declared againſt him, in an 5 — 
action gui tam pro domino Rege quam pro ſeipfo, Cc. and not in any enten 
action at his own ſuit only. ſued out in his 


only, and 
It was moved by $ecjerinns Nares and Glynn, that the declara- Veil enough. 
tion might be ſet aſide for this (ſuppoſed) TR or variance 
hetweeg the capias and declaration.” : 
Serjeant Davy for the plaintiff inſiſted, that after the defen- 
dant had entered his appearance to a common capias, and was in 
court, the plaintiff might declare againſt him in an action gui 
tam, &c. or in' any other perſonal action; that if a plaintiff 
ſues out a i capits with an ac etiam, in order to hold the defendant to 
bail, in an action upon the caſe upon iſſumpſit; if he wilt 
waive his ball, he may declare in any other action againſt the : gan 1052. 
defendant, after he is in court: and of that opinion was the 2 Wilſon, 
court; and held that the declaration in this a e, in an action 
qui tam, &c. was well enough, the defendant being in court, 
and having appeared to a capias ſued out in the e Paint s name 
only, not qui tam, Se. 


119 


Gull on the demiſe of Jeffeieys Eſq. verſus Poyntz Device of 


meſſuages, 
4 . b * with all houſes 
barns, (lables, 


E JECTMENT of thetis meſſuages, fix acres of 8 


ſtand upon 
and ſix acres of meadow, with the appurtenances, in tha or belong to 
pariſh of Thackbam in Ber#ſhire, tried at the laſt aflizes, when ave fad me- 
verdict was found for the' plaintiff, ſubject to the ES of this , "dh 


court upon the followiug caſe; which ſtates, ing tothe 


me ſſuages 


That William Smith of Midgban i in cam 8 on the 2th 0 K 18 


day of Merch 1706, purchaicd the meſſuages and tenements, 
with the appurtenanees in the declaration mentioned, all together 
at the ſame time, (as, appears by the purchaſe deed) in fee; ant 
being ſo ſeized thereof by: his il, dated the 2 th day of t 
1707, (amongſt other things) deviſed in theſe words, vi. As 
touching ſuch, worldly eſtate wherewith God hath bleffed me, 


. | þ x nap. . diſpoſe of the ſame in the following manner and - 


e farm; Imprimis, I give and bequeath to E/tzebeth, my well 
O N beloved +. 4 15 


* 


— 
12 


% beloved wife (whom I likewiſe conſtitute, make and 


queſtion, and having married one Norman, ſhe and | 
Norman joined with 7 ohbn 7cfereys (ſuppoſing him to have the re- 
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| ordain 
«© my only and ſole executrix of this my laſt uu and teſtament), 
« all and ſingular my goods and chattels, ready money, book 
« dchts or other debts, my debts being paid and funeral 
charges diſcharged, and likewiſe thoſe three meſſuages, one 
c lying or being in the aboveſaid Midgham, in the pariſh of 
«© Thackham, the other two in Henwick, in the faid pariſh, 
* both in the ſaid county of Berks, with all houſes, barns, . 
e fables, flalls, &c. that flands upon, or belongs to the ſaid meſ- 
«« ſuages, during her natuaral hfe ; and I alſo give hereby then 
„that ſhe ſhall give 70, or aſſign what ſhe leaves at her death 
«© upon the ſaid m-ſuages, the term of thirty. days, to rid of 
and take away, all goods, chattels, &c. that are or were pro- 
«« perly her's) and after the deceaſe of my ſaid wife, I give and 
«© bequeath the ſame to John Jeffereys, and to the beirs male of 


* 


«© bis body for ever.“ | 
WilliamSmith the teſtator died ſoon afterwards, in the year 1707; 
whereupon. Elizabeth his widow entered upon the Prue in 

ver huſband 


mainder in ſee in him, whereas he had only a remainder in tail) in 
conveying the premiſes in queſtion in fee, (without levying or 
ſuffering any fine or recovery) which by ſeveral meſue convey- 
ances came to the defendants father in fee, upon whoſe death 
the defendant entered, = 

John Feffereys the remainder-man in tail died a few years ago; 
and a bill being depending in the court of Chancery, between 
Benjamin Jeffereys his heir in tail, (the leſſor of the plaintiff) and 
the defendant Poywtz, that court directed this ejefiment to be 
brought, in order to have the opinion of this court upon this. 
ſingle queſtion, viz. whether by the words of the ii above. 
ſtated, the /ands and meadows ſhall pals, as well as the . meſyages ;. 
no lands or meadow being mentioned in the deviſe but only free 
meſſuages, with all houſes, barns, ſtables, ſtalls, etcetera? ' + 

This caſe was argued by Serjeant Nares for the plaintiff, 
and Serjeant Jephſon for the defendant. Many caſes were. gited 
on both ſides ; but as none of them apply dire&ly to the point, 
the court laid no ſtreſs upon any of . and therefore I do 
not fet them down here. After ſome time taken to conſider, 
the court gave judgment for the plaintiff, that the lands and 
meadow paſſed by the will, as well as the meſuages, 


Curia. Caſes in the books upon wills may ſerve to guide us 
with reſpe&t to general rules in the conſtruction of deviſes in 


* 
1 

N 
g 
4 
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-oills, but unlefs a caſe cited be in every reſpect directly in point, 
and agree in every circumſtance with hat in queſtion, it will have 
little or no weight with the court; who always look upon the in- 
tention of the teſtator as the polar ſtar dĩrecting them in the 
conſtruction of "wills. = C * 

| Thaw 7 The #1] * 248 b © hs 

The teſtator In the preſent deviſe, has clearly manifeſted his 
intention to diſpoſe of his whole eftate ; for thus he begins, . As 
« touching ſuch worldly eftate wherewith God hath bleſſed me, 
„ give, Cc. And therefore, if the words of the ill will 
beat it, we muſt determine that he has thereby diſpoſed of his 
whole worldly eſtate; by the words, ſuch worldly eftate wohere- 
« 'coith God hath bleſſed me, means, I intend by this my 01// 
«. to give every thing I have in the world ;” and are more com- 
prehenſive, expreſſive and forcible to take in the whole thing 
intended to be given, than any particular eſtate or intereſt in the 
thing intended to be given. 


ny 


143 


If the meſſuages and lands had been purchaſed at different See Cro. F4. 


times, or had been occupied and enjoyed in ſeveral and diſtin 8 


farms, it might have been doubtful, whether the lands (in 
that caſe) would have paſſed; but as it appears by the ſtate of 
the caſe, that the teſtator purchaſed the hole together, about 
one year and two months before he made his will, and (we muſt 
take it) was in poſſeſſion of the whole at the time of making his 


will, (as nothing appears to the contrary) it ſeems very clear, 


that he intended to deviſe the whole, both #zeſſuages and lands. 
We lay no ſtreſs upon the words et cetera; for it would be 
dangerbus to ſay, that Cc. means lands; however, taking the 
other words along with the c. and all the circumſtances above 
ſtated together, they manifeſt the teſtator's intention, that the 
lands and meadow, as well as the meſſuages, ſhould paſs by the 
deviſe: and we are all of opinion, that they did paſs thereby, 
as one integer or whole farm; as much as if the teſtator had ſaid, 
I give and deviſe all that my farm, with the appurtenances, 
« which I purchaſed of A. B. which, without doubt, would 
have paſſed the whole, both meſſuages and lands. 


Judgment for the plaintiff. 


rs, 


40. 
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Throgmorton, on the demiſe of Robinſon, ©er/u; 
Wharrey. C. B. Ante, Ter. Trin. 10 Geo. 3. 


N this term the caſe was argued the third time, by Serjeant 
oa Burland for the plaintiff, and Serjeant Forſter for the defen- 
dant. See the full and exact ſtate thereof in the laſt term, 


J. R beirg Serjeant Burland — Jobn Robinſon being ſeiſed in fee of the 
ſeized in fee, copyhold lands in queſtion, on the firſt day of Auguſt 1720, ſur- 
— rendeted the ſame to the uſe of Mary Arnall, (whom he then 
Jands to M.A. intended to marry) and the heirs of their two bodies lawfully. 
whom he in- to be begotten ; and for default of ſuch iſſue, to the uſe of the 
— and right heits of the ſaid John Robinſon. The marriage afterward; 
the heirs of took effect, and Mary was accordingly admitted tenant of the 
ern premiſes in queſtion. | ED ll 


for default of ſuch iſſue to the uſe of the right heirs of the ſaid J. R. Reſolved, that M. A. took an eſtate 
for life, with contingerit retwainder to the heirs of the body of her and het huſband, e 


Tu queſtion is, whatreſtate the wife took by the ſurrender? 
I ain to. contend, that ſhe took an eſtate in ſpecial tail executed. 
. . : * ; 8 5 ' 


It is. laid down in +Beresferd's caſe, 7 Rep. 42. a. that ſuch 
conſtruction of a deed ſhall be made, as to produce*three'effeds; 
1. To ſtand with the-cule of law; 2. With the intention of the 
donor; 3. That all the parts of the deed may ſtand together, 

if this may be by the rule of law. | N | 


In confideration of the marriage, the friends of the wife were 
bargaining with the intended huſband, for the benefit of her and 
her children; and it was never meant, that it ſhould be in the 
power of the huſband and wife to bar the iſſue; which it cet- 
tainly would be, if ſhe only took an eſtate for life, with. a con- 
tingent cemainder to the heirs of their two bodies, as is con- 

tended on the other. ſide; and therefore, to carry the intentlon 
1 Leo pl. f Eh Oy EY | 

133. Dyer Of the parties into execution, the wife muſt take an eſtate in 
o a,b {ſpecial tail: and in ſuch caſe all the perſons will take the eſtate 
8 abs, which was intended for them; therefore the court will vo a8 far 
Yelv. 121. as poſſible to effectuate the deed of ſurrender; and will not 
i Roll. gef. favour a contingent remainder, if it clearly appears that the 
13 4, Intention of the parties was to create a better eſtate for the wife 

and her iſſue. | 


Serjeant Forfter for the defendant—Mary Arnall took an eſtate 
tor lite, with a contingent remainder to the heirs of the bodies 
of her and her. hpſband. It could not be the intention of her 


huſband, 


PPP 0 CP 


—— 
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huſband, that ſhe ſhould have an eſtate tail executed; for in that Co. Car. 10:2. 
caſe, if ſhe had ſurvived him, it would have been in her power 1 Raye, 
to give away the eſtate from his children by her; and he cited 
Goſſage verſus Taylor, Style 325. as in point, that the wife took 
only an eſtate for lite, with a contingent remainder to the heirs 
of their two bodies; and after a few days taken to conſider, 
the court were of that opinion, and gave judgment for the 
defendant. £<- + .. ee, Aa fot. 2h, 


- 


Dowgall ver, Bowman. C. B. 


ER EAN T Burland moved for leave to plead ſeveral pleas The defen- 
to a declaration in caſe, upon promiſes ; viz. non aſſumpfr cant cannot 
— . plead non 
to all the counts, and a tender; which was oppoſed by Serjeant — es 
Leigh, who inſiſted, that the courſe and practice of pleading a all the count, 
tender, is, to plead it to part, and non aſſumpſit as to all the reſt, _ tender 
And of that opinion was the court; and refuſed to give leave to O_ 


plead non aſſumpfit to the whole declaration, and a tender as to 
part. 


Strithorſt ver/us Graeme Eſq. C. B. 
6 SE upon feveral promiſes. The defendant pleaded, nen The ſtatete of 


afſumpfit infra ſex annos. The plaintiff replied, that he was CE. 
abroad at the time of making the ſeveral promiſes in the gin to run 
declaration, viz. at A. in the kingdom of $. and that he hath _ 
ever ſince been, and ſtill is, abroad out of this kingdom. The roof 


is a foreigver, 


defendant demurred, and the plaintiff joined in demurrer. urtil he comes 
into this 


realm, 


Serjeant Glynn, for the defendant, objected that the replica- 
tion was ill; but gave no reaſon why it was ſo, that I heard, 


Curia. If the plaintiff is a foreigner, (as it ſeems he is) and 
doth not come to England in fifty years, he ſtill hath fix vears 
after his coming into England, to bring his action; and if he 
never comes to England himſelf, he has always a right of action 
while he lives abroad, and ſo have his executors or adminiſtra— 
tors after his death. An infant may ſue before he comes of age, 
if he pleaſes ; but if he does not, he has fix years after he comes 
of age to bring his action. While any of the diſabilities men- 
tioned in the ſtatute of limitations continue, the party may, bur 
is not obliged to commence his action: the ſtatute doth not run, 
while any of thoſe diſabilities continue. 


Judgment for the plaintiff. 
P p 3 
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Tinkler ver/us Poole and another. B. R. 


as Hey. ROVER for twenty-three barrels of herrings. Upon not 


againſt officers guilty pleaded, this cauſe was tried at We/tminſter, befor; 
dende re Lord Mansfield. Verdict for the plaintiff. Damages 287. 1; 


makinga Coſts 405. ſubject to the opinion of the court, upon theſe ſhort 


wrongful facts; viz. 
ſeizure of 


goods, The defendants being officers of the ſalt duties, tortiouſly 


ſeiſed the twenty-three barrels of herrings; the plaintiff demanded 
the Herrings to. be reſtored to him, which was refuſed, ang 
they were condemned by the commiſſioners of the ſalt duties: it 


appeared at the trial, there was no legal foundation for ſuch 
condemnation, 


Mr. Dunning, for the defendants, objected that *rover did not 
lie againſt the defendants; for that the ſeiſure of the herrings, 
and putting them into the Cuſtom-houſe warehouſe, could not 
be ſaid to be a convcirion to the uſe of the defendants, the 
King's officers, but treſp:!s, or treſpaſs on the caſe : and he cited 
Bunb. (7, 68, '80. | 


But per curiam—The King had no property; ſo the goods 
were tortiouſly ſeiſed by the defendants, which was a converſion 


in the defendants, the officers. And the caſe in Bunb. 67. is 
not law. | 


Judgment for the plaintiff, 


Buſcall and others, Aſſignees of Thickpenny a Bank- 
: rupt, ves Hogg, C. B. 


eee T7 ROVER for a great many goods, to the value of 5001. 
Plaiaciff. with- Upon not guilty pleaded, this cauſe was tried at the laſt 
ont colts, he aſſizes for the county of Norfo/, before Lord Chief Baron Par- 
hate. aw ker. Whereupon it appeared on the plaintiffs evidence, by 
nonſuites. feven witneſſes, that Thickpenny was an 1nn-keeper; and that he 
not only fold liquors to his gueſts /-oſpitantibus} in his inn, but 

allo fold divers quantities of wine, rum and brandy, by four, five 

and fix gallons at a time, to ſeveral perſons living two and three 

miles diſtant from his inn, for them to retail out and ſell again, 

and had done thus for ſome years; whereupon it was inſiſted by 

the counſel for the plaintiffs, at the trial, that this ſort of trading 

by an inn-keeper, made him liable to a commiſſion of bankrupt: 

but 


3 F = . +1 4 4 *s *s 4 Me, 7 2 4 4 a 3 d © . 1 ** Po 
bs 18 1 > a 0 a 3 8 2 2 e . 2 4 
* r n N * 5 . . —_ 


"4 
+ 
we 
*. 
4 
* * 
* 
1 
* 
1 & 
' 
- 9 
q I 2 
935 
\ 4 
1 
4 
. 
Lf 


: . - 2 5 s 4 > - «4,4 e wo o 
CO BORES ITN £0 ep I. a 5 * ; 


= 5 


— 


— Michaelmas Term 11 Geo. J 1770. 147 


— * 


but the Chief Baron, without hearing any other evidence, was 
of a diffetent opinion; and ordered the plaintiffs to be nonſuited, 
with leave to move the court for a new trial, without coſts, in 
caſe he was miſtaken in his opinion. 


And now, upon the motion of Serjeants Whitaker and Forfter, 
to ſet aſide the nonſuit, the court was clear of opinion, that the 
plaintiff ought not to have been called, but the matter ought 
to have been more fully ſifted and gone into at the trial; that 


it not appearing to the court here, what proportion Thickpenxy's 


trade in his inn bore to his trading abroad and out of doors, 
they could not judge whether he was liable to be a bankrupt 
or not; and therefore they ſet aſide the nonſuit, and granted a 
new trial without coſts. 


Nota. It was ſaid by Wilmot Chief juſtice, that if Thick- 
penny's trade and profits in his inn was much larger than his 
trade and profits abroad out of the inn, he ſhould incline to think 
that he was not liable to be a bankrupe, If it ſhould come out 
in evidence that Th:c&perny got 600 J. per annum in his inn, and 
not 600 s. per annum by ſending out and felling liquors abroad; 
he ſeemed clear in opinion, that he could not be a bankrupt. 
However, as there was general evidence that he was a trader out 
of his inn, the plaintifts ought not to have been nonſuited. 


Simmons verſus Shannon. C. B. 


PON a motion on behalf of the defendant, to ſet afide the Pr. 

LJ judgment in debt on a bond for irregularity, it was ſworn e oh 
by the defendant's attorney, that he had put in bail for her, being ics, 
but that he had never received any declaration, or any notice of whether ne- 
a declaration being left in the prothonotaries office; which upon 8%, Sele 
ſhewing cauſe was admitted to be true, but at the ſame time it 
was inſiſted on. behalf of the plaintiff, that the judgment was 
regular; for that, by the known practice of the court where 
ſpecial bail is put in by the defendant's attorney, there is no oc- 
cation to give him notice of a declaration being entered and 
filed in the office, but he ought to ſearch for it 7here. There 
being a variety of opinions among the prothonotaries and ſe- 
condaries, touching this point of practice, the court fet aſide the 
Judgment upon payment of coſts to plaintiff's attorney, and ſaid 
they would make a rule to ſettle this point of practice. Nota, the 
capias was returnable, the firſt return (November 3d) declaration 
left in the office de bene efſe, November 6th, bail was put in on the 
dth, on the 1oth exception was made to the bail, on the 13th 
the bail juſtified ; on the 14th plaintiff's attorney found plea of 
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granted to 


Tinkler verſas Poole and another. B. R. 


a. ROVER for twenty-three barrels of herrings. Upon not 
againft officers guilty pleaded, this cauſe was tried at We/tminſter, befor, 
2 — ; Lord Mansfield. Verdict for the plaintiff. Damages 281. 1559. 


making a Coſts 405. ſubject to the opinion of the court, upon theſe ſhort 


wrongful facts; viz. 
ſeizure of 


— The defendants being officers of the ſalt duties, tortioul, 


ſeiſed the twenty-three barrels of herrings; the plaintiff demanded 
the Herrings to. be reſtored to him, which was refuſed, and 
they were condemned by the commiſſioners of the ſalt duties: it 
appeared at the trial, there was no legal foundation for ſuch 


condemnation. Cr 


. Mr. Dunning, for the defendants, objected that rover did not 
he againſt the defendants; for that the ſeiſure of the herring, 
and putting them into the Cuſtom-houſe warehouſe, could not 
be ſaid to be a converiion to the uſe of the defendants, the 

| King's officers, but treſpaſs, or treſpaſs on the caſe : and he cited 
Bunb. C7, 68, '80. 


x | But per curiam—The King had no property; ſo the goods 
were tortiouſly ſeiſed by the defendants, which was a converſion 
in the defendants, the officers. And the caſe in Bund. 67. is 

not law. | e 
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Judgment for the plaintiff. 


Buſcall and others, Aſſignees of Thickpenny a Bank- 
N rupt, verſus Hogg. C. B. 


A newtrial ROVER for a great many goods, to the value of 700ʃ. 
vlaieniE with» Upon not guilty feces, this cauſe was tried at the laſt 
ont colts, he aſſizes for the county of Norfolł, before Lord Chief Baron Par- 
vnpro cy ker. Whereupon it appeared on the plaintiffs evidence, by 
nonſuited. 


not only fold liquors to his gueſts ( Hſpitantibus in his inn, but 


miles diſtant from his inn, for them to retail out and ſell again, 
the counſel for the plaintiffs, at the trial, that this ſort of trading 


but 


ſeven witneſſes, that Thickpenny was an inn-keeper; and that he 


alſo ſold divers quantities of wine, rum and brandy, by four, fibe 
and fix gallons at a time, to ſeveral perſons living two and three 


and had done thus for ſome years; whereupon it was inſiſted by 


by an inn-keeper, made him liable to a commiſſion of bankrupt: 


wy 
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| ſhewing cauſe was admitted. to be true, but at 'the ſame time it 
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but the Chief Baron, without hearing any other evidence, was 
of a diffetenit opinion; and ordered the plaintiffs to be nonſuited, 
with leave to move the court for a new trial, without coſts, in 


caſe he was miſtaken in his opinion. | 


N £ " | 
And now, upon the mation of Serjeants Whitaker and Forfter, 
to ſet aſide the nonſuit, the court was clear of opinion, that the 
plaintiff ought not 'to have been called, but the matter onght 
to have been more fully fifted and gone into at the trial ; that 
it not appearing to the court here, what proportion Thickpenxy's 


trade in his inn bore to his trading abroad and out of doors, 


they could not judge whether he was liable to be a bankrupt 
or not; and therefore they ſet aſide the nonſurt, and granted a 
new trial without coſts, 


Nora. It was ſaid by Wilmer Chief Juſtice, that if Thick- 
penny's trade and profits in his inn was much larger than his 
trade and profits abroad out of the inn, he ſhould incline to think 


that he was not liable to be a bankrupt, If it ſhould come out 


in evidence that Th:c&penny got 600 J. per annum in his inn, and 
not 6005s. per annum by ſending out and felling liquors abroad; 
he ſeemed clear in opinion, that he could not be a barkrupr. 
However, as there was general evidence that he was a trader out 
of his inn, the plaintiffs ought not to have been nonſuited. 


Simmons verſus Shannon. C. B. 


PON a motion on behalf of the defendant, to ſet aſide the Prei. 
judgment in debt on a bond for irregularity, it was ſworn b 
by the defendant's attorney, that he had put in bail for her, being tics, 
but that he had never received any declaration, or any notice of whether ne- 
a declaration being left in the prothonotaries office; which upon 8 
was inſiſted on behalf of the plaintiff, that the judgment was 
regular; for that, by the known practice of the court where 
ſpecial bail is put in by the defendant's attorney, there is no oc- 
cation to give him notice of a declaration being entered and 
fled in the office, but he ought to ſearch for it there. There 
being a variety of opinions among the prothonotaries and ſe- 
condaries, touching this point of practice, the court fet aſide the 
Judgment upon payment of coits to plaintiff's attorney, and ſaid 
they would make a rule to ſettle this point of practice. Nota, the 
capiat was returnable, the firſt return (November zd) declaration 
left in the office de bene efſe, November oth, bail was put in on the 
Sth, on the 10th exception was made to the bail, on the 13th 
the bail juſtified ; on the 14th plaintiff's attorney found plea of 
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coverture in abatement in the office, and ſo ſigned judgment, 
the plea being put in after the four days. Per Chief Juſtice, it 
is a good defence. Per Gould Juſtice, Let it not be underſtood 
that by our ſetting aſide the judgment under the circumſtances 
of this particular caſe, that the court means hereby to enlarge the 
time for pleading dilatory pleas beyond four days. 


Hilary Term 
11 Geo. 3. 1771. 


| "—_ 


ANUARY 23d, 1771, Mr. Baron Smythe and Mr. 

Juſtice A/on, two of the lords commiſſioners of the great 

ſeal, fat in the court of Chancery this morning: at noon 
the lords commiſſioners reſigned the ſeal to the King, when his 
majeſty was pleaſed to give it to the lord commiſſioner Bathurſt, 
one of the juſtices of his majeſty's court of the bench, with the 
ſtyle and dignity of Lord High Chancellor of Great Britain, be- 
ing lately created a peer of the realm, by the ſtyle and title of 
Henry Lord Afpſley, Baron of Ajfley, in the county of Suſſex. 


January 25th, Sir George Nares, knight, one of the King's 
ſerjeants at law, was appointed by his majeſty a juſtice of his 
court of the bench, in the room of Lord 4p/ley. 


January 26th, Sir William de Grey knight, the King's attorney i 
general, was called to the ſtate and degree of ſerjeant at law, 
and appointed by the King lord chief juſtice of his majeſty's 


court of the bench ; and 


On Monday, Fanuary 28th, the right honourable lord chief 
juſtice de Grey, and the honourable Mr. Juſtice Nares took their 
reſpective places in court. 


On 
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On Monday, February the 4th, Richard Leigh. ſetjeant at law 
kiſſed hands, on being appointed one of the King's ſerjeants; he 
was ſworn in the 5th, and took place in the courts on the 6th 
of February. r . | 


Nelchart and others ver/wus Halſey and others, Executors. 


C. B. 


HE plaintiffs brought an action upon the caſe, in the In what caſe 
court of King's Bench againſt the defendants, upon 14 
contract made between the plaintiffs and the teſtator of the until cofts of 
defendants, for forage found and provided by the plaintiffs, for = nonſvit in a 
the Britiſh troops in Germany, in the laſt war, at the inſtance 8 
and requeſt of the ſaid teſtator, to the amount of 10,000 /. fame parties 
which was tried before Lord Mansfield, at the fittings after laſt be paid. 
Eaſter term, when his lordſhip being of opinion (upon the evi- 

dence then given) that the contract was made upon public 

faith, and the credit of the government, and not upon the 

credit of the teſtator of defendants, ſo the plaintiffs were non- 


ſuited upon the merits. 


In Trinity term laſt, the plaintiffs moved the court of King's 
Bench for a new trial, which was refuſed ; the whole court 
being of opinion (upon Lord Mangſield's report) that the contract 
was made upon the credit of the government, and not of the 
teſtator of defendants. 


In Michaelmas term laſt, the plaintiffs brought another (the 
preſent) action upon the caſe againſt the defendants, and have 


declared upon the very ſame contract ; the plaintiffs have alſo 
filed a bill in Chancery. 


In the preſent term, Serjeant Bur/and, on behalf of the de- 
fendants moved, that proceedings might be ſtaid in this action, 


until the plaintiffs ſhall have paid to the defendants the coſts of 


the nonſuit in the former action in B. R. which had been taxed 
by the maſter at 48 J. 10s. He made this motion upon two 
grounds: ½, he produced an affidavit of all the facts above 
ſtated, and that the plaintiffs were foreigners, reſiding in Ger- 
many, out of the reach of the proceſs of the courts here. 24h, 
That it appears from the facts ſtated in the affidavit, that this 
ſecond action is vexatious, the court of B. R. having unani- 
mouſly given their opinion, upon the motion for a new trial, that 
the plaintiffs have no right of action upon the above contract, 
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{,ravenor e v. 
Cape, Eaſter 


9 Geo. 3. 


An 


and therefore upon that ground alone (tho' the plaintiffs had not 
been foreigners) he ſubmitted, that this court would ſtay the 
plaintiffs proceedings in this action, until they pay the coſts 
taxed in the former; that although the court will not oblige 
foreigners in the firſt inſtance to give ſecurity for coſts, becauſe 
of the difficulty they may be under to do it here, and on account of 
trade, yet when foreigners are vexatious (as the plaintiffs ap- 
pear to be in this caſe) the court will oblige them to do juſtice, 
and pay the coſts taxed, or ſtay the proceedings in this action. 
He cited Gravenor verſus 2 0 Eaſter Term, 9 Geo. 3. C. g. 
which was #rover to try whether A. B. was a bankrupt, wherein 
the plaintiff was nonſuited upon the merits, and after a whole 
year's acquieſcence, the plaintiff, not having paid the defendant 
the coſts of the nonſuit, brought another action pon the caſe on 
promiſes, to try the very fame fact, and the court ſtayed the pro- 
ceedings in the latter action, until the coſts of the nonfuit- in 
the former ſhould be paid to the defendant Cape, upon this 
ground viz. that they thought the ſecond action was vexatious. 
Serjeant Burland allo cited 1 Lord Raym. 697. Baſs verſus Fir- 
men, Wherein it was moved, that the plaintiff might not pro- 
ceed before he had paid the cofts of a former nonſuit, which 
(indeed) was denied by the court, becauſe the merits did not 
come in queſtion upon the trial upon which he was nonſuit; 
but he ſubmitted to the court, that if the plaintiff Baſs had been 
nonſuited upon the merits; the court of B. R. in that caſe, 
would have ſtayed the ,proceedings until he paid the coſts of 
the former nonſuit. Whereupon this court made a rule for the 
plaintiffs to ſhew cauſe, why proceedings ſhould not be ſtayed 
in the preſent action, until they ſhall pay the coſts taxed upon 
the nonfuit. 


Upon ſhewing cauſe, Serjeant 7eph/ſon for the plaintiffs ſaid, 
that this was a motion of the firſt impreſſion, that the caſe in 
Lord Raym. 697, 1s not a determination in the preſent point ; 
that this rule is generally grantable only in gjeciment; and that in 
the caſe of Gravenor and Cape, the plaintiff had aquieſced a 
whole year, and a dividend of the bankrupt's effects had been made 
before the plaintiff commenced the ſecond action, and that all 
the facts material had been fully gone into, and diſcuſſed upon 
the former trial, ſo that the court thought the ſecond action 
vexatious ; that the plaintiffs, in the preſent caſe, commenccd 
the action recently after the court of King's Bench had refuſed 
a new trial; ſo that he ſubmitted to the court, that the caſe of 
Gravenor and Cape was not like the caſe at bar; he cited 1 
Barnes 99. Lazarus verſus Pritchard. Hil. 11 Geo. 2. in.trover, 
a rule to ſhew cauſe, why proceedings ihould not be ſtaid till 

3 | after 
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after payment of coſts allowed to defendant in a former action for 
the ſame thing, was diſcharged as unprecedented: for the court 
never make ſuch rule in any caſe except ciectm nt : he alſo cited 2 
Stra. 1206 Real & al verſus Macky, where the plaintiffs were 
Swedes, and brought an actlon for freight; Sir 7. Strenge moved 
to ſtay their proceedings till they ſhould give ſecurity for coſts, 
as is done in gzedtment where the leſſor of the plaintiff is an in- 
fant Sed per curiam, this has never been carried further than 
actions qui tam; and it may affect trade, in ſhutting up our courts 
from foreigners, who perhaps cannot find ſecurity in a ftrange 
country. The caſes in ejefment are conſidered as more under the 

ower of the court than other proceedings, and the court ſtay a 
{econd, till the coſts are paid of the firſt, wwhich they cannot do in 
other caſes. So that Serjeant Jos ſubmitted, that it appeared 
from this cafe of the Swedes; the courts never make this rule 
for coſts, but in caſe of gjefment. TOSS 


Serjeant Davy for the defendants, in reply—It was ſaid by 
Lord Chief Juſtice Milmot, in the caſe of Gravenar ver ſus Cape, 
that, generally, the court will not interfere touching this matter, 
except in the caſe of cjectment, becauſe that oN recovery in 
ejeciment cannot be pleaded in bar to another ejefment for the 
ſame lands; but though this is generally true, yet in other 
actions, where the court can ſee that the ſecond action for the 
{ame thing, or to try the ſame point is vexatious, they will in- 
terfere and ſtay the proceedings in the ſecond action until the 
coſts in the firft be paid, as they did in Gravenor verſus Cape, 
where the rule was made abſolute by the whole court : the Ser- 
zeant ſubmitted that this is a ſtronger caſe, the plaintiffs being 
foreigners, and out of the reach of the proceſs of the court, and 
if this rule be not made abſolute, it will condemn the deter- 
mination in Gravenor verſus Cape. 


Serjeant Byr/and alſo for the defendants, in reply—The plain- Lucas v. 


tifts being foreigners, it is not in the power of the defendants to 
obtain their coſts in the former action, wherein the merits have 
been determined, unleſs the court will interfere, and make this 
rule abſolute. The caſes of Baſs verſus Firmin, and Gravenor 
and Cape, are in point; but if they were not, the court will not 
require a precedent to do juſtice, but will diſpenſe with a gene- 
ral rule, in extraordinary caſes, for the ſake of doing right. 
The ſtake here contended for by the plaintiffs, is no leſs than 
10,0007. ſo that it is well worth their while to try the opinion 
of every court in the Hall; but if they will come here for juſtice, 
they ſhall do juſtice, and firſt pay the coſts. of the former nonſuit. 


Serjeant 


Fulford, 1. 


Burro. 1177. 
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Opinion of 
the court. 


Serjeant Leigh allo for the defendants, in reply—My brother 
YJephjen for the plaintiffs, inſiſts this is a caſe of the firſt im- 


preſſion, and that there is no caſe in point ; but whether there 


is or not, juſtice requires that this rule be made abſolute, or 


ſoreigners may be as vexat/ous as they pleaſe to the King's ſub- 
jets, without being liable to any puniſhment whatſoever, 
Courts do not require foreigners in the firſt inſtance to give ſe— 
curity for coſts; not only on account of trade, and the difficulty 
they may be under to get ſecurity here, but alſo becauſe it is un- 
certain whether they will ever be liable to colts. 


Gould Juſtice, cited 1 Vent. 100. Lord Biron's caſe. The 
Lord Eiron was plaintiff in an action; and, upon a nonſuit, five 
pounds coſts were taxed againſt him: and he brought another 
action for the ſame matter, which was ſaid to be merely for 
vexation : and that he refuſed to pay the coſts ; neither could 
he be compelled, being a peer, and in parliament time: where- 
fore the court gave day to ſhew cauſe, why this action ſhould 
not ſtay until he had paid the coſts in the former. It doth not 
appear, whether any thing was afterwards done, upon this rule 
to ſhew cauſe ; but the caſe ſhews, that the court made the rule 
upon this ground, that the ſecond action was ſaid to be merel 
for vexation, The court took ſome days to conſider of the caſe 
at bar, and gave their opinion in ſubſtance as follows. 


Lord Chief Juſtice de Grey—If the court can be warranted 
by Jaw to make this rule abſolute, they ought to do it; the 
rule in Lord Erron's caſe, I Vent. 100. was made upon this 
ground, that the ſecond action was alledged to be vexationus, 
and ſhews that the court would have interpoſed in Hat caſe, if, 
upon ſhewing cauſe it had been ſufficiently made appear to the 
court that it was brought for vexation ; by the caſe in Lord 
Raym. 697. it ſeems to me, the court would there have inter- 


oſed, if the plaintiff had been nonſuited upon the merits at 


the trial. The caſe of Gravenor verſus Cape, was well con- 
ſidered by the late Lord Chief Juſtice Milmot and the court, and 
the rule was made abſolute upon this ground, v/z. that they 
were of opinion the ſecond action was wvexatious ; therefore if 


this ſecond action be vexatious, we are ſufficiently warranted = 


by law and precedent to interpoſe, and make this rule 
abſolute. 


It appears to the court by afiidavit, that the former action 


hath been fairly tried before Lord Mansfield, that the whole 
merits of the caſe were entered into, and diſcuſſed at the trial, 
that his lordſhip was of opinion the contract was made upon 
public faith, and the credit of government, and not upon the 

| credit 
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credit of the teſtator of the defendants ; that upon a motion for 
\ new trial, the whole court of B. R. were of the ſame opinion, 
and refuſed to grant a new trial ; that the coſts of the nonſuit 
have been taxed at 48 J. 10s. which (though demanded) have 
not been paid to the defendants or their attorney, by the plain- 
tias or their attorney, which, by law ought to be paid; that 
the plaintiffs have delivered a declaration upon the very ſame 
contract, that they have not produced any affidavit to ſhew the 
court, that they have any new caſe to make upon this ſecond 


ation ; nor indeed have they produced any affidavit at all; fo. 


that we muſt take it for granted, that no new caſe can be made 
upon a ſecond trial; but it muſt be determined by the jury 
upon the ſame evidence which has already been given at the 
former trial ; I am therefore of opinion, that the plaintiffs ought 
to be content with the judgment of B. R. and that the preſent 
action is vexatious, and upon that ground only, proceedings 
therein ought to ſtay until the plaintiffs pay the coſts taxed 
upon the nonſuit : I would have it underſtood, that I lay the 
matter of the plaintiffs being foreigners quite out of the caſe, 
and think the rule ought to be made abſolute, for this reaſon 


only (viz.) becauſe the preſent action is vexatious. 


Gould Juſtice—I am intirely of the ſame opinion with my 
T ord Chief Juſtice, that the court ought to make this rule ab- 
ſolute. The old law points out he to the court as a duty. The 


ttatute of Marlebridge, 52 Hen. 3. cap. 6. Lord Coke in his 


comment thereon, 2 Inf. 112. ſays, there is no greater injuſtice 
than when under colour of juſtice injury is done.” That 
multi litigant in foro non ut aliquid lucrentur, ſed ut vexent altos, &c. 


Although the court will not oblige a foreigner to give ſecurity 


tor coſts, yet when he has had the merits tried and determined 
againſt him, and will not do juſtice by paying the coſts, he be- 
comes vexatious by bringing a ſecond action to try the ſame 
matter ; and for that reaſon alone, I think the rule ought to be 
abſolute ; I lay the circumſtance of the plaintiffs being foreigners 
quite out of the caſe. 


Blackſtone Juſtice I lay plaintiffs being foreigners out of the 
caſe, and am exactly of the ſame opinion with my Lord and my 


Brother Gould. I will ſay one thing for my ſelf only; that 1 


think, in all caſes where the merits have been tried, plaintiffs 
ſhould not be permitted to commence a ſecond action to try 
the ſame matter, before coſts paid in the firſt; but this is not 
now before the court, vexation is now the ſingle point we deter- 
mine upon. 


Nares Juſtice—T am of the ſame opinion, 
„ Long 


2 Ld. Raym; 
805, 


. ˙ RR EET 
4 __—_— ˙ 2 K 22 x a — FI 
4 * 


— FS. 


ö 


154 


tt. 


Hilary Term 11 Geo. 3. 1771. 


What is a 
ſufficient af- 
f.davic to 
hold to bail, 


An extraor- 
dinary amend- 
ment of a 
common re- 
covery. 


A declaration 
on a /ci fa. 
to revive a 
jud gu- nt re- 
turnable the 
laſt return, 
may be in- 
titied of the 
ſame term 
generally. 


Long ver/us Linch. C. B. 


HE plaintiff Long did let upon leaſe to one Rice Steven, 

lands in Ireland, for a term of years. The defendant 
Linch became bound to the plaintiff by bond, in the penalty of 
5000 l. with condition, that if Steven paid the rent to plaintiff 
at the days and times in the leaſe, the bond ſhould be void, 
otherwiſe in force. The plaintiff ſued out a capras ad reſpon- 
dendum againſt the defendant, and in order to hold him to bail, 
previouſly made, and filed an affidavit that the ſum of 2300]. 
was due and owing to him for arrears of rent under the ſaid 
leaſe. It was held by three judges, contra Blackſtone Juſtice, that 
the athdavit was ſufficient to hold defendant to bail. 


Henzell, Demandant ; Lodge, Tenant ; Lawſon Eſq. 
Vouchee. C. B. 


270 RS JE R and Sayer Serjeants moved, on the behalf of the 
tenant and vouchee, to amend a common recovery, by in- 
ſerting the word Merſham (being the name of a pariſh) among 
the pariſhes named in the recovery, next after the pariſh of 
Brabone; and erounded their motion upon an afhdavit made by 
the vouchee, that ſome ſmall part of the lands whereof the re- 
covery was intended to be ſuffered, extended into, and laid in 
the pariſh of Merſbam in Kent. The affidavit ſays, that one 
Robert Geddard was tenant of one intire farm, under the yearly 
rent of 58 /. the principal and moſt part whereof is in the pariſh 
of Aldington in Kent, but that ſome part of the ſaid farm, as he 
believed, did extend into the ſaid parith of Merſham ; and further 
ſays, that the whole of the ſaid farm was intended to be com- 
prized in, and paſſed by the indenture of bargain and fale, and 
the recovery, although the ſaid pariſh of Marſbam was not men- 
tioned, either in the recovery or ſaid deed, to lead the uſes 
thereof : the court after taking a day's time to conſider, ordered 
the proceedings in the recovery to be amended, by inſerting the 
word Merſham, 


Ward ver/us Ganſell. C. B. 


HIS was a ſcire facias returnable from the day of Saint 
Martin in fifteti. days in the laſt term, to revive a judg- 


ment in debt for 2000/, and 21. 108. coſts, to which the de- 


2 fendant 
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fendant having appeared, the plaintift's attorney delivered a de- 
claration, intitled generally of Michaelmas term laſt ; to which 
the defendant demurred, and ſhewed for ſpecial cauſe, that the de- 
claration was intitled generally of zhat term, and ſo related to 
the firſt day thereof, which was before the ſcire facias was re- 
tirnable, which was inſiſted to be wrong (by Serjeant Jeph/or: 
for the defendant) who objected that the declaration ought to 
have been intitled, ** From the day of Saint Martin, in fifteen 
days in the term of Saint Michael, in the 11th year of King 
„ Geo. the zd.“ But per curiam we will conſider the whole term 
25 cue day, in this caſe, and ſo the declaration is intitled right 
enough. 


Judgment for the plaintiff. 


Anonymous. C. B. 


LAINTIF F declared in caſe upon two counts, I/, upon A note of 
L a promiflory note; 2d. for money laid out for the deten- hand need 
2ant, who pleaded a /t off in bar to the whole, but afterwards r 
withdrew his plea, and agreed to let plaintiff take judgment by proved, on 
default; upon the execution of the writ of inquiry, the clerk Þ* executing 
to the defendant's attorney attended, and offered in the hearing 5 2 
of the jury to confeſs the damages, if plaintiff's attorney would 
give the defendant ſome further time to pay the debt and coſts; 
which being refuſed, the writ of inquiry was then executed; 
the note was produced but no witneſs to prove it; the jury 
found damages to the amount of the note, and upon ſhewing 
cauſe why the inquiſition ſhould not be ſet aſide; the court 
were of opinion the jury had done right; for the plea of ft of 
amounted to an acknowledgment of a debt, and the clerk to the 
detendant's attorney had offered to confeſs damages in the hear- 
ing of the jury. And per Gould Juſtice, upon a judgment by 
default, in an action upon a promiſſory note, or a bill of ex- 
8 change, the ſum due thereon is admitted, and need not be 
WE proved upon the execution of a writ of inquiry. The rule to 

8 t{hew cauſe why the inquiſition ſhould not be ſet aſide was 

diſcharged. 
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Gerriſh ver/us Rodman, alias Rodborne, 


Glouceſterſhire C E OR GE RODMAN, otherwiſe Rod- Replevin for 


borne, was ſummoned to anſwer to Samuel _y 
Cattle in 


Gerriſh of a plea, wherefore he took the cattle of the faid i 21% 
Samuel, and unjuſtly detained them againſt ſureties and pledges, entered upon 
Sc. and whereupon the ſaid Samuel, by John Powell his attorney cd 


. Michaelmas 
complains, term laſt, 
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complains that the ſaid George, on the thirty-firſt day of Janu— 
ary, in the ninth year of the reign of his prefent majeſty King 
Geige the Third, at the parith of Y znterbourn, in a certain place 
there, called //17e's Hill, in the county of Glauceſter aforeſaid, 
took the cattle of the ſaid Samuel, (to wit) thirty-five ſheep, 
and unjuſtly detained them againſt ſureties and pledges, until, 
Sc. wherctore the ſaid Sanwel lays that he is injured, and hath 
ſuſtained damage to the valuz of 100 J. and for that he brings 
his ſuit, Tc. 


7 Copel. And the ſaid Gecrge, by Thomas Broske the younger his attor- 
zZance made , oft "JN : 
by the de- ney, comes and detends the wrong and injury, when, Ce. and, 


ferdant as as bailiff of Fohn W7thers Sher ted Eſq. well acknowledges the 


1 taking of the ſaid cattle, in the ſaid place in which, Ec. and 
ttb r, 412 . 2 ; 
won, ig. Juſtly, &c. becauſe he ſays, that the ſaid place, called White's 


becauſehe Hill, in which, Cc. , and at the ſaid time when, &c. was a 


ſays, the place zn @& , , „inne , 1 {EIB 
Lo hich; Ss; Certain waſte n COMMA, CONtammy forty acres *f paſture, lying and 


is a waſte or being within the ſaid pariſn of Winterbourn, and within the manor 
common of of JYinterbourn aforeſaid; and that within the ſaid manor there 


he pariſh of now 1s, and from time whereof the memory of man is not to the 


W. and ma- Contrary, there hath been alſo another waſte or common, called 


nor of We Winterbourn Doron, otherwiſe Winterbourn Common; of which 
and that WiItns- 


in the manor aid manor, with the appurtenances, the ſaid John Withers Sher- 


from time Wood long before, and at the ſaid time when, &c. was ſeiſed in 


whereof, &c. B: : 5 A 
waere his demeſne as of fee; and that the ſaid John Withers Sherwood, 


another com- and all thoſe whole eſtate he hath, of and in the ſaid manor with 
mon called the appurtenances, from time whereof the memory of man is 


W. D. of 
„ the contrary, have had, and have uſed and been ac- 


the ſaid J. cuſtomed to have, and {till of right ought to have, a certain 
W. S. at the court leet or view of frankpledge of the refants within the ſaid 


ſaid time | @ 
when, Se. manor, to be held twice in every year; (that is to ſay) once 


was {eifed in Within a month after the Feat of Eafter, and once within a 
tee, and Pie month after the Feaſt-day of Saint Michael the Archangel, in 


ſcribes in 3 4 : 
ague te for every year; and that within the ſaid manor there is, and from 


a court lt. time whereof the memory of man is not to the contrary, hath 
And thaa been a certain ancient cuſtom there uſed and approved of, (that 
there has been is to ſay) that the jury of the ſaid court leet, from time to time, 


. for and during all the time aforeſaid, have been uſed and ac- 
e Cour 


to make bye. Cuſtomed at the ſame court leet, by and with the conſent of the 
Jaws for the greater part of the commoners having right of common on the 


838 waſtes of the ſaid manor, to make reaſonable bye-laws and ordi- 


mons within nances, for the better preſervation and regulation of the com- 


the mancr's mont within the ſaid manor, and the graſs and herbage growing 
[ Ole : 5 | a 
i in the ſame; and to impoſe ſuch reaſonable penalties on any far- 


the farmers mer or tenant of the ſame manor, that ſhould infringe or break ſuch 


f | ; 
dhe mano, for bYe-la or bye-laws, as they from time to time thought proper; 


breach there- | | and 
of. 


4 
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16d, and all thoſe whoſe eſtate he hath, and at the ſaid time 
when, &c. had of and in the faid manor, with the appurte- 
nances, from time whereof the memory of man is not to the 
contiary, have demanded, received and taken, and have uſed and 
been accuſtomed to demand, receive and take, from every tenant 
or farmer of any lands or tenements within the ſame manor, 
offending againſt ſuch bye-/aw or bye-laws, the ſeveral and re- 
ſpective penalties or forteitures impoſed on or incurred by ſuch 
tenant or farmer, by the breach or breaches of ſuch &bye-/aw or 
bye-laws, and in cafe of refuſal or non-payment thereof, after 
reaſonable requeſt and demand thereof made, have, during all 
the time aforeſaid, diſtrained, and have uſed and been ac- 
cuſtomed to diſtrain the beaſts and cattle of ſuch tenant or farmer 
for the reſpective penalty or penalties, forfeiture or forfeitures by 
him incurred as aforeſaid, in any place within the fame manor : 


and the ſaid G:orge further ſays, that at the court leet or view of 


ſrankpledge of the ſaid ohn Withers Sherwood, holden at Min- 
terlourn in and for the ſaid manor, within one month after the 
Feaſt of Saint Michael, in the year of our Lord one thouſand 
ſeven hundred and ſixty-four, (to wit) on the /ixteenth day of 
October in that year, before Chriſtopher Griſitb Gentleman, then 
ſteward of the ſaid court, the jury impannelled, charged and 
ſworn to ſerve at and for the ſame court leet, in purſuance of the 
ſaid cuſtom, did, by and with the conſent of the greater part of 
the commoners then having right of common upon the waſte of 
the ſaid manor, in due manner make and ordain a certain bye- 
law for the better preſervation of the commons within the tame 
manor ; by which taid e- the ſaid jury did then and there 
order, that no perſon or perſons ſhould depaſture any ſheep, boryes, 


cattle, or any other beaſt whatſoever, en Winterbourn Down, 


otherwiſe Winterbourn Common, or any other common belonging 


to the tything of Winterbourn within the ſaid manor, from daint 
Thomas's day 7o Lady-day, yearly in every year, from thenceforth 
for ever thereafter, on pain of forfeiting twenty ſhillings for every 
ſheep, beaſt or any other cattle, of what nature or find ſoever, wowich 


ſhou'd be depaſtured thereon contrary to the ſaid bye-law, ond all 


former bye-laws ; of which ſaid bye-lawo the ſaid Samuel Gerriſh 
afterwards, (to wit) on the ſame day and year laſt aforeſaid, at 
Winterbourn aforeſaid, had notice: and the ſaid George further 
ſaith, that after the making of the ſaid bye-/aww, and between 
Seint Thomas's day and Lady-day, and a little before the laid 
time when, Ec. (that is to fay) the ſaid thirty-firſt day of 
January 1769, at Winterbourn aforeſaid, the ſaid Samuel Gerrifh 
did put the ſaid cattle in the ſaid declaration mentioned, into the 
ſaid common, called Winterbourn Down, otherwite V. inter bm. 
Common, the ſame then being a common belonging to the ſaid 

| 81 | tything 


. the ſaid George further ſays, that the ſaid Jahn Withers Sher- 


ard that the 
ſais ] W. 8. 
ard all thoſe, 
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whereby 2 
penalty of 
35 |, was for- 
feited to the 
ſaid ]. W.S, 


and the ſame 
not being 
paid upon 
requeſt, 


but being in 
arrear, the 
cefendant as 
bailiff of]. W. 
S. diſtrained 
the cattle in 
the place in 
which, &c. 


The ſecond 
coguizance. 


WEN Pao 


thing of Winterbourn within the ſaid manor to depaſture there, 
whereby the ſaid penalty or forfeiture of twenty ſhillings for each 
beaſt ſo depaſtured by the faid Samuel, on the ſaid place in 
which, Cc. amounting in the whole to the ſum of thirty-five 
ounds, then and there accrued, and became forfeited, due and 
payable to the ſaid Fohn Withers Sherwood, then lord of the aid 
manor for breach of the bye-law aforeſaid ; and the ſaid penalty 
or forfeiture being ſo forfeited, due and payable as aforeſaid, 
and remaining unpaid, he the ſaid Samuel afterwards, (to wit) 
on the ſame day and year in the ſaid declaration mentioned, at 
Winterbourn aforeſaid, was requeſted by the ſaid John Writher; 
Sherwood to pay the ſame ; but the ſaid Samuel then and there 
wholly refuſed to pay the ſame; and becauſe the ſaid ſum of 35] 
at the ſaid time, when, &c. was in arrear and unpaid, he the ſaid 
George as bailiff to the ſaid John Withers Sherwood, well ac- 
knowledges the taking of the ſaid cattle in the ſaid place, in 
which, &c. being within the manor, and juſtly, &c. for and in 
the name of a diſtreſs for the ſaid penalty or forfeiture ſo due 
and in arrear as aforeſaid, and this the ſaid George is ready to 
verify; wherefore he prays judgment, and a return of the ſaid 
cattle, together with his damages, coſts and charges, according 
to the form of the ſtatute in that caſe made and provided to be 
adjudged to him, &c. And the ſaid George, for further cogni- 
Zance in this behalf, by leave of the court here for this purpoſe 
firſt had and obtained, according to the form of the ſtatute in 


that caſe made and provided, as Salli of the ſaid Jobn Withers i N 


Sherwood well acknowledges the taking of the ſaid cattle, in the 
ſald place in which, &c. and juſtly, c. becauſe he ſays that the 
ſaid place, called Wh:te's Hil, in which, &c. is, and at the ſaid 
time when, &c. was a certain Jarge waſte or common, containing 
forty acres of paſture, lying and being within the ſaid pariſhof Min- 
terbourn, and within the manor of / znterbourn, and that within the 
ſaid manor there now is, and from time whereof the memoryof man 
is not to the contrary, there hath been alſo another waſte or com- 
mon called Winterb-urn Down, otherwiſe Winterbourn Common, of 
which ſaid manor, with the appurtenances, the ſaid John Withers 


Sherwood, long before, and at the ſaid time when, Ge. was 


{tciſed in his demeſne as of fee; and that the ſaid John Withers 
Sherwood, and all thoſe whoſe eſtate he hath of and in the 
ſaid manor, with the appurtenances from time, whereof the 
memory of man is not to the contrary, have had, and have uſed 


and been accuſtomed to have, and ſtill of right ought to have a 


certain court ſeet and view of Frankpledge of the reſiants within 
the ſaid manor to be held twice in every year (that is to 


ſay) once within a month after the Feat of Eafter, and once 
within a month after the Feaſt of Saint Michael the arch angel 


in every year ; and that within the ſaid manor there is, and from 
time whereof the memory of man is not to the contrary, hath 


been 
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been a certain ancient cuſtom there uſed and approved of (that 

is to fay) that the jury of the ſaid court leet from time to time, 

for and during all the time aforeſaid, have been uſed and ac- 
cuſtomed at the ſame court leet, by and with the conſent of the 

greater part of the commoners having right of common, on the 

waſtes of the ſaid manor, preſent at ſuch court leet, to make rea- Ss 
ſonable bye-laws and ordinances for the better preſervation and re- ,;, -- ator 
gulation of the commons within the ſaid manor, and the graſs © at juck covre 
and herbage growing in the ſame, and to impoſe ſuch reaſonable | 8 
penalties on any farmer or tenant of the ſame manor, that ſhould buween 1/4 
infringe or break ſuch 5ye-/aw or bye-{2ws as they from time to and the 
time have thought proper: and the ſaid George further ſays, that“. 
the ſaid John Withers Sherwood, and all thoſe whoſe eſtate he 

hath, and at the ſame time when, Sc. had of and in the ſaid 

manor, with the appurtenances, from time whereof the memory 

of man is not to the contrary, have demanded, received and 

taken, and have uſed and been accuſtomed to demand and re- 

ceive, and take from every tenant or farmer of any lands or 
tenements within the ſame manor, offending againſt ſuch bye- 

law or bye-laws, the ſeveral and reſpective penalties or forfcitures 

impoſed on or incurred by ſuch tenant or farmer, by the breach 

or breaches of ſuch bye-/aw or bye laws; and in caſe of refuſal 

or non-payment thereof, after a reaſonable requeſt and demand 

thereof made, have during all the time aforeſaid diſtrained, 

and have uſed and been accuſtomed to diſtrain the beaſts and 


cattle of ſuch tenant or farmer, for the reſpective penalty or 


penalties, forfeiture or forfeitures by him incurred as aforeſaid, 
in any place within the ſame manor; and the ſaid George 
further ſays, that at the court leet or view of Frankpledge of the 
laid Jobn Withers Sherwood, holden at Winterbourn, in and for 
the ſaid manor, within one month after the Feaſt of Saint 
Michael in the year of our I ord 1764, (to wit) on the 16th day 
of October in that year, before Chriftopher Griffith gentleman, 
then ſteward of the ſaid court; the jury impannelled, charged 
and ſworn to ſerve at and for the ſame court leet, in purſuance 
of the faid cuſtom, did, by and with the conſent of the greater 
part of the commoners, then having right of common upon the 
waſtes of the ſaid manor, who were preſent at the ſame court leet, 
in due manner make and ordain a certain bye-/aw, for the better 
preſervation of the commons within the ſaine! manor, by 2hich 
ſaid bye-law the ſaid jury did then and there order, that ns p:rſon 
or perſons ſhould depaſture any ſheep, horſes, cattle, or any other 
beaft whatſoever, on Winterbourn Down, otherwiſe Winterbourn 
Common, or any other common belonging to the tything of Win- 
terbourn within the ſaid manor, from Saint Thomas's-day 7 Lady- 
day, yearly in every year, from thenceforth for ever thereafter, 
on pain of forfeiting twenty ſhillings for each ſheep, beaſt, or any 
ther cattle, of what nature or kind ſoever, which ſhould be de- 
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faſtured thereon, contrary to the ſaid bye-law, and all former 
by-laws, of which * .d bye-/aw the ſaid Samuel Gerriſb after. 
wards, (to wit) on the ſame day and year laſt aforeſaid, at Jp. 
terbourn aforeſaid had notice: and the ſaid George further faith, 
that after the making of the ſaid bye-law, and between Saint 
Thomas's day and Lady-day, and a little before the ſaid time 
when, Cc. (that is to ſay) on the ſaid thirty-firſt day of January, 
in the ſaid year of our Lord 1769, at HYinterbourn aforeſaid, the 
{aid Samuel Gerriſh did put the ſaid cattle. in the ſaid declaration 
mentioned, into the ſaid common, called Winterbourn Down, 
otherwiſe / interbourn Common, the ſame then being a common 
belonging to the ſaid tything of Minterbourn, within the faid 
manor, to depaſture there ; whereby the ſaid penalty or forfeiture 
of twenty ſhillings for each beaſt ſo depaſtured by the faid 
Samuel, on the ſaid place in which, Sc. amounting in the whole 
to the ſum of 35/. then and there accrued and became forfeited, 
due and payable, to the ſaid % n H7thers Sherwood, then lord of 
the ſaid: manor for breach of the Sea aforeſaid ; and the ſaid 
penalty or forfeiture being ſo forfeited, duc and payable as 
aforeſaid, and remaining unpaid, he the ſaid Samuel after- 
wards, (to wit) on the ſame day and year in the ſaid de- 
claration mentioned, at Wrnterbourn aforeſaid, was requeſted 
by the ſaid s Withers Sherwood to pay the ſame, but the 
ſaid Samuel then and there wholly refuſed to pay the ſame; 
and becauſe the ſ:id ſum of 35 J. at the ſaid time when, Cc. was 
in arrear and unpaid, he the ſaid George, as bazliff of the ſaid 
John Withers Sherwood, well acknowledges the taking of the 
ſaid cattle in the ſaid place in which, Ec. and being within the 
fame manor; and juſtly, Sc. and for and in the name of a 
dilireſs, for the penalty or forteiture ſo due and in arrear as laſt 
aforeſaid ; and this the ſaid George is ready to verify: wherefore 
he prays judgment, and a return of the ſaid cattle, together with 
his damages, coſts and charges, according to the form of the 
ſtatute in that caſe made and vrovided, to be adjudged to him, 
Sc. and the ſaid George, for further cognizance in this behalf, 
by leave of the court here for this purpoſe firſt had and obtained, 
according to the form of the ſtatute in that caſe made and pro- 
vided, as bailiff of the ſaid ohn li ithe s ber οõοẽLt well acknow- 
ledges the taking of the ſaid cattle in the faid place in which, 
Sc. and juſtly, &c. becaule he ſays, that the ſaid place, called 
White's H Ul, in which, Sc. and at the ſaid time when, Cc. was 
a certain large waſte or common, containing farty acres of 
paſture, lying and being within the ſaid parith of inter luurn, 
and within the manor of J/:nterbourrs aforeſaid ; and that within 
the ſaid manor there now is, and from time whereof the memory 
of man is not to the coatrary, there hath been alſo another 
waſte or common, called Wint. rbourn Down, otherwiſe inter- 
$ourn Common, of which {aid manor with the appurtenances, the 


1 ſaid 
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faid Jahn Withers Sherwood, long before, and at the time when, 
Se. was ſeiſed in his demeſne as of fee; and that the ſaid 7h 
IWithers Sherwood, and all thoſe whoſe eſtate he hath of and in 
the ſaid manor, with the appurtenances, from time whereof the 
memory of man is not to the contrary, have had, and have 
uſed and been accuſtomed to have, and ſtill of right ought to 


have, a certain court leet, or view of frankpledge, of the refrants 
within the ſaid manor, to be held twice within every year, (that 


is to ſay) once within a month after the Feaſt of Eaſter, and 


once within a month after the Feaſt of Saint Michael, in eve 

vear; and that within the ſaid manor there is, and from time The cuſom 

. c . to make ) 

whereof the memory of man is not to the contrary hath been, ier et Gt 

a certain ancient cuſtom there uſed and approved of, (that is to in this cog- 

ſay,) that the jury of the faid court Jeet, from time to time for "ce 32 

and during all the time aforeſaid, have been uſed and accuſtom- ee 

ed, at the ſame court leet, to make reaſonable bye-laws and ordi- #--/aws tor 

nances for the better preſervation and regulation of the commons Hees 

within the ſaid manor, and the graſs and herbage growing in mon, and i; 

the ſame, and to 1mpoſe ſuch reaſonable penalties n any farmer filent a5 to the 
«© $6.6 conſent cf the 

or tenant of the ſame manor that ſhould infringe or break ſuch bye- commonets, 

Jace or bye-laws, as they from time to time have thought proper: either preſent 

and the ſaid George further ſays, that the ſaid John Withers Sher- 07.0% 5 '0 

rod, and all thoſe whoſe eſtate he hath, and, at the ſaid time both the for 

when, Ec. had of and in the ſaid manor, with the appurte- mer cogni- 

nances, from time whereof the memory of man is not to the“ ser. 

contrary, have demanded, received and taken, and have uſed 

and been accuſtomed to demand, receive and take, from every 

tenant or farmer of any lands or tenements within the ſame 

manor, offending againſt ſuch bye-law or bye-laws, the ſeveral 

and reſpective penalties or forfeitures impoſed or incurred b 

ſuch tenant or farmer, by the breach or breaches of ſuch bye-/aw 

or bye-laws; and in caſe of refuſal, or non-payment thereof, 

after a reaſonable requeſt and demand thereof made, have, during 

all the time aforeſaid diſtrained, and have uſed and been ac- 

cuttomed to diſtrain, the beaſts and cattle of ſuch tenant or far- 

mer, for the reſpective penalty or penalties, forfeiture or for- 

feitures, by him incurred as aforeſaid, in any place within the 

fame manor : and the ſaid George further ſays, that at the court 

leet or view of frankpledge of the ſaid John Withers Sherwood, 

holden at Vinterbourn in and for the ſaid manor, within one 

month after the Feaſt of Saint Michael, in the year of our Lord 

one thouſand ſeven hundred and fixty-four, (to wit) on the ſix- 

teenth day of October in that year, before Chriſtopher Griffith 

Gentleman, then ſteward of the ſaid court; the jury impannelled, 

charged and ſworn to ſerve at and for the ſame court leet, in 


purſuance of the ſaid cuſtom, did in due manner make and or- 
. | dain 
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dain a certain bye- law for the better preſervation of the commons 
within the ſame manor, by which ſaid bye-law the ſaid jury did 


then aud there order, that no perſon or perſons ſhould depajture any 
ſheep, horſes, cattle, cr any other beaſt whatſoever, on Winterbourn 


Down, 9terwtiſe Winterbourn Common, or any other common be. 
longing to the tything of Winterbourn within the ſaid manor, from 
Saint Thomas's day to Lady-day yearly in every year, from thence- 


forth for ever thereafter, on pain of forfeiting twenty ſhillings for 


each ſheep, beaſt or any other cattle, cf what nature er kind ſever, 
which ſhculd be depaſtured thereon contrary to tbe ſaid bye-law, and 
all former bye-/aws; of which ſaid e lat the ſaid Samuel Gerrifh 
afterwards, (to wit) on the ſame day and year laſt aforeſaid, at 
Winterbourn aforeſaid, had notice: and the faid George further 
ſaith, that after the making of the ſaid bye-/aw, and between Saint 
Thomas's day and Lady-day, and a little before the ſaid time when, 


Ec. (that is to ſay) on the ſaid thirty-firſt day of January, in the 


year of our Lord 1769, at Winterbourn aforeſaid, the ſaid Samuel 
Gerriſh did put the ſaid cattle in the ſaid declaration mentioned 
into the ſaid common, called Winterbourn Down, otherwiſe Min- 
te / bourn Common, the ſame then being a common belonging to 
the ſaid tything of Winterbourn, within the ſaid manor, to de- 
aſture there, whereby the ſaid penalty or forfeiture of twent 
ſhillings, for each beaſt ſo depaſtured by the ſaid Samuel on the 


ſaid place in which, Ec. amounting in the whole to the ſum of 


thirty-five pounds, then and there accrued and became forfeited, 


due and payable, to the ſaid Fohn Withers Sherwood, then lord 
of the ſaid manor, for breach of the bye-/aw aforcſaid ; and the 


ſaid. penalty or forfeiture being fo forfeited, due and payable as 
aforeſaid, and remaining unpaid, he the ſaid Samuel afterwards, 
(to wit) on the ſame day and year in the ſaid declaration men- 
tioned, at Winterbourn aforeſaid, was requeſted by the ſaid John 
Withers Sherwo9:d to pay the ſame, but the ſaid Samuel then and 
there wholly refuſed to pay the ſame ; and becauſe the ſaid ſum 
of thirty-five pounds, at the ſaid time when, Cc. was in arrear 
and unpaid, he the ſaid George, as barry of the ſaid John Withers 
Sherwood, well acknowledges the taking of the ſaid cattle in the 
{aid place in which, &c. and juſtly, Sc. the ſame being within 
the {aid manor, for and in the name of a diſtreſs, for the ſaid 
penalty or forfeiture ſo due and in arrear, as laſt aforeſaid ; and 
this the ſaid George is ready to verify: wherefore he prays judg- 
ment, and a return of the ſaid cattle, together with his damages, 


coſts and charges, according to the form of the ſtatute in that 


caſe made and provided, to be adjudged to him, &c. 


And the ſaid Samuel, as to the ſaid cognizance of the ſaid - 


George, by him firſt above made, ſays, that the ſaid George, by 
| | reaſon 
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reaſon of any thing in that cognizance alledged, ought not to 
acknowledge the taking of the faid cattle in the (aid place, in 


which, Ec. becauſe he ſays, that the ſaid cognizance, and the 


matters therein contained, are not ſufficient in law for the ſaid 
Ge:rge, to acknowledge the taking of the ſaid cattle, in the 
ſaid place, in which, Cc. to which ſaid cognizance, in the man- 
ner the ſame is above made, he the ſaid Samuel is not under 
any neceſſity, nor obliged by the law of the land to anſwer, 
and this he is ready to verify; wherefore, for want of a ſuf- 
ficient cognizance in this behalf, the ſaid Samuel prays judg- 
ment, and his damages, by reaſon of the taking of the ſaid 
cattle, to be adjudged to him, &c. And as to the ſaid cogni- 
zance of the ſaid George, by him ſecondly above made, the ſaid 
Samuel ſays, that the ſaid George, by reaſon of any thing in that 
cognizance alledged, ought not to acknowledge the taking of the 
ſaid cattle, in the ſaid place, in which, Sc. becauſe he ſays, that 
the ſaid cognizance and the matters therein contained, are not 
ſufficient in Jaw, for the faid George to acknowledge the taking 
of the ſaid cattle in the ſaid place, in which, Cc. to which 
{aid cognizance, in manner the ſame is above made, he the ſaid 
Samuel is not under any neceſſity, nor obliged by the law of 
the land, to anſwer ; and this he 1s ready to verify : wherefore, for 
want of a ſufficient cognizance in this behalf, the ſaid Samuel 
prays judgment, and his damages by reaſon of the taking of the 
taid cattle, to be adjudged to him, &c. And as to the ſaid cog- 
nizance of the ſaid George, by him laſtly above made, the ſaid 
Samuel ſaith, that the ſaid George, by reaſon of any thing in that 
cognizance alledged, ought not to acknowledge the taking of 
the {aid cattle, in the ſaid place, in which, &c. becauſe he ſays 
that the ſaid cognizance, and the matters therein contained, are 
not ſutficient in law for the ſaid George to acknowledge the 
taxing of the ſaid cattle, in the ſaid place, in which, &c. to 
which ſaid cognizance, in manner the ſame is above made, he, 
the faid Samuel, is not under any neceſſity, nor obliged by the 


law of the land to anſwer, and this he is ready to verify; where- 


fore for want of a ſufficient cognizance in this behalf, the ſaid 
Samuel prays judgment, and his damages, by reaſon of the taking 


the ſaid cattle, to be adjudged to him, &c. 
M. fethſon. 


And the ſaid George ſays, that the ſaid cognizance by him firſt joingers in 
above made, and the matters therein contained, are ſufficient in demurrer. 


law for the ſaid George to acknowledge the taking of the ſaid 


cattle, in the ſaid place, in which, &c. to be juſt, which faid 
cognizance, and the matter therein contained, he the ſaid George 


is ready to verify and prove, as the court here ſhall order; 50 
| 3 ; OTC, 
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fore, in as much as the ſaid Samuel doth not deny the faig 
matter, nor in any wiſe make anſwer thereto, but hath wholly 
refuſed to admit the verification thereof, he the ſaid George prays 
judgment, and a return of the ſaid cattle, together with his dz. 
mages, &c. according to the form of the ſtatute, in ſuch caſe 
made and provided, to be adjudged to him, &c. And the ſaid 
Georg? ſays, that the ſaid cognizance by him ſecondly above 
made, and the maters therein contained, are ſufficient in law 
for the ſaid George, to acknowledge the taking of the ſaid 


cattle, in the ſaid place in which, Fe. to be juſt; which aid 


cognizance, and the matter therein contained, he the ſaid George 
is ready to verify and prove, as the court here ſhall order; where. 
fore, in as much as the ſaid Samuel doth not deny the. ſaid 
matter, nor in any wiſe make anſwer thereto, but hath wholly 
refuſed to admit the verification thereof, he, the ſaid George, 
prays judgment, and a return of the ſaid cattle, together | with 
his damages, Ec. according to the form of the ſtatute. in ſuch caſe 
made and provided, to be adjudged to him, &c. and the ſaid George 
ſays, that the ſaid cognizance by him thirdly above made, and the 
matters therein contained, are ſufficient in law for the ſaid George to 
acknowledge the taking the ſaid cattle, in the ſaid place in which, 
Sc. to be juſt, which ſaid cognizance, and the matter therein con- 
tained, he, the ſaid George, is ready to verity and prove here, as the 
court ſhall order; wherefore, in as much as the ſaid Samuel 
doth not deny the ſaid matter, nor in any wiſe make anſwer 
thereto, but hath wholly refuſed to admit the verification thereof, 
he, the ſaid George, prays judgment, and a return of the ſaid 
cattle, together with his damages, &c. according to the form 
of the ſtatute in ſuch caſe made and provided to be adjudged to 
him, &c. and becauſe the juſtices here will adviſe themſelves 
of and upon the premiſes, before they give their judgment 
thereon, day is given to the ſaid parties here, until in eight days 


of Saint Hilary, to hear their judgment; for that the ſaid juſtices 
here are not yet adviſed thereof. | 


Gerriſh ver/us Rodman alias Rodborne. C. B. 


. IN by Gerriſb againſt Rodman; the plaintiff declared 
of taking and detaining thirty-five ſheep, at the pariſh of 
IWinterbeurn, in a certain place there, called White's Hill, on the 
thirty-firſt day of January, in the ninth year of the reign of the 
preſent King. 
The defendant, as Sailiff of John Withers Sherwood Eſq. made 
three cognizances, by leave of the court. He ſhewed, by his 
firſt cognizance, that the place in which, &c. is a certain waſte 
or common, containing forty acres of paſture within the * 
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of Winterbourn, and within the manor of Minterbeurn; and that 
within the manor there 1s, and from time whereof, &c. there 
hath been alſo another waſte or common, called Vinterbourn 
Doron, otherwiſe Winterbourn Common; of which manor the 


faid John Withers Sherwood, long before, and at the time when 


Se. was ſeiſed in his demeſne as of fee; and that the ſaid John 
WWithers* Sherwood, and all thoſe whote eſtate he hath in the 
manor, from time whereof Fe. have had, and ſtil of right 
ought to have, a court leet of refiants within the manor, to 
be held twice in every year; (vz.) once within a month 
after Eafter, and once within a month after Michaelmas : and 
that within the manor there is, and from time whereof Ce. 
hath been an ancient cuſtom there uſed ; (that is to ſay) that the jury 
of the ſaid court leet, from time to time for and during all the time 
aforeſaid, have been uſed and accuſtomed, at the ſame court let, by 
and with the conſent of the greater part of the commoners having 
right of common on the waſtes of the ſaid maner, to make reaſonabie 
bye-laws and ordinances for the better preſervation and regulation 
of the commons within the ſaid manor, and the graſs and herbage 
growing in the ſame ; and to impoſe reaſonable penalties on any far- 
mer or tenant of the ſame manor that ſhould infringe or break ſuch 
bye-law, as they from time to time thought proper. And the 
defendant further ſhewed, that the ſaid John Withers Sherwood, 
and all thoſe whoſe eſtate he hath, and at the ſaid time 
when Sc. had in the manor, from time whereof Fe. have 


demanded, received and taken, and have uſed and been ac 


cuſtomed to demand, receive and take, from every tenant or 
farmer of any lands or tenements within the ſame manor, 
offending againſt ſuch bye-/aw or bye-l/aws, the ſeveral and re- 
ſpective penalties or forfeitures impoſed on or incurred by ſuch 
tenant or farmer, by the breach or breaches of ſuch bye-/aw or 
bye-laws, and in caſe of refuſal or non-payment thereof, after 
reaſonable requeſt and demand thereof made, have, during all 
the time aforeſaid, diſtrained, and have uſed and been ac- 
cuſtomed to diſtrain the beaſts and cattle of ſuch tenant or farmer 
for the reſpective penalty or penalties, forfeiture or forteitures by 


him incurred as aforeſaid, in any place within the fame manor. 


And the defendant further ſhews, that at the court /cet of the 
ſaid John Withers Sherwood, holden at Winterbourn in and for 
the faid manor, on the fixteenth day of October 1764, before 
Chriſtopher Griffith Gentleman, then ſteward. of the ſaid court, 
the jury impannelled, charged and ſworn to ſerve at and for 
the ſame court leet, in purſuance of the ſaid cuſtom, did, by and 
with the conſent of the greater fart of the commoners then baving 


right of common upon the waſte of the ſaid maner, in due manner 


make and orcàin a certain bye-/aw. for the better preſervation of 
the commons within the ſame manor ; by which ſaid 5ye-/aw the 
15 U u >. e laid 
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The Helau. ſaid jury did then and there order, that no perſon or perſons 


The breach 
of the He- 
{aw by the 


plaintiff. 


ſhould depaſture any ſheep, horſes, cattle, or any other beaſt what- 
foever, on Winterbourn Down, otherw!ſe Winterbourn Com- 
mon, or any other common belonging to the tything of Winter. 
bourn within the ſaid manor, from Saint Thomas's day 5 
Lady-day, yearly in every year, from thenceforth for ever there. 
after, on pain of forfeiting twenty ſhillings for every ſheep, beaſt, 
or any other cattle, of what nature or kind ſoever, which ſhou!( 


be depaſtured thereon contrary to the ſaid bye-law, AND ALL FoR- 


MER BYE-LAWS; of which ſaid bye-/aw the plaintiff Gerr;f 
afterwards, (to wit) the ſame day and year, at JWinterbourn, 
had notice. And the defendant further ſhews, that after the 
making the ſaid bye-law, and between Saint Thomas's day 
and Lady-day, and a little before the ſaid time when Ec, 
(that is to ſay) the ſaid thirty-firſt day of Jamary 1769, 
at Winterbourn, the plaintiff did put the cattle in the de- 


Claration mentioned, into the ſaid common, called Minterbourn 


Down, otherwiſe Winterbourn Common, the ſame then being a 
common belonging to the ſaid tything of Winterbourn within the 
ſaid manor to depaſture there, whereby the ſaid penalty or 
forfeiture of 7wenty ſhillings for each beaſt ſo depaſtured by the 
plaintiff, on the ſaid place in which &c. amounting in the 
whole to the ſum of thirty-five pounds, then and there accrued, 
and became forfeited, due and payable, to the ſaid Job 


Withers Sherwozd, then lord of the ſaid manor, for breach 


of the bye-law aforeſaid; and the ſaid penalty or forfeiture 
being ſo forfeited, due and payable, and wmaining unpaid, 
the faid plaintiff afterwards, (to wit) on the ſame day and year 
in the declaration mentioned, at Wrinterbourn aforeſaid, was 
requeſted by the ſaid John Withers Sherwood to Pay the ſame; 
but the plaintiff then and there wholly refuſed to pay the 
ſame ; and becauſe the ſum of 35 J. at the ſaid time when Ge. 
was in arrear and unpaid, he the ſaid defendant, as aii, of the 
ſaid Jobn Withers Sherwood, well acknowledges the taking of 
the ſaid cattle in the place in which &c. being within the 
manor, and juſtly, &c. for and in the name of a diſtreſs, for 
the penalty or forfeiture ſo due and in arrear as aforeſaid; 
and this the defendant 1s ready to verify: wherefore he prays 
judgment, and a return of the ſaid cattle, together with his 
damages, coſts and charges, according to the form of the 
waxy in that caſe made and provided, to be adjudged to 
im, Ec. N 


The fecond cognizance made by the defendant is nearly veròa- 
tim the ſame with the firſt, and is variant, in a few words only (that 
is to ſay) when the defendant in his ſecond cognisance ſhews the 
cuſtom of the het to make &ye-Jaws, he pleads thus :— That 


within the manor, there is, and from time whereof &c. hath 
NS been 
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been an ancient cuſtom there uſed (that is to ſay) that the jury 
of the ſaid court leet from time to time, for and during all the 
time aforeſaid, have been uſed and accuſtomed, at the ſatne 
court, by and with the conſent of the greater part of the com- 
moners having right of common on the waſtes of the ſaid manor, 
preſent at ſuch court leet, to make reaſonable bye-/aws, & c,— 
And when the defendant goes on in his ſecond cognizance to 
ſhew the making the Hhe-law, he alledges, that the ſam= was 
made by and with the conſent of the greater part of the com— 
moners, then having right of common upon the waſtes of the 
ſaid manor, who were preſent at the ſame court leet, &c. whereas, 
in the firſt cognizance nothing 1s ſaid about the commoners being 
freſ-nt at the court leet. 


The third cognizance made by the defendant, only varies 3* Cogni- 
from the firſt and ſecond in ,, viz. that in ſhewing the cuſ- ESI 
tom of the ſeet to make bye-/aws, and the fact of making the 

preſent bye-law in queſtion, this cognizance is ſilent as to the 

conſent of the major part of the commoners to the making bye- 

/aws, and alſo is filent as to their being preſent at the leet when 

tuch bye-/acvs are made, and is general, viz. that the jury of 

the leet make the bye-/aws, not making mention of the com- 

moners conſent or preſence. 


To each of theſe cognizances the plaintiff hath demurred Demurrer. 
generally, and the detendant hath joined in demurrer. 


In this term the cauſe was argued by Serjeant Jephſon for the 
plaintiff, and Serjeant G/ynn for the defendant. 


Serjeant Jepgſon made the following objections to the cog- 
NIZAances ;— 


uſt. The cyfom alledged, is, for the jury of the leet to make OD .- 
bye-laws, and to impoſe penalties for the breach thereof on any nr 
farmer or tenant of the manor ; but the bye-/awv made in the pre- —_ 

lent caſe is not confined to the farmers or tenants of the manor, 

but is general, vig. That no perſon or perſons ** ſhall de- 

paiture, Sc. therefore the bye-l/aw is not warranted by the cuſtom. 


2d Objection. It is not ſhewn that the plaintiff at the time 
when, Sc. was a farmer or tenant of the manor, or of any lands 
within the manor ; which ought to be ſhewn, to bring him 


within the cuſtom, and ſubject him to the penalty for breach 


of the bye-law ; this is very material; becaule, for any thing 
that appears to the court to the contrary, the plaintiff might be 
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a treſpaſſer upon the common, or might have, or claim to haye, 


a right of common in the place in which Sc. as belonging to 
lands lying out of the manor. 


za Objection. The cuſtom ſtated is to make reaſonable bye. 
laws and ordinances, and to impoſe reaſonable penalties on ſuch 
farmers and tenants of the manor who ſhould infringe or break 
ſuch bye-/aws but here is no averment that the bye-/aw in queſ- 
tion is reaſonable, or that the penalty for the breach thereof i; 
reaſonable, ſo that the plaintiff could not take an iſſue to try the 
reaſenableneſs thereof; twenty ſhillings is the value of a ſheey, 
and therefore ſeems to be an unreaſonable penalty for depaſturing 
every ſheep contrary to the bye-/aw, and therefore it is moſt ne- 
ceſlary to alledge that the bye-/aw is reaſonable ; beſides, the 


penalty is for acting contrary to this, and all former bye-laws; 
without ſtating what thoſe former bye-laws are. | 


4th Objection. It is not ſtated that the plaintiff was a fan 
within the manor, which ought to have been ſtated ; for the 
jury is compoſed of the refrants ; and if the plaintiff was not 
reſiant, he was not bound to attend the /eer, nor could he be 
called thither by any proceſs of the court; therefore the he- 
law was made in his abſence, and it cannot be preſumed that 
he had any opportunity of knowing this ye-/aw, or of objecting 
to the making thereof. | | 


5th Objection. The cuſtom alledged is, to diſtrain the beaſts 
and cattle of ſuch tenant or farmer, for the penalties incurred 
for the breach of the bye-/aw in any place within the manor; 
this is unreaſonable ; the cuſtom ought to be, to t:ke a reaſo- 
able aiſlreſ, or at leaſt to have been confined to diſtrain the 
effender's cattle on the common, and not all his beaſls and catth i 
any place within the manor ; for, by this cu/tom, it ſeems that all 
the cattle of a tenant or farmer ofending againſt the bze-/aw, may 
be diſtrained in any place within the manor. 


6th Objection. It is not ſtated that there has been any pre- 
ſentment made of this offence, and it is very hard, and improper 
that the lord ſhould diſtrain without a previous preſentment oi 
the offence : in all the caſes in the books, as to.this matter, the 


queſtion was, whether ſuch preſentment be traverſable, but not 
whether any preſentment be neceſſary. 


7th Objection. That the et jury have no power, even by cuſten, 
to make ſuch bye-/aws, touching civil rights; for the /eet is a court 
of criminal juriſdiction, and this is the caſe of a civi/ right ; the leet 
jury are only of re/tants, they may not have any right of common, or 
any intereſt in the common; and ſuch 4ye-/aws can only be made 
by the commoners, and ought to be made at the court baron, 


which 


* 
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which is the proper court for the civil buſineſs of the manor.— 
In the caſe of Wels verſus Cofterel, 3 Lev. 48, in replevin, 
it was held a bad caſtam, for the /lewward of the manor, with the 
conſent of the homage, to make bye-l/awi, and impoſe penaltiæs 
for good government within the manor, to be forfeited to the 
lord of the manor, and to diſtrain for ſuch penalties; for ſuch 
bye-/awws ought to be made by the homage only. 


8th Objection. If the conſent of the commoners be ne- 
ceſſary for making bye-/awvs, it ought to be ſtated that thoſe com- 
moners were reftants, becauſe otherwiſe they are not bound to 
attend the /eef ; and no law can bind them, if abſent, and not 
bound to attend. Re/iancy only obliges attendance at the court 
Jet; but all the tenants of the manor muſt attend the court 
baron, whether they be re/iants or not; and the right of common 
is in reſpect of lands, and not of refancy. 5 


gth Objection. It is not ſtated in the third cognizance, 
that the preſence or conſent of the commoners to the making 


the bye-/aw was neceſſary. 


Serjeant Glynn for the defendant, in anſwer to the ſeveral 
objections taken by Serjeant Fephſon to the cognizances, ſpoke to 
the following effect, v:z. 


It is objected by my brother Jephſon, that the bye-/awo is not 
warranted by the cu/tom ; for the cuſtom is to make bye-laws obli- 
gatory on the farmers and tenants of the manor only, and that 
the bye-laro, in the preſent caſe, is general, and not confined to 
the farmers and tenants of the manor, but extends to all perſons 
whatſoever. In anſwer to this, I ſubmit it; there is no mate- 
nal variance between the cu/tom ſtated, and the bye-/aw made in 
purſuance of the cuſtom ; the law is only to bind the owners and 


tenants of lands in the manor ; it doth not affect to bind ftran- 
gers; the bye-law is general, but who will be bound by it? 


only thoſe that are ſubject to it; namely, the owners and occu- 
piers of land within the manor ; for if a „ranger was to put his 
cattle on the common within the time prohibited, he would not 
be the object of the bye-/aw, #4 


It does not lie in the plaintiff's mouth to ſay he is a treſpaſſer, 


but the court will take it, that he put in his ſheep under a right 


and claim of common; and though there may be a caſe where a 
man may have right of common, in reſpect of lands, in a place 
out of the manor, yet the court will not preſume or intend 
ſuch a right, without it be ſpecially pleaded and ſet forth; but 
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the court will intend this to be the common law right of 
common. 


As to the objection, that there is no averment that the bye. 


law and penalty for breach thereof are rea/onable ; I anſwer, that 


ſuch an averment is not neceſſary; for if (in fact) it be unreaſonable, 
then it is void: but by making the law, it does, in effect, ſay 
that it is reaſonable, becauſe if it be wnreaſonable it is no law; 
it is of the eſſence of a bye-law that it be reaſonable ; it need not 
be expreſſed to be ſo, and it is fully open to the plaintiff to 
put the reaſonableneſs thereof, and of the penalty, in iſſue. 


As to the objection, that it is not ſtated, that the plaintiff 
was re/iant in the manor, it is not material; and my anſwer to 
the laſt objection, will be a direct anſwer to this. 


And as to the offence being contrary 20 former bye-lawws as 
well as this, it is ſufficient that it is contrary to 7hzs ; but there 
is no obſcurity, what the former bye-laws are; they muſt neceſ- 
ſarily be ſuch as prohibit the depaſturing of cattle on the com- 
mon, within the time prohibited by the preſent 4ye-/aw.—The 
words * all former bye-laws,” are ſurpluſage, and may be left 
out; the preſent bye-/aw is good, independent of the former bye- 
Jaws ; as to the magnitude of the penalty, and diſtraining all the 
cattle, the /awv will reduce it to a reaſonable diſtreſs, the prin- 
ciple of law will ſupply the cure. 


As to the objection concerning a preſentment of the offence 
being neceſſary, previous to the diſtraining for the penalty; I 
anſwer, that a preſentment, in this caſe, is mere matter of in- 
formation and inſtruction, is unneceſſary, and does not give the 
right to diſtrain ; but where the 45y-/aw provides that there ſhall 
be a previous preſentment, then it is matter of title, and neceſſary ; 


but the bye-/aw is good without ſuch proviſion. 


As to the objection againſt the power of the court leet to 
make ſuch a bye-/aw, I admit, that, of common right, they have 
no ſuch juriſdiction to intertere, or make by2-/aws concerning the 
regulation or right of common; but yet, by cu/tom, ſuch a power 
may be in the leet : the court leet perhaps may be coeval with 
the manor, the reſants perhaps were the commoners when the 
/eet was firſt granted; and where is the abſurdity, to ſuppole, 
that at the original inſtitution of the court leet, a power might 
be given to the lord and jury at the leet, to regulate the right of 
cominon within the manor ? The commoners in general muſt 
be at he leet; as reſiauts, they mult be there, therefore mult 
be preſumed to be there, and to be bound by the laws made there.— 


—_— 
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As to the caſe of Wellsverſus Cotterel, in 3 Lev. 48. if that caſe was 
of a court leet, it would in a great degree, be deciſive in favour of the 
defendant, but being of a court baron, the ſleward is not the judge, 
but merely an Mcer of tat court; the homage are the judges 
there, and therefore taking the power from the homage, and 
placing it in the feward, is ſubverfive of the juriſdiction of the 
/;mage: but, in the preſent caſe, the com will warrant the 
making the by2-law in the ſeet. This is not a new caſe for in 
i Rol. Abr. 365. pl. 10. There had been a court (called 
curia legaits) held by the lord of the manor immemorially, in a 


large moor, parcel of the manor, (wherein many men had com- 


mon) for the better ordering of the common there; at which 


court all the commoners ought to appear by the cuſtom; and 


there had uſed to be a homage ſworn by the ſteward, which Ho- 
nage had uſed to preſent all oppreſſions and offences in the com- 
mon, and to make bye-/aws and ordinances for the better ordering 
of the common 3 Which ordinances the commoners ought to obey, 
under a reaſonable penalty, to be aſſeſſed upon them, to be 
forfeited to the lord, Sc. And the homage being ſworn, made 
a bye-law, that no commoner ſhould put his ſheep within one 
part of the moor, under the penalty of 3s. 4d. to be forfeited 
to the lord, and this bye-/aw was publiſhed and proclaimed in 
court; this is a good bye-/aw, and ſhall bind all the commoners, 
becauſe the bye-/aw ariſes out of the cuſtom, which commenced 
by conſent of the parties. This caſe in Rolls Abr. is very ap- 
plicable to the caſe at bar, it is here called curia /egalis ; the 


court leet is curia legalis, and is only a tranſlation of the name of 


the court. 


In the caſe of the Earl of Exeter verſus Smith, 2 Keb. 367, 
this very queſtion now before the court was determined ; that 
the court leef might by cuſtom make bye-laws for uſing and re- 
gulating their common, and judgment was given accordingly; the 
tame caſe is more fully and clearly reported in Carter's Rep. 
177. where judgment is given accordingly by two judges 


againſt one. 


Lord Chief Juſtice de Grey The principal objection which The principal 


Gould 


8 flicks with us, is, that the bye-/ao ſtates, that no perſon or perſons objection to 
BE {hall depaſture any ſheep, Ec. on pain of forteiting 20 5s. for ja the opinion 
every ſheep which ſhould be depaſtured, &c. contrary to the of the court. 
= Jad bye-law and all former bye-laws ; how can the court judge 
whether the offence ſet forth be contrary to all former bye- 
bus, when thoſe bye-laws are not ſet forth? For thoſe other 
© /aws may (perhaps) modify and qualify the offence, or 
= <xcuſe from the penalty, for any thing we know to the 
== contrary, | 2 | | 


the bye-latv 


r 
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The court of 
Common 
Pleas has a 


general juril- 


Ciction to 


grant writs of 


£4 beas corpus 
in all caſes 
whatloever. 


Gou!d Juſtice—The bye-laws may be good, but not being ſet 
forth and diſcloſed, the court can give no judgment about 
them. 


B/ack/ione Juſtice—The bye-lawo itſelf is uncertain, for the 
penalty is given for an offence againſt ail former bye-laws, and 


therefore they mult be ſet- forth for the court to judge of them, 


Lord Chief Juſtice—Suppoſe the plaintiff had offended again} 
this bye-/aw, yet no penalty is incurred, unleſs he had offendei 
againſt all former bye-laws, 


The cauſe was ordered by the court to ſtand over for furthe; 
argument, with liberty for the defendant to conſider, whether 
he would not move for leave to amend his cognizances ; but! 
never heard that this caſe ever came again before the court ; and 
I] believe it did not. 


Adjournatur, 


Wood's Caſe. C. B. 


2 EORGE WOOD having married A. B. and cohabite! 

with her. for ſome ſhort time, and ſhe being detained, and ii 
the private cuſtody of C. D. Wood made an affidavit of this matter; 
whereupon my brother /þ17akter moved for a writ of habeas corpus 
to be directed to C. D. commanding him to have the body of 4. 
B. before the King's juſtices at Ye/tminſker, by whatſoever name 
ſhe was called, together with the day and cauſe of her being 
taken and detained, (on ſuch a day) that the juſtices, ſeeing th: 
cauſe, might do Hat which of right and according to the lau 
and cuſtom of England, ought to be done; and further to do and 
receive what the tame juſtices here ſhould then conſider in that 
behalf. He cited Bufhe/'s caſe; and ſaid, that if upon the retur! 
of the writ of habeas corpus, it ſhould appear to the court that 
A. B. was in cuſtody of C. D. for any criminal matter, the) 
would not take cognizance thereof ; but if it ſhould appear, that 
ſhe was in cuſtody under colour of civil proceſs, or for other ſup- 
poſed civil cauſe, contrary to law, they would diſcharge her out 
of cuſtody ; or if ſhe was in legal cuſtody in a civi/ caſe, the 
would remand her. The court having taken a few days to con- 
ſider, granted the writ, and ſeverally ſpoke to the following 
effect. 


Lord Chief Juſtice De Grey wondered, when this matter 
was moved, how there could be the leaſt ſcruple againſt iſſuing 
a babeas corpus by THIS COURT, for protecting the liberty of on 
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ſubiect againſt another: I had no doubt at all myſelf; however, 
have looked into the books, to ſee what is therein ſaid touch- 
ing this matter. 


The firſt inſtance of this kind is upon the ſtatute of magna : nate, If. 


F.C: 144, 
145. 


charta, 2 Infl. 55. a. where Lord Coke in his comment ſays, 
« If a man be taken or committed to priſon againſt the law of 
the land, what remedy hath the party grieved ?” It is there an- 
ſwered, that © he may have an action, or he may cauſe the par- 
ty to be indicted at the King's ſuit; or he may have an habeas 
corpus out of the King's B-nch or Chancery, though there be no 
privilege; or in the court of Common Pleas or Exchequer, for any 
officer or privileged perſon there; and if it appears upon the re- 
turn of the writ, that his impriſonment be juſt and lawful, he 
ihall be remanded; but if it ſhall appear to the court that he 
was impriſoned againſt the law of the land, they ought by the 
force of this ſtatute to deliver him: if it be doubtful, he may 
be bailed. 


So in 4 Inf. 290. if a man be impriſoned by a judge of the 
foreſt for killing or chaſing deer, and afterwards offers ſufficient 
pledges, it may be demanded, what remedy is there for the 
party? The anſwer is, he may have a habeas corpus out of the 
King's Bench; or if he have privilege, out of the Common Pleas, 
or of the Exchequer, or out of the Chancery without any privi- 
lege, either in the term or vacation, and may be bailed to ap- 
pear at the next Eyre. | 


In Dier 175. Scroggs verſus Colſebill, the office of exigenter of 


London and other counties, became vacant by the death of 
Hennings, in the year 1558; and afterwards Sir R. Brooke, the 
chief juitice of the Common Bench died; and in the time of the 
vacancy of the office, Queen Mary granted the office of exigenter 
to one Coſſebill, by letters patent; and afterwards, by letters 
patent of the ſame date, granted the office of chef juſtice to An- 
thony Browne, who was admitted juſtice, and ſworn the fir/t day 
of Michaelmas term in the year aboveſaid; who refuſed Coſſebill, 
and admitted his nephew Scroggs to it. And now in this term, 
(Mich. 1 & 2 Eliz.) maxima lis mota fuit inter ipſos pro officio præ- 
dicto, et domina Regina nunc mandavit Nicholao Bacon militi 


cuſtodi magni ſigilli, ad examinandum jus et titulum dicti Colſehill, 


einde relationem faciendum eidem Reging. Nui qu idem cuſtos poſt 
ſinem biijus termini, convocatis omnibus juſticiariis Banci Reginæ; 
videlicet, Catlyn, Whyddon, Raſtall er Corbet, ac Saunders Capi- 
tale Barone, ac Gerrard Attornato Generali, ac etiam J. Caril Attor- 


dato Ducatits (excluſis omnibus juſticiariis de Communi Banco) acce- 


pit reſolutionem planam poſt longam deceptationem et heſitationem om- 
| y | mum 
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nium prædictorum, quod titulus Colſehill nullus uit, er quod ad — 
nam Reginam donatio officia prædidti, nullo modo et nullo te 
pertinet, aut pertinent, fed tantumodè ad diſpoſitionem capitalis 


Juſticiarii pro tempore exiſtentis, ut incidens inſeperabile ad per ſanan 


dicti capitalis ſpectans: et hoc, ratione preſcriptionis et uſiis, Ex 
quo ſequitur quod Regina ipſamet non poteſt eſſe capitalis juſliciarius 
in banco prædicto. And notwithſtanding the ſaid reſolution of the 
Juſtices aforeſaid, the Queen, upon importunate ſuit directed her 
commiſſion to the Earl of Bed/ord, and nine others, of whom 
were Juſtice Corbet, Juſtice Weſton, Sir Roger Cholmeley, Sir . 
Cordel Maſter of the Rolls, and Richard Goodrike ; giving to them 
full authority to hear and determine the intereſt and title of the 
ſaid office, between the parties aforeſaid, and to place Colſeſhill 
in the office, if, Sc. and that if Scroggs refuſed to make anſwer 


before them, that they might commit him to priſon, &c. And 


afterwards, in Michaelmas term following, Co//ehill exhibited a 
bill of complaint to the ſaid commiſſioners againſt Scroggs, com- 
prehending all his title as above, and that he was diſſeiſed and 
deforced of it by Scroggs; and Scroggs came and demurred upon 
the bill and juriſdiction of the court by the ſaid commiſſion, and 
would not make other anſwer; and for this contempt he was 
committed by them to the priſon of the Fleet, and there re- 
mained for two weeks; and then the court of Common Bench was 
moved by three ſerjeants to grant a habeas corpus cum cauſa to be 
directed to the warden of the Fieef And upon good deliberation 
of the court, viz. Ja. Dier, A. Browne and R. Weſton, the mo- 
tion was held reaſonable, and was granted, ' becauſe he was a 
perſon in the court, and a neceſſary member thereof, 


In 2 Hale's Hifi. Pl. Caron. (before the habeas corpus ad) 
it is laid down that this writ of habeas corpus is a writ of 
a high nature; for if perſons be wrongfully committed, they 


are to be diſcharged upon this writ returned ; or, if bail- 


able, they are to be bailed, if not bailable, they are to be com- 
mitted. 


This writ [fays that book] iſſues out of the great courts of 
Weſtminſter, but hath different uſes and effects It may iſſue out 
of the court of Common Pleas or Exchequer, but that is or ought 
to be always where a perſon is privileged, or to charge him with 
an action. But by the fat. 16 Car. 1. cap 10. they have an 
original juriſdiction to bail, diſcharge or commit upon an habeas 
corpus, one committed by the Council Tab/e, as well as the 
King's' Bench, although there be no privilege for the perſon 
committed. 
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1 do not find that this matter hath come much in.queſtion 
until a few years before the habeas corpus act. Bufhel's caſe, Sir 
Thomas Jones 13. 22 Car. 2. anno 1670. The caſe was, that 
Buſhel, amongſt others, jurors in London, upon the trial of a 
traverſe, upon an indictment againſt divers perſons for conventi- 
cling againſt the form of the ſtatute lately made, were fined and 
impriſoned at the ſeſſions of the Old Bailey, becauſe they gave 
their verdict contra plenam evidentiam et directionem curiæ in ma- 
teria legis, and ſo acquitted the priſoners. In this caſe it was 
debated at the bar and the bench, whether the Common Bench 
could award a habeas corpus in this caſe. Wild, Archer and Tyrel, 

uſtices—This court may well award it: and for this purpoſe 
they cited 1 Anderſon 297, 298. 2 Jnſt. 615. Moor 839, 1132. 
1 Grownl. 33. Vaughan Chief Juſtice, to the contrary : and 
he ſaid, that ſome habeas corpuſes are granted of courſe, others 
not without motion; that this court had not power of granting 
the writ in general, but only in caſe of privilege, or exceſs of 
juriſdiction by an inferior court; in which caſe every one had 
privilege to be diſcharged by the courts of Weſtminſter. This 
court does not grant it becauſe they have conuſance of the 
cauſe, but becauſe that there is a probable ſuggeſtion that this 
court may deliver the party. If, upon the return, the cauſe be 
expreſsly juſt, the party ought to be remanded ; if expreſsly un- 
juſt, diſcharged ; if doubtful, bailed. The writ is, ad ſubjicien- 
dum et recipiendum quod curia con/ideraverit, et ut curia noſtra viſa 
cauſa illa, or quad de jure & conſuetudine regni noſtri ſuerit facien- 
dum, c. Now this court, in cauſes criminal, cannot iſſue this 
writ, He urged that the want of precedents in this court is a 


8 ſtrong argument that ſuch writs are not grantable here. The 


writ alſo requires that the body ana cum die captionis habeat, 


whereby the court may be certified how long the party hath 


been in cuſtody ; becauſe, if for a long time, and no proceeding 
againſt him, the court ought to bail the priſoner, although he 
was committed for felony or treaſon ; which is improper for this 
court, which hath not conuſance of crimes; for this court is 
for common pleas between ſubject and ſubject; but in the cate 
of a crime, the plea is between the King and his priſoner. He 
cited 2 1nſ?. 53. in margine, & 55. Weſtm. 1. cap. 1:, And 
to the authority cited on the other fide from Anderſon, he ſaid, 
that all the four cauſes there mentioned are of perſons under the 
protection of this court; and concluded, that the court ought 
not to grant the writ in this caſe. But, upon the opinion of 
the three other judges, the writ was granted. And at a future 
day, the ſheriffs of London, to whom the writ was directed, re- 
turned it with the cauſe ſupra. And upon argument of the 
ſufficiency or inſufficiency of the return, the priſoner was 
diſcharged. 
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In Vaughan 154, 155. there are ſeveral caſes upon habeas cor. 
pus, where the court of Common Pleas hath diſcharged perſon; 
impriſoned by other courts upon the 7n/ufficiency of the ue. 
tun only, and not for privilege; whether the priſoner is pri. 
vileged as an officer of this court, or 1s a ſtranger, it is all one, 
in my opinion, and if the return be bad he ſhall never be 
remanded, becauſe contrary to magna charta. 


The next caſe is in Eaſter term, 23 Car. 2. C. B. Carter 221. 
J. S. parſon, libels for tithes againſt 7. D. he is certified conty. 
max; the biſhop, according to 27 Hen. 8. cap. 20. certifies to 
two juſtices to impriſon him, without bail or mainpriſe : they 
do ſo: Baldwin Serjeant moved for an habeas corpus in the 
Common Bench; and it was granted by three judges, but the 
chief juſtice was againſt it. WNild, one of the judges, ſays—* In 
«© Queen Elizabeth's time there was no diſtinction, but an J. 
heads corpus was to be allowed in the Common Bench or King'; 
« Bench; and I cannot ſee, [ſays he] how we can deny this 
« habeas corpus ſalvo juramento. Theſe writs have gone beyond 
« ſea, Doctor Prujean was to cure a madman ; (Sir Robert Corr' 
brother) this court ſent a habeas corpus for him beyond ſea.” 
And ſee 2 Vent. 22. Thomas Rudyard's caſe in C. B. 1 Mod. 233. 
and 2 Med. 198. Jones's caſe in C. H. touching the granting Je- 
beas corpus by this court in various caſes, a little before the habeas 
corpus act. Practice, of late years, has carried this matter of 
ſuing for habeas corpus into the King's Bench; but now the 
writ being indorſed to iſſue by the ſtatute, may be granted in any 
caſe of impriſonment, by any court in the Hall. 1 


By the ſtatute of 16 Car. 1. cap. 10. it ſeems to me that the 
legiſlature then thought that 7475 court had the very ſame juril- 
diction with reſpect to granting writs of habeas corpus, that the 
court of King's Bench had; for the words of the ſtatute are, 
« that the judges of the court of King's Bench, or Common Pleat 
„ ſhall, for the ordinary fees z/ually paid for the fame, grant an 
« habeas cerpus; ſo they took it to be the courſe and practice of 
the Common Pleas as well as the King's Bench, to grant writs of 


habeas corpus, in order to be certified whether a ſubject impriſon- 


ed was impriſoned contrary to magna charta, or not. 


This is a matter between ſubje& and ſubject, and I cannot ſee, 
ſas was ſaid by Wild Juſtice] how we can deny this habeas 
corpus, ſalvo juramento 3; as at preſent adviſed, I think we 
are bound by law to grant it, and that it ought to iſſue 
accordingly. 


3 | Gould 
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Gould Juſtice—I am of the ſame opinion with my Lord Chief 
Juſtice. I have heard Lord Apſtey ſay, when he ſat in this court, 
that he had ſome doubt touching this matter ; but, for my own 
part, I have no doubt at all, and think that hig court has a 
general juriſdiction to grant writs of habeas corpus in all caſes ; 
but when the priſoner is brought here, it then becomes an- 
other queſtion, what we ſhall do. 


. | Blackſtone Juſtice I am of the ſame opinion with my Lord 
* 

. and my brother Gould. 

J Nares Juſtice—I am of the ſame opinion. I have well con- 
5 ſidered this matter, and have no doubt, but that we are bound 
5 to grant the writ. 

n 

ny The writ was granted accordingly per fotam curiam. 
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Onſlow Eſq. ver/zs Horne, Clerk. C. B. 


CTION upon the caſe, wherein fix counts are laid in glander. 
| the declaration ; the firſt four counts are upon ſeveral Two counts, 
libels, ſuppoſed to be written and publiſhed by the defendant, inte da- 


ce, ; of, and concerning the plaintiff; the tb and fixth counts are Ee 
por certain, falſe, ſcandalous, and defamatory words, ſuppoſed to ateued, be- 
2 be maliciouſly ſpoken by the defendant at Epſom, in Surry, of, — 
w_ and concerning the plaintiff. The defendant pleaded Not latter count 

guilty ; whereupon iſſue was joined, and tried before Lord **%«&i00- 
y Mansfield, at the laſt affizes for the county of Surry, when 2 


verdict was found for the plaintiff on the laſt counts for the words, 
2 2 | and 
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laid in the 


at th count. 


' George Onflow, and Sir Francis Vincent Bart. the other knight 


(to wit) at Ep/om aforeſaid, yet the ſaid John Horne well know- 


and 400 J. intire damages, and a verdi& for the defendant ag t 
the reſidue. And now it is moved that the judgment may b. 
arreſted, becauſe the words in the two laſt counts, or in the 
latter of thoſe. counts are not actionable ; it is therefore only 
neceſſary to write down here correctly the ffth and fixth coun; 
upon which the plaintiff obtained the verdict, which are 2 
follows. 


And whereas he the ſaid George Onſlow, at the time of ſpeak. 
ing and publiſhing the ſeveral falſe, ſcandalous and defamatory 
words herein-after mentioned, and before, was, and yet is knight 
of the ſhire to ſerve in parliament for the ſaid county of Surg, 
and always conducted and behaved himſelf in his ſaid character 
and ſtation with fidelity, integrity and honour, (to wit) at Ez/:n Wn 
aforeſaid; and whereas before the ſpeaking and publiſhing the 
leveral falſe, ſcandalous and defamatory words hereinafter men. li 
tioned, (to wit) on the 26th day of June, in the year of our Lord | 
1709, at Epſom aforeſaid, a great number of freeholders of the 

ſaid county of Surry, having a right to vote in the election of 
knights of the ſhire to ſerve in parliament for the ſaid county, 
aſſembled and met together to conſider of meaſures to be taken . 
in ſupport of the right of election; and it was then and there 
at the ſaid meeting or aſſembly propoſed to inſtruct the aid 


of the ſhire for the ſaid county, to take meaſures, as repre- 
ſentatives of the ſaid county in parliament, in that behalf; at 
which faid meeting or aſſembly, the ſaid John Horne, under pre- 
tence of being a freeholder of the ſaid county of Surry, attended, 


ing the premiſes, but contriving and wrongfully and maliciouſly 
deviſing and intending to injure, defame and ſcandalize the faid 
George Onſlow, as one of the knights of the ſhire to ſerve in par- 


liament for the ſaid county, and to ruin him in the opinion 


and eſteem of the freeholders of the ſaid county ſo aſſembled as 
aforeſaid, and the other freeholders of the ſaid county, on the 
ſaid 26th day of June in the year aforeſaid, at Epſom aforeſaid, 
at the aforeſaid meeting or aſſembly, and in the hearing of divers 
of the ſaid freeholders of the ſaid county ſo aſſembled, falfly and 
maliciouſly ſaid, ſpoke, and with a loud voice, publiſhed of and 
concerning the ſaid George, as knight of the li ire to ſerve'in 
parliament for the ſaid county, and reſpecting the faid propoſal, 
which had been ſo made as aforeſaid, theſe falſe, ſcandalous 
and defamatory words following, (that is to ſay) © (meaning him- 
ſelf the ſaid Fohn Horne) expected to have met George Onſlow, 
(meaning the ſaid George On/low) but ſind he (meaning again the 
ſaid George Onflow) is not here; for which I (meaning himſelf, 
the ſaid John Horne am rather ſorry, as J (meaning himſelf the 


ſaid 
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ſaid John Horn) came here with an intention to have told him 
(meaning the ſaid George Onflow my opinion of bim; (meaning the 
ſaid George Onflow) and if he (meaning the ſaid George Onſlote) 
aj have warved his privilege, J (meaning himſelf the ſaid 7 chr 
Horne) world have watved my gown. I (meaning again himſelf 
the ſaid Jobn Herne know bim (meaning the ſaid George On- 
ſlow) very we'l ; J have carried letters from Mr. Cnflow (meaning 
the ſaid George Onflow) to Mr. Wilkes, full of profeſſions of friend- 
ſhip and fervice, which were never kept; nor indeed is it 10 be 
wondered at, ſince it is notorious, he (meaning the ſaid George On- 
flow) never kept his (meaning the ſaid George Onflow's) word, 
unleſs where his (meaning the ſaid George Onflow's } con intereſt 
was concerned. As to the mſtruding our members (meaning the 
ſaid Ge:rge Onflow, and the ſaid Sir Francis Vincent) to obtain re- 
dreſs, I (meaning himſelf the faid John Horne} am totally againſt 
that plan; for as to inſtructing Mr. Onfi9w (meaning again the 
ſaid George Onflow) we might as well inſtruct the winds, and ſhouid 
he (meaning the ſaid George Onflow) even promiſe his (meaning 
the ſaid George Onſlo s aſſiſtance I (meaning himſelf the ſaid 


ty, Fohn Horne } ſhould not expect him (meaning the ſaid Gerrge Cn- 

en // to give it us. 

ere | 

ad And the ſaid John Horne, of his further malice againſt the The fixth 
ht dad George, and contriving, and wrongfully and maliciouſly de- at. 
ce. WET viting, and intending as laſt aforeſaid, afterwards, (to wit) on the 

at WE fame day and year laſt above-mentioned, at Epſom aforeſaid, at 

e- SS the aforeſaid aſſembly or meeting: and in the hearing of divers 

d, of the faid laſt mentioned freeholders, ſo met and aſſembled, 

y- WE falſely and maliciouſly ſaid, ſpoke, and, with a loud voice, pub- 

ly WS liſhed, of and concerning the ſaid George Onfſow, and reſpecting 


the ſaid propoſal which had been ſo made as aforeſaid, theſe 

other falſe, ſcandalous and defamatory words following, that is 

to lay, As to inſtructing our members (meaning the ſaid George, The words 
and the ſaid Sir Francis Vincent) to obtain redreſs, I (meaning 8 on 
himſelf the faid John Horne) am totally againſt that plan; . —.— 

for as to inſtructing Mr. Onſlow (meaning the ſaid George Onſlote) flv en, 

= ie mght as well inſiruct the winds ; and ſhouid he (meaning the ember 16 
laid George Onflow) even promiſe his aſſiſtance, J (meaning him- dbu 7+- 


d : 
= > # 0 þ . . A. d Ele, 1: . 
d elf the ſaid John Horne ſhouid not expe hin (meaning the aid n ee” 


Gerrge Onſlow) to give it us. By reaſon of the ſpeaking and that pla ; 

= Publiſhing which faid falſe, ſcandalous and defamatory words, * e e 

be the faid Gearge Onffow, is very much injured in his character G. i 
and ſtation of knight of the ſhire, to ſerve in parliament” for the 2e m 


ls, 0 - P . Loi fe 7 
did county of Surry, and brought into great ſcandal, infamy and |" = 
A diſgrace, and very much prejudiced in the eſteem and opinion of ho ld be 


| even promiſe 
dis aſſiſtance, I ſhould not expect him to give it us, Not Actionable, 


the 
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the frecholders of the ſaid county of Surry, to the ſaid Georg, 


a, 


On/lxw, his damage of ten thouſand pounds, and thereof he bring 


ſuit, Sc. | | * 
i cl: 
On the 1oth day of November, in Michaelmas term laſt, Ser. WE by 


jeants Glynn and Jephſon, on behalf of the defendant, moved in 
arreſt of judgment, that neither of the ſets of words are action- 
able, and more eſpecially the latter are not: the verdict is taken 
generally, and the damages are given upon both the counts 
jointly ; ſo that if the court ſhall be of opinion, that either of 
theſe ſets of words are not in themſelves actionable, they will 
arreſt the judgment. 


It appears by the declaration, that the words were ſpoken by 
a freeholder, at a meeting or afſembly of freeholders of the 
county of Surry, for a lawful purpoſe, to conſider of meaſures 
to be taken in ſupport of the right of election; and that it 
was then propoſed to inſtruct the plaintiff, and the other mem- 
ber of that county, to take meaſures in that behalf ; whereupon, 
a debate ariſing, the defendant Mr. Horne gave his opinion againſt 
inſtructing the plaintiff Mr. Onſlow, and ſpoke the words in the 
declaration, concluding, * 7hat he was totally againſt that plan; 
for as to inſtructing Mr. Onſlow, we might as well inſtruct the 
„ winds, and ſhould he even promiſe us his aſſiſtance, I ſhould not 
« expect him to give it us.” It words of opinion like theſe, 
ſpoken at a public meeting of a county, or at a meeting of any 
corporate body, to conſider and inquire into the condud of 
their ſervants, are to be adjudged actionable, and for which 
large damages are to be given, there will be an end of all free- 
dom of debate in every public aflembly in the kingdom met 
together for lawful purpoſes ; whereupon the court made a rule 
to ſhew cauſe, why judgment ſhould not be arreſted, 


November the 26th, in the ſame Michaelmas term, Serjeant 
Whitaker ſhe wed cauſe for the plaintiff, why the judgment ſhould 


not be arreſted. | 


„ * 5 —— —+ * þ : - 1 


Serjeant Whitaker—It is an univerſal principle laid down in 
the books, that any words whatever ſpoken maliciouſiy againſt 
the iutegrity of a perſon in an office of truſt, are, in themſelves 
actionable; a member of parliament is an office of the greateſt 
truſt, and his integrity is of the utmoſt conſequence to the ſub- 
ject. I admit the frecholders of the county have a right to in- 
ſtruct their members to take meaſures in ſupport of the right of 
election, but they have no right to ſpeak maliciouſiy againſt the 
integrity of their members, and to ſay they might as well inſtruct 
the winds, as inſtruct a certain member; that be never kept s; 

I Word, 
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rd, unleſs where his 007 intereſt was concerned; or any ſcanda- 
lous and defamatory words of like import to 9h laid in the de- 
WS cliration, % the jury have found to be ſpoken malicicuſiy by 
me defendant upon this occaſion. 


Applicable to 758, is the cate of Richard Alon Eſq. againſt 
7% pb Blagrave, Mich. 11 Geo. B. R. 2 Lord Raym. 1369. 
in an action for words, the plaintiff declared that he was a 
dice of the peace for the county of Bere, and that the de- 
fendant, intending to ſcandalize him, and bring him into diſre- 
pute, having a diſcourſe with divers of the King's ſubjects, at 
IWantage in Berks, concerning the ſaid Richard, and concerning 
bis execution of his office of a juſtice of the peace, in the pre- 
ſence and hearing of many of the King's ſubjects, ſpoke and 
BE publiſhed of the faid Richard and of his execution of his ſaid 
office, theſe falſe, ſcandalous and defamatory words; viz. © Mr. 
Alien (meaning the plaintiff) 7s a raſcal, à willain, and a liar.” 
on nt guilty pleaded, a verdict was found for the plaintiff, 
damages 2 J. 10s. And after ſeveral motions, that theſe words 
were not actionable, becauſe they were general words of uncer- 
WS tain fignification, it was reſolved by the whole court Pratt, 
Powys, Forteſcue and Raymond—that the words were. aCtionable, 
they being laid to have been ſpoken of the plaintiff in the exe- 
cution of his c/ice, and fo found: ſo that it is the ſame as if the 
= ctendant had ſaid, that the plaintiff is a villain in the execution 
bis ice, a raſcal in the execution of his office, and a liar in the 
WS -:::c4u7i5n of his office; which carry with them a great ſcandal, 
and, in common underitanding, import a great imputation 
gainſt the plaintiff's integrity and behaviour in that office, And 
Judgment was given for the plaintiff, This caſe of Afton verſus 
= >/:zrave, is allo reported in 1 Stra. 617. and 8 Mod. 270. So, 
in the caſe at har, the words are laid to be ſpoken with an in- 
nt tention to defame and ſcandalize the plaintiff, as one of the 
11d nights of the ſhire for Surry, (an office of great truſt, as I 
before ſaid) and import a great imputation againſt his integrity 
and behaviour in that office. 


In the caſe of Sir Thomas Clarges verſus Roue, Mich. 33 Car. 2. 
Lev. zo. the plaintiff declared, that he was a proteſtant 
deputy lieutenant of the county of Middleſex, and one of the 
8 privy council of Ireland, and at the time of ſpeaking the follow- 
ing words, ſtood to be a member of parliament for Chri/t-Church 
=  //:7ſhire, the defendant falſly and maliciouſly, and to make 
him loſe his ſaid offices, and alſo his election, ſaid to one A. 
and divers others of the electors, he is a papiſt; by which he 
ame within the laws made againſt papiſts, and had loſt his 
otfices, and been put to great expence to prove his innocence. 
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2 Salk 694. 


a 


— 


And, upon not guilty pleaded, and a verdict for 100 damages 
it was moved in arreſt of judgment, that the words are not ac. 
tionable: but aſter divers motions pro and con. judgment wi; 
given for the plaintiff by the whole court; and Windham ant 
Char/ton Juſtices, held, that to call a common perſon a papiſt i; 
actionable, in reſpect of the penalties of the law againſt papiſt, 
and eſpecially at t time, after the popiſh plot; for it is dange. 
rous to be called papiſt, as to their perſons, in reſpect of aſſault; 
by the rabble; and words are actionable in reſpect of ſcanda 
Stiles 22, 23, damage and danger, which they bring to perſons. But Nori 


405 Het. and Levinz held, that it is not actionable to call a comma 
167. 


Cro. Elz. perſon a papiſt, but to call officers papiſts it is; in reſpe# of their 
193. dignity, and the danger of Joting their offices, of which Papiſr 
LO in many caſes are not capable. And in caſes of officers of dig 
3 Lev. 51, nity, and who are intereſted in the adminiſtration of govern- 
08, ment, words are actionable which are not actionable in the cat 
of common perſons. So in the caſe at bar, if the words had been 
ſpoken of a common perſon, perhaps they would not have bee 
actionable; but being ſpoken of the defendant as a member of 
parliament, and an officer of dignity, (with great deference t 


the court) I ſubmit it, they are actionable. 


In the caſe of offices of profit, words that impute either defed 
of underſtanding, of ability or integrity, are actionable; but in 
offices of credit, words that impute want only of ability, are not 
actionable. As, of a juſtice of peace—** He a juſtice of peace! 
% he ig an aſs, and a beetie-headed juſtice!” are not actionable: 

the reaſon is, becauſe a man cannot help his want of ability, # 
he may his want of honeſty or integrity: as in the caſe at bar, 
where the office of member of parliament is an office of credit 
and the party (plaintiff) is charged with inclinations and prin- 
ciples which ſhew his want of integrity, and conſequently unft 
for ſo high an office of truſt and credit. Surely the words u 
the declaration, in both counts, are actionable. 


Howv.t nun, 


Serjeant Leigh, of the ſame ſide with the plaintiff, ſpoke 
much to the ſame effect as brother Vitater; and further faid, 
that ſurely there is a great difference between freedom of debts, 
and freedom of abuje and malicious flander ; of the laſt of hi, 
the jury have certainly found the defendant guilty : that the de- 
fendant Mr. Horne, might have juſtified in pleading the word: 
he ſpoke in public of the plaintiff, if they were true; but be 
durſt not; well knowing, that the words laid in the declaration 
were falſe, and could not be juſtified ; fo he hath pleaded that 
he never ſpoke the words: and now he comes to this court, and 
by his council (in effect) ſays, that although “ ſpoke the 
« words m24:zciouſly of the houourable gentleman, (the plaintif 
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«« yet he has ſuſtained no preſent, nor is likely to ſuſtain any, 
future damage, nor has he ſuffered, or is likely to ſuffer any 
« damage or injury, in his high character of member for 
« Surry”; the jury have by their verdict found the contrary 


and 400 J. damages. 


Setjeant Glynn for Mr. Horne the defendant—Words of 4%. 
paragement or want of ability to ſerve you, are not actionable 
when ſpoken of a man in an office of cred; to make words action- 
able, there muſt be an apparent loſs and damage, they muſt be 
ſuch words as may draw the cenſure, and anim-dverſion of the 
law upon the perſon of whom they are ſpoken; if the perſon 


be in office, the words muſt be ſuch as may ſubje& him to the 


loſs of his office; if the perſon be of any trade or. profeſſion, 
the words muſt be ſuch, as tend to his apparent loſs and da- 
mage in ſuch his trade or profeſſion, or they will not be action- 
able; there is not the leaſt word or allegation in either count, 
that Mr. On/low loſt his ſeat in parliament by reaſon of the 
ſpeaking of the words; or that Mr. Horne ſolicited votes at 
Ez/om againſt him, whereby he might be likely to loſe any future 
election; the words are laid to be ſpoken at a meeting of the 
frecholders of Surry to conſider of meaſures to be taken in ſup- 
port of the right of election, and to inſtruct their members to 
take meaſures as repreſentatives of Surry, in that behalf, which 


was a lawful meeting of the freeholders, aſſembled together at 


Epjom, upon a lawful and moſt laudable occaſion. 


Serjeant Jephſon for the defendant—An action of ſlander is to 
recover damages, for words ſpoken of a perſon who is thereby 
injured in his reputation, and for words ſpoken of a perſon 
which affect his life, office, profeſſion or trade, or which tend 
to his loſs, or occaſion any particular or ſpecial damage to him : 
the preſent action is brought for a ſuppoſed general damage, 
which the plaintiff has ſuſtained by the defendant's ſpeaking 
theſe words ; for there is not the leaſt pretence to ſay, that the 
plaintiff has had any ſpecial damage thereby, nor is any ſpecial 


damage laid in the declaration. Theſe words are ſuppoſed to be 


ſpoken of the defendant in regard to his office, as being a 
member of parliament ; but whether a ſeat in parliament is an 
ofice or not, muſt be ſubmitted to the court : with great de- 
terence, I think it is not; it is not grantable by the crown, or 
any other perſon ; it is not for life, or during pleaſure ; a 
member is a legiſlator, or a part of the legiſlature ; but I 
think, he cannot properly be ſtiled an officer for the execution 
of juſtice, or any other officer whatſoever. The caſe in 2 Salk. 
694. How V Prinn is rather for me than againſt me. 


It 
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See 2 Veat. 


265. Stra. 
618. Velv. 62. 


Cro. Jac. 65. 
8 Mod. 270, 


depends, and that this court will arreſt the 
of the counts be not actionable. 


P 


If a man ſays of a juſtice of peace and judge of the court of 
Marches of ales, He is a blood-ſucker, and ſeeks after blood, if a 
man will give him a couple of capons, or haf a ſcore of weathers, he 
will take them; yet no action lies, for the words can have no ill 
ſenſe. Mic. 37 & 38 Eliz. B. R. between Sir Chri. Hilliard 
and Conſtable, adjudged. 1 Roll. Abr. 56. pl. 29. Moor 418. 
pl. 574. S. C. adjudged. Cro. Eliz. 306. 8. C. adjudged. Cys, 


HElig. 433. judgment in S. C. by the major part of all the judges 
tor the defendant. 


So alſo, if a man ſays of a juſtice of peace, Thou art a blood. 


ſucker, and art not worthy to live in a common wealth, the child 


not born will curſe thee; no action lies for theſe words, Mich. 
38 & 39 E ix. Pinchbank v. Warwick. 


The caſe of Palmer v. Sir James Edwards, Sir Geo. Cooke's 
Reports 160. was an action for words ſpoken of a juſtice of 
peace, Viz. 1. You robbed the poor, and are worſe than a high- 
wayman. 2. Sett. You villian you robbed the poor, and are worſe 
than a highwayman. 3d Sett. You villian, you robbed the poor. 
4th Sett. You are worſe than a highwayman. A general verdi& 
was given for the plaintiff, and 5 /. damages. And upon motion 
in arreſt of judgment, the court held the words, You villian, 
you robbed the pror, not actionable ; and they ſaid the words, You 
are worſe than a highwayman, are very uncertain, for a papiſt will 
fay fo of any proteltant ; and the judgment was arreſted, See 


the caſe at length, for it ſeems well reported by that very able 
chief prothonotary of the C. B. 


If a ſeat in parliament is an office, it is an office of credit, 
and not of profit, ſo he can ſuffer no damage by loſing ſuch 


office: but ſuppoſing it was an office of proſit, ſhall Mr. Onſlow 
be liable to loſe it, becauſe Mr. Horne is of opinion, that it he 
ſhould promiſe, he would not keep his word ? certainly not. 
This is the firſt action of the kind, for I cannot find one caſe 
in the books for words ſpoken of a perſon, merely as a member 
of parliament ; and if ſuch action would lie, ſurely we ſhould 
find many ſuch caſes, for there are no perſons in the common- 
wealth, upon whole conduct mankind ſo freely ſpeak their opi- 
nions, as of members of parliament : and as this is the firſt, I 
hope it will be the laſt caſe of the kind, and that freeholders 
ſhall have free liberty of ſpeaking their thoughts and opinions, 
with reſpect to the conduct of their repreſentatives in parliament, 
upon which every thing that is dear and valuable to the ſubject 


judgment, if either 
C 
This 


S Wt On WY CT OS. 
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This cafe was ordered to ſtand over until — term laſt, on 
the firſt day whereof Lord Chief Juſtice VNilmot (at, but reſtgned 
his patent that day; and Lord Chief Juſtice De Grey being that 
day appointed to ſucceed him, the caſe was ſpoken to again b 
the ſame ſerjeants, who repeated their arguments to the like effect 
as above, when the caſe was ordered to ſtand over till this term, 
for the opinion of the court. 


Lord Chief Juſtice De Grey lt is moved that judgment in this judgment of 
caſe ought to be arreſted, upon two grounds. 1ſt, That no cauſe the court. 
of action for words appears upon this record, in either of the 
counts. 2dly, That the words in the laſt count are clearly not 
actionable, and that intire damages being given upon both the 
counts jointly, the court cannot pronounce judgment for the 
plaintiff, upon this record. | | 


As we are all of opinion, that the words in the laft count are 
not actionable, it is not neceſſary for us now to determine, whether 
the words in the other count are, or are not actionable, ſo that 
the judgment muſt be arreſted ; for we cannot ſeperate or divide 
the intire damages of 400 J. (which the jury have given upon both 
the counts jointly) and ſay how much thereof they intended to 
give upon each count, | 


A declaration may conſiſt of as many counts as a caſe requires, 
and the jury may aſſeſs tire or ditin# damages on all the 
counts; in this caſe they have found intire damages on both 
counts; if the damages had been diftin#, we might have given 
judgment upon either of the counts (ſuppoſing that count to be 
actionable) Dier 369. b. 5 Rep. 108. 1 Roll. Abr. F. pl. 2, 3. 
And words inſufficient may be rejected, where they are laid to 
be ſpoken at one time with other words that are actionable, and 
judgment may be given on the words which are actionable; for 
the inſufficient words, coupled with the actionable words, are 
only aggravation ; but if at one time the defendant call the 
plaintiff traitor, and at another time he call him arrant nave 
ond cezener, and the plaintiff brings his action upon the caſe, 
and alledgeth the ſaid ſeveral words to be ſpoken at ſeveral times, 
as ſeveral cauſes of action; there, if upon not guilty pleaded, the 


3 jurors aſſeſs damages intirely, judgment ſhall be arreſted for the 


whole; for he gtounded his action upon two ſeveral ſcandals, 
where one of them is not actionable. 10 Rep. 131. a. This is, 
undoubtedly, good law. 


Theſe are the words in the laſt count, vig. As to inſtructing 
our members to obtain redreſs, I am totally againſt that plan; 
* for as to iuſtructiung Mr. Onſlow, we might as well inſtruct the 

3 ce winds; 
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there ſeems to be two general rules whereby courts of juſtice 


«© winds; and ſbould he even promiſe his aſſiſtance, I ſhould not * 
e beet him' to give it us.” This is a civil ſuit for a reparation: ot 


imputation like this, ſpoken upon ſo public and popular an 
occaſion, was to be deemed actionable, public buſineſs would be 
impracticable. 8 | | 


of another to be actionable. 


putation of ſome crime liable to puniſhment, ſome capital of. 


— 


ſatisfaction in damages for a ſuppoſed private injury; but if every 


As far as I can collect from determinations in actions for words, 


have governed themſelves, in order to determine words ſpoken 


The firſt rule is, That the words muſt contain an expreſs ** 


fence , or other infamous crime or miſdemeanor ; and the charge 
upon the perſon ſpoken of, muſt be preciſe. In the caſe of 
2 v. Ogden. 2 Salk. 656. the words are, Thou art one o 
« thoſe that ſtole my lerd Shaftſbury's deer, held not actionable; 
for though impriſonment be the puniſhment in thoſe caſes, yet 
per Holt Chief Juſtice, it is not a ſcandalous puniſhment ; a man 
may be fined and impriſoned in treſpaſs, for (ſays he) there 
muſt not only be impriſonment, but an infamous puniſhment, [ 
think Holt there carries it too far, as to preciſion ; for it is 
laid down in Finch's Law 185, if a man maliciouſly utters any 
falſe flander, to the indangering one in law, as to ſay, He hath 
% reported that money is fallen; for he ſhall be puniſhed for ſuch re- 
„ port. Here is the caſe of a crime and the puniſhment not in- 
famous ; and yet Finch ſeems to ſay an action lies for theſe 
words. 


The ſecond general rule is, That words are actionable when 
ſpoken of one in an office of profit, which may probably 
occaſion the loſs of his office, or when ſpoken of perſons touch- 
ing their reſpective profeſſions, trades and buſineſs, and do or 
may probably tend to their damage. 


It was objected at the bar, on the fide of the defendant, that 
words ſpoken of an officer or magiſtrate are not actionable, unlels 
they carry an imputation of a criminal breach of duty : I will not 
give this my ſanction; becauſe I think, for imputation of - 
norance to one in a profeſſion, or an office of profit, an action 
will certainly lie, though per Holt, 2 Salk. 694, for imputation 
of ignorance to a juſtice of peace, being only an office of credit, 
an action will not lie: Holt carried it no farther, than gnorance 
as to a juſtice of peace. LE eee 


There 
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— 
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'There are a great variety of caſes in the books very contra- 
dictory, touching words ſpoken of juſtices of peace, and other 
perſons in offices of credit, and therefore I ſhall not give any 
opinion concerning words ſpoken of ſuch perſons, nor concerning 


* . * . 0 b 


calling a man a papiſt. 


Theſe are the two general rules which I have mentioned, 
and which have generally governed caſes for ſcandalous words. 
There muſt be ſome certain or probable temporal loſs, or da- 


mage, to make the words actionable; as, to ſay a woman is 


a whore in London, where ſhe is ſubject to be whipt for 20hore- 
dom ; or to impute to a woman want of chaſtity, who hulds an 
eſtate dum ſola & caſia fuerit, 1 Lev. 134. But to impute to 
any man, the mere defect or want of moral virtue, moral du- 
ties or obligations, which render a man obnoxious to mankind, 


is not actionable. 


To apply what has been faid to the laſt count in the decla- 
ration, which we hold not to be actionable, there doth not ap- 
pear to the court the leaft preſent damage, or probability of da- 
mage likely to happen to the plaintiff, by ſpeaking the words 
in the laſt count, “ as to inſtructing our members to obtain redreſs, 
« Tom totally againſt that plan; the defendant doth not point 
out any mode of inſtruction for redreſs, or what kind of re- 
dreſs he wiſhes or defires ; whether he deſires an application 
to the King, the parliament, or to a court of juſtice for 
redreſs, doth not appear: whether it was intended to be 
endeavoured to be obtained by vote, petition, motion, or bill in 
parliament, doth not appear ; ſo we think thefe words injure 
no body; the next words, other part of the laſt count are, 


« For as to inſtructing Mr. Onſlow, we might as well inſtruct the 


* winds ;” the defendant was of opinion, that the plaintiff was 
= wavering as the winds, whereby he meant, that inſtructions to 
him would be ineffectual, or that he would have no good will 
to ſerve the cauſe of that public meeting of the freeholders of 
Surry ; this is mere opinion, not imputing any thing to Mr. 


On/lw, whereby he ſuſtains any preſent damage, nor can we ſce 


any probability of his ſuffering any future damage thereby ; the 
remaining part of the words in the laſt count are, And ſhould 
« be (meaning Mr. On/low) even promiſe his aſſiſtance, I ſhould 
not expect him to give it us.” Mr. Horne's declaring his opi- 
nion of Mr. Ornflow's promiſes, cannot be any poſſible damage 
to Mr. Onflow ; to be ſure, the words cannot be underſtood to 
be ſpoken in honour of Mr. Onſia; but I will ſuppoſe them to 
be ſpoken moſt maliciouſly, yet we are all of opinion, they are 
not actionable, let the malice of the defendant have been ever 


ſo great on that occaſion. In the caſe of a malicious proſecution, 
| | 5 let 
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let the malice, on that occaſion, be ever ſo great, yet if there was 
a reaſonable and probable cau ſe for the proſecution, no action lies. 
The arreſting the judgment, in this caſe, doth not contradict the 
jury; they thought this a popular, ungentleman like reflection upon 
the plaintiff; but every popular reflection upon a gentleman, is 
not ſuch a ſcandal, for which the law will give him an action. 
| The words do not relate to Mr. Or//ow's paſt conduct in par- 
liament ; they do not charge him with breach of his duty, his 
oath,. or any crime or miſdemeanor, whereby he has ſuffered any 
temporal loſs, in fortune, office, or in any way whatſoever. 
There is no occaſion to ſay any thing concerning any future pre- 
ſumptive contingent damages, which Mr. Onfow may poſlibly 
ſuſtain, at ſome future time (no body knows when) by reaſon 
of Mr. Horne's reflection upon him: I know of no caſe where 
ever an action for words was grounded upon eventual damages, 
which may poſſibly happen to a man in a future ſituation, not- 
withſtanding what the Chief Juſtice throws out in 2 Vent. 266, 
where he is made to fay, © That where a man had been in an 
« office of truſt, to ſay that he behaved himſelf corruptly in it, 
* as it imported great ſcandal, ſo it might prevent his coming 
into that, or the like office a gain, and therefore was action- 
«© able.” I think the Chief uſticc went too far, And I think 
my Brother Leigh at the bar, Went a little too far, when he 
ſaid, that the words in the laſt count imported, that Mr. Ono 
would betray his truſt; would, as member for Surry, betray his 
conſtituents; we think they mean no more, than that Mr. 
Horne was of opinion Mr Oſo would break his word; but to 
. ſay, ©* be has broke his word,” is not actionable, a Vertiore, the 
, . words in this count are not actionable : therefore, whether the 
| words in the former count be actionable or not, the judgment 
muſt be arreſted ; and ſo it was, per totam curiam. 


. The caſe of Braſs Croſby, Eſq. Lord Mayor of Lon- 

„ A.. Deb nm. Hm. 2% 23 don. C. B. = He ett, Ge, 
S.. Eye e. 8 Sen f a 

| The entry of F HE lieutenant of the tower of London was commanded 

e to have before the juſtices of the bench here, the body 

return there- of Braſs Croſby, Eſq. lord- mayor of London, by him detained in 

of, and the the King's priſon, in the tower of London, by what ſoever name 

ere he was called, together with the day, and cauſe of his caption 

and detention, on Mcnday next, after three weeks from Eater 

day; that the ſaid juſtices ſeeing the cauſe, might do that which 

of right, and according to the law and cuſtom of Eng and 

ought to be done; and further, to do and receive what the tame 


juſtices here ſhould then conſider in that behalf. And now here, 
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at this day, (to wit) Monaay * next, after three weeks from Eafter- 
, in this term cometh the ſaid Braſs Cro/by, in his proper perton, 


* \pril 225 
1771. 


under the cuſtody of Charics Romsford, Eig. deputy-licutenant 


f the tower of London, brought to the bar here; and the ſul 
Jeputy-lieutenant then here returneth, that before the coming 
© the ſaid writ, (to wit) on the 27th day of Merch lait, the 
id Prajs Crojby was committed to the tower of Lindan, by 
\irtne of a certain warrant under the hand of Sir F/etcher Nor- 
7, Int. ſpeaker of the houſe of commons, which follows in 
theſe words: Whereas the Houſe of Commons have this da: ad- 
« judged, that Braſs Croſby E. lord-mayor of London, a momber 
« of this houſe, having figned a warrant jor the commitment of the 
« mo//-nrer of the houſe, for having executed the warrant of the 
« ſpeaker, iſſued und:r the order of the houſe, and held the ſaid 
* meſſonger to bail, is guilty of a breach of privilege of the houſe ; 
« ond whereas the ſaid houſe hath this day ordered, that the Jaid 
«« Braſs Croſby Ey. lord-mayor of London, and a member of this 
« houſe, be for his faid effence committed to the Tower of London: 
« theſe are therefore to require you to receive into your cuſtody the 
« body of the ſaid Braſs Croſby E/q. and him ſafely keep during the 
* pleaſure of the ſaid houſe, for which this ſhall be your ſufficient 
« warrant. Given under my hand, the twenty-fifth day of March, 
* one thouſand ſeven hundred and ſeventy-one.” And that this 
was the cauſe of the caption and detention of the faid Braſs 
(Croſby in the priſon aforeſaid; the body of which ſaid Braſs 
Cro/oy he hath here ready, as by the ſaid writ he was command- 
ed, Sc. Whereupon, the premiſes being ſeen, and fully ex- 
amined and underitood by the juſtices here, it ſeemeth to the 
ſaid juſtices here, that the aforeſaid cauſe of commitment of the 
ſaid Braſs Croſby Elq. to the King's priton of the Tower of 
London atoreſaid, in the return above ſpecitied, is good and ſuf- 
ficient in law to detain the ſaid Braſs Cro/by Eſq. in the priſon 
atoretaid : therefore the ſaid Braſs Cro/by Elq. is by the court 
here remanded to the Tower of London, Ec. 


( 
i 


Serjeants Glynn and Fephſon argued, that it appeared by the 
return of this babeas corpus, that the cauſe of commitment of 
the lord- mayor to the Tower of London was inlutticient in law 
tor the detention of him there; and therefore this court ought 


to diſcharge him out of the cuſtody of the lieutenant of the 
Tower of London. 


Here follows the ſubſtance of Serjeant Glynn's argument, 
after the writ and return were filed. 


Serfeant Glynn—The queſtion now before the court, is, 
whether it does not appear by the return of this writ, that the 
2 1 lord- 
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lord-mayor ought to be diſcharged? and is a very important and 
conſtitutional queſtion indeed, 


The return ſtates, that the impriſonment of his lordſhip is by 
virtue of a certain warrant under the hand of Sir Fletcher Norton 
Knt. ſpeaker of the Houſe of Commons, reciting, that whereas 
the houſe had adjudged, that his lordſhip having ſigned a war- 
rant for the commitment of a meſſenger of the houſe, for having 
executed the warrant of the ſpeaker, iſſued under the order of 
the houſe, and held that meſſenger to bail, is guilty of a breach 
of privilege of the houſe; and alſo reciting, that the houſe had 
ordered, that his lordſhip, a member of the houſe, ſhould for 
his ſaid offence be committed. So that it appears what Flat 
breach of privilege is. 


When any perſon is brought to this bar by the King's writ of 
habeas corpus, the judges muſt look into, ſee and conſider the 
cauſe of his detention, and are bound to do that which of right, 


and according to the law and cuſtom of England, ought to be 


done. 


Acts done by the higheſt authority are ſubje& to the inquiry 
of the courts in Weſtminſter-hall ; whoſe juriſdiction extends not 
only to inquire into, control and correct the acts of inferior, 
but alſo of co-ordinate and ſuperior powers. 


A breach of privilege of the Houſe of Commons is ſtated, 
and alſo in what manner, and by what fact their privilege was 
broken; therefore this court muſt determine, whether the fact 
charged is by law a contempt or breach of privilege. When it 
is returned, that a perſon was committed by any other court in 
this Hall, for a contempt generally, without ſpecifying the fact 
or nature of the contempt, this court cannot inquire into the 
matter, but muſt remand the priſoner. Every court of juſtice 
of record in the Hall, muſt neceſſarily have abſolute power 
to enforce obedience to their own orders, or juſtice could not 
poſſibly be adminiſtered to the King's ſubjects. The Houle of 
Commons is not a court of juſtice of record, for it cannot ad- 
miniſter an oath; it has a certain limited juriſdiction; and this 
court muſt judge, whether it has not tranſgreſſed, and gone be- 
yond the bounds of it's juriſdiction, and muſt pronounce upon it. 
if the King doth exercile any power which is not. conformable 


to law, this court will remedy it; the old writ de homine ref le- 


giando did not comprehend the mandates of the King; but the 
Habeas corpus extends to them, and to all acts of power not con- 
formable to law. If the court of Chancery, which is a ſuperior 
court in civil cauſes, ſhould exceed it's juriſdiction, and interfere 
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by injunction in criminal caſes, the inferior court would deter- 
mine aginſt the court of Chancery, and would diſcharge any one 
from impriſonment whom that court ſhould commit for diſ- 
obedience to ſuch injunction. 


This court muſt inquire, whether the Houſe of Commons has 
not exceeded it's lawful juriſdiction. The lord-mayor is 
charged with a contempt : the queſtion is, whether he is guilty 
of a contempt ? that is to ſay, whether the fact charged upon 
him, amounts by law to a contempt? The Houſe of Commons 
makes an order for committing a printer, and that order expreſſes 
who ſhall take him into cuſtody, namely, the ſerjeant, or deputy 
ſerjeant at arms of the houſe: the printer is taken into cuſtody 
by a meſſenger, within the city of London; he complains to the 
lord-mayor; who examines into his complaint, proceeds ju- 
dicially and according to law ; and after ſuch examination, ac- 
cording to the beſt of his judgment, is of opinion, that the war- 
rant of Sir F/etcher Norton does not juſtify the taking the prin- 
ter into cuſtody by a meſſenger of the houſe, in the city of 
London. How does this interfere with the lawful juriſdiction of 
the Houſe of Commons? And how does it exceed the law- 
ful juriſdiction of the lord-mayor, within the city of London ? 
The juriſdiction of the houſe mult be limited to ſome particular 
objects: the claim of an unlimited power in this country is 
abſurd, and deſtroys itſelf. In the great queſtion, in Aſbby and 
I/hite, about the Ayleſbury men, we find, that in a conference 
between the lords and commons, it was agreed, that the com- 
mons cannot, by any vote or reſolution of their own, aſſume or 
acquire any new juriſdiction or privilege. Here is a warrant 
under the hand of Sir Fletcher Norton, ſpeaker. Sir Feteber 
Norton has no perſonal authority to commit whom he pleaſes. 
The ſpeaker, as ſuch, has no official authority; whatever au- 
thority he can have, muſt be merely as the inſtrument of the 
Houſe of Commons: his act can be valid only by the order of 
the houſe; but that the warrant is made contrary to the order of 
the houſe, appears to this court by the return of the habeas corpus; 
conſequently, the ſpeaker having no authority of his own, and 
the warrant being contrary to the order, the ſame is invalid. The 
meſſenger executed the warrant in the city; the ſpeaker had no 
authority to impower him to execute it in the city of London. 
The Houſe of Commons have not an unlimited juriſdiction; the 

lord-mayor was therefore obliged to examine, whether the act of 
power exerted by them within the city, was within their juriſ- 
diction. The printer had been charged with printing the 
peeches of ſome members of the houſe, for which he was ordered 
to be taken into cuſtody ; the lord- mayor thought the Houſe of 
Commons had no right to order the printer to be taken into 
| cuſtody 
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cuſtody by their meſſenger in the city of London, and that the 
printer ought not to be committed for the act with which he was 
charged. There is nothing to be pretended in favour of this 
proceeding of the Houſe of Commons, but their aſſumed tran- 
ſcendent power: now it would totally deſtroy all the benefit, 
and the very end of the habeas corpus, if the tranſcendency of 
any power whatever could blind the eyes of a court of jultice, 
and prevent their inquiry into it's acts; ſuch a deciſion by judges 
{worn to adminiiter faithfully the laws, would be fatal to every 
thing that is worth preſerving in our boaſted conſtitution, and 
would leave the unhappy ſubjects of this country in a ſtate much 
worſe than a ſtate of ſavage nature. The great Chief Juſtice 
Flt was clearly of opinion, and held it for good law, that if it 
appeared upon the face of the return of a habeas corpus, that 
what the Houſe of Commons called a contempt, was not by law 
a contempt, the perſon committed for it muſt be diſcharged; 
that the privileges of the Houſe of Commons are part of the 
law of the land, and therefore the courts here muſt take notice 
of them incidentally; and though this was the opinion of a 
ſingle judge againſt three others, yet it was agreed to and ſup- 
ported by the Houſe of Lords, who, in thoſe days, remembered 
that they were the hereditary guardians of the people. Again— 
Holt held, that the order of the Houſe of Commons forbidding 
any one to ſeek or purſue a legal remedy againſt their orders, was 
illegal and naught; and boldly ſaid ſo: and accordingly he was of 
opinion, that the perſons committed for contempt of that order 


2 Ld. Raym. ought to have been diſcharged ; though the three other judges 
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were of a contrary opinion; and the perſons were remanded to 
Newgate. Upon petition to the Queen, a writ of error was 
allowed, and brought; and before it was argued, the parliament, 
for good reaſons was diſſolved : but I will venture to ſay, if it had 
been argued, there would have been judgment given by the Houſe 
of Lords according to Ho/'s opinion. If the /ex et conſuetudo par- 
liamenti, of which, we hear ſo much and know ſo little, be indeed 
a part of the law of the land, the judges are bound to take notice of 
it, and to decide upon it, as they do upon every other part of 
the law. It has been ſaid, that Lord Chief Juſtice Holt was 


ſingle in his opinion; nevertheleſs, I may venture to ſay, that 


his opinion, in the judgment of every honeſt and unprejudiced 
mind, will not be found light in the ſcale, againſt zhat of the 
three other judges. He was ſingle : but he had truth and in- 
tegrity with him, as well as the ſtrongeſt arguments on his fide, 
which the conference with the lords demonſtrated; arguments 
vhich have never yet been, and which cannot now be anſwered. 
The other three judges differing in opinion from him, there was 
a writ of error (as I ſaid before) granted, returnable in parlia- 
ment; and it the temper of the times would have permitted it 

to 
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to have been proceeded in, and the parliament had not been 


then diſſolved, it may eaſily be collected, from the arguments 


above referred to, that it would have had from the lords a moſt 
ſolemn and juſt deciſion. 


Lord Chief Juſtice De Grey Brother Glynn / that writ of error 


you mention, was never brought before the lords: 


Serjeant Glynn—lIt is true, my lord! it was never brought 


directly in queſtion before them; becauſe doubts were ſtarted, 
whether it was a writ of right, or of favour, which might be 


refuſed by the particular officer. This occafioned a petition to 
the Queen, who in anſwer to the petition ſaid, ſhe was come to 
a reſolution to grant a writ of error, becauſe ſhe was deſirous 
to have the matter of law ſettled for the good of her ſubjects ; 
but unhappily for us, the particular circumftances of thoſe times 
prevented it; and the parliament was diflolved. 


Lord Chief Juſtice De Grey—lIn all caſes, except treaſon and | 


felony, I think a writ of error is grantable of right; the two 
houſes addrefſed the Queen for different purpoſes, the lords ſaid, 
it was time enough to decide upon the writ of error, when it 
came before them, | 


Serjeant G/yun—My lord ! it is for that reaſon I ſaid, I col- 
lect it from other arguments, which make it very reaſonable to 
ſuppoſe, that the ſubje& would have had ſatisfaction and redreſs 
trom the deciſion of the Houſe of Lords. 


The queſtion at preſent is, Whether this court has not power 
to examine into the juriſdiction of the Houſe of Commons? I 
ſubmit it, with deference to the court, that you have lawful 
power to enquire, whether the Houſe of Commons had any juriſ- 
diction 1n this caſe, and that their privileges are not to be ſup- 
poſed ſo tranſcendent and myſtical, as to exclude all inquiry. 
My lord ! I deny that the mayor's act is a breach of privilege of 
the Houſe of Commons, the lord-mayor was in full poſſeſſion of 
Juriſdiction in the caſe ; he was obliged to decide upon the queſ- 


tion before him; he was obliged to form an opinion upon a 


caſe within his juriſdiction : thall his opinion be adjudged a 
contempt ? Is this the law of the land; that when different courts, 
having juriſdiction of the ſame nature, differ in their deciſions, 
they are guilty of contempts one againſt the other, and may be 
puniſhed for ſuch contempts ? It is no contempt in me, a pri- 
vate man, to have an opinion different from the greateſt autho- 
rities in this kingdom ; it was the lord-mayor's opinion upon 
the caſe before him, he was bound by his oath to a& purſuant 
to that opinion, it was his bounden duty to act accordingly : he 
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would have been perjured, if, out of reſpect for any perſons, he 
had not obeyed the call of his conſcience. It was no crime for 
him to entertain the opinion; entertaining it, he was bound to 
declare it, and it was his duty to act in conſequence of it. The 
conſcientious act of a magiſtrate, within the limits of his juriſ. 
diction, can never be a contempt, or puniſhable ; unleſs a magiſtrate 
acts wrong from corrupt motives, he cannot be puniſhed. But 
ſuppoſe for a moment, the lord-mayor did not act from his 
opinion, but from ſome corrupt motive, it is not the Houſe of 
Commons, but a jury, that muſt judge of it. The duty of 2 
magiſtrate differs widely from that of an officer ; from the latter, 
a full and ready obedience is required to be paid to the orders 


of the court, whoſe officer and miniſter he is, and ſuch orders, 


rightly purſued and executed by him, are his ſufficient juſti- 
fication ; but the magiſtrate is bound by his oath, and has an 
opinion and judgment of his own which he muſt follow ; and 
he is anſwerable to the law, and cannot be juſtified for the breach 


of his oath and the law, by any order or reſolution of the greateſt 
authority. 


Your lordſhips are now called upon to ſay, whether the lord- 
mayor of London, in a caſe where he had indiſputable juriſdiction, 
acting by his opinion, and according to his oath, is guilty of a 
contempt of the Houſe of Commons, and can by law be im- 
priſoned. 


Serjeant Jephſon My lords! as I ſhall not have an oppor- 
tunity of anſwering any argument from the bench, nor can poſ- 
ſibly know the objections your lordſhips may have, to diſcharging 
the lord- mayor out of cuſtody, I ſhall endeavour to anticipate 
and anſwer ſuch objections againſt diſcharging him, as occur to 
me, and may poſſibly be made by the court. | 


The queſtion is, whether ſufficient cauſe appears to the court 
upon the return of this writ, to impriſon the lord-mayor ? if 


no legal cauſe appears for detaining him in cuſtody, he muſt be 
diſcharged. | | 


I ſhall conſider the nature, the return, and the conſequence of 
the writ of Habeas corpus. It is a prerogative writ of right, to 
inquire into the cauſe of the impriſonment of any of the King's 
ſubjects; if a legal cauſe of detention doth not appear upon the 
return of the writ, the ſubject muſt be diſcharged, and ſet at 
liberty : therefore, if a legal cauſe does not appear upon the re- 


turn of this writ, the lord- mayor muſt be diſcharged out of cuſ- 
tody ; this poſition cannot be denied. 


It 
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It appears from the caſes of Sir William Thicknefſe, 4 Inſt. 4 34. 
Sir William Chancey, 12 Rep. 83. and from Buſbel's caſs, Vaugh. 
135, &c. that the cauſe of impriſonment ought to be as ſpeci- 
cally returned to thoſe who judge upon the writ of habeas 
corpus, as it did to thoſe who firſt committed the party. Again, 

*cthell's caſe, 1 Soak. 348. where the commitment is not to the 
legal and immediate officer, it is naught. Again, Search's caſe, 
eon. 70. where the Queen had taken a perſon into her pro- 
tection, who, notwithſtanding, was arreſted, and the perſon ar- 
reſting committed, and on a habeas corpus was diſcharged. See 
again Doctor Alponſo's caſe, 2 Bulſt. 259. where the return was 
bad, no cauſe being therein ſhewed ; alſo, Thomas Barkham's caſe, 
Cre. Car. 507. the like cafe, ibid. 579. 1 Roll. Rep. 192, 218. 
Apſley's caſe, and Ruſwell”s caſe, ibid. 24.5, Codde's caſe. The de- 
termination in all the caſes the ſame; if the legal charge is not 
returned, the perſon muſt be diſcharged : the court muſt judge 
of the cauſe of commitment returned ; if not, why ſhould the 
writ command the return of the cauſe ? the cauſe is returned, 
that the court may judge, whether the perſon 1s intitled to his 
liberty, or not. It is no objection in this caſe, to ſay, that the 


Houſe of Commons having a power to commit, therefore this 


court muſt not judge of the' cauſe of commitment returned ; for 
this would prove too much ; becauſe it would go to every other 
court having juriſdiction to commit. Suppoſe the court of King's 
Bench, which is equal, and perhaps ſuperior in ſome reſpect to 


this court, ſhould commit a perſon ; and the perſon committed 


ſhould be brought here by habeas corpus; this court would cer- 
tainly take notice, and inquire into the cauſe returned ; and if 
this court thought it not a ſufficient cauſe, would diſcharge the 
perſon ; otherwiſe how would the end of bringing the writ of 
habeas corpus be anſwered ? 


It is no objection in this caſe, to ſay, that the court cannot 
examine the cauſe as ſtated in the return, becauſe the court would 
then determine upon the privileges of the Houſe of Commons : 
the court muſt, and doth frequently determine upon the pri- 
vileges of parliament, when they come incidentally before them. 
See the Earl of Banbury's caſe, 2 Ld. Raym. 1247. Salk. 512. 2 
Stra. 987. 8. This court made no ſort 1 to determine 
in Wi bes's caſe, upon the privilege of parliament. 2 Wiſon 151. 
Why then ſhould they not now enter into this queſtion, touching 
the privilege of parliament ? In Lord Shaftfbury's and Mr. Mur- 
ray caſes, the returns were general, for contempts of the houſe, 
without ſtating the particular facts; but the facts of the ſuppoſed 


contempt in this caſe appear, which we contend cannot T7 wy 
| cad 


196 


— 


Eaſter Term Il Geo. 3. 1771. 


— 


legal conſtruction amount to a contempt, and therefore that the 
lord-mayor muſt be diſcharged. The Houſe of Commons having 
determined it to be a contempt does not alter the caſe: a fact 
does not become a contempt by being recited to be ſuch. The 
court muſt conſider, Whether the warrant for my lord-mayor's 
commitment is the warrant of the ſpeaker as ſpeaker of the 
Houſe of Commons, as Sir Fletcher Norton may act in a double 
capacity; (whereupon a loud laugh). 


Lord Chief Juſtice De Grey—Sir Fletcher Norton ſigns himſelf 


ſpeaker. 


Serjeant Fephſon—His ſigning himſelf ſpeaker will not help the 
warrant, if the cauſe is not ſufficient ; and the court may rather 
ſuppoſe, the miſtake committed by Sir Fletcher Norton, in his 
private capacity, than by the Houſe of Commons. Suppoſe 
ſome future ſpeaker, of ſome future Houſe of Commons, ſhould 
recite in his warrant, that the Houſe of Commons had adjudged 
it a breach of priviiege, and contempt, to ſue out a ſtatute of 
bankrupt againſt one of their members, which by act of parlia- 
ment any one is permitted to do; and ſhould in conſequence, 
commit a perſon for ſuch legal act; if the perſon was brought 
by writ of habeas corpus before this court, would not the court 
take cognizance of the commitment? Would they not determine 
it no breach of privilege? Are acts of parliament of leſs force 
than ſuch a recital in a ſpeaker's warrant? Suppoſe a perſon is 
committed by a ſimilar warrant, for proceeding according to act 
of parliament againſt a member of the houſe in an action of debt; 
ſhall he have no remedy from the law, which led him into the 
ſuppoſed tranſgreſſion? Suppoſe a juſtice of peace ſhould com- 
mit a member of the Houſe of Commons, for treaſon, felony, 
or breach of the peace, and the ſpeaker's warrant ſhould recite 
it to be a contempt, will this court fay, they can take no cog- 
nizance of ſuch a commitment by the Houſe of Commons? 
Suppoſe all the officers of this court ſhould be recited in the 
ſpeaker's warrant, to be in contempt, for executing the procels 
of this court, will this court give no remedy ? and muſt this and 
every other court of juſtice be annihilated, whenever the ſpeaker's 
warrant declares all it's ofhcers in contzmpt? How is it poſ- 
ſible to diſtinguiſh the preſent cafe from thoſe I have men- 
tioned, if you mult not examine the cauſe returned, but ſay it is 
ſufficient, if a contempt is charged? Serjeant Hawkins, in his 
2 vol. 110. gives us clearly enough his thoughts upon this ſub- 
jet; he ſays there, (among other things) that if a ſubject 
ſhould be committed by either of the Houſes of parliament, it 
cannot be imagined that the law, which favours nothing No 
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than the liberty of the ſubject, ſhould give us a remedy againſt 
commitments by the King himſelf, appearing to be illegal, and 
vive us no manner of redreſs. againſt a commitment by our fol- 
jow-ſubje&ts, equally appearing to be unwarranted. 


think I have now ſufficiently cleared this caſe from all the 
obieftions that can be brought againſt it's being inquired into. 
The queſtion therefore is, whether on the return there appears 
ſufficient cauſe of detention? Three cauſes are mentioned, and all 
urged as breaches of privilege. 1. For diſcharging a printer ; 
>, For having ſigned a warrant for the commitment of the mei- 
ſenger; and 3. For holding him to bail. 


To make the lord-mayor guilty of the firſt ſuppoſed contempt, 
it ought ſurely to appear to the court, that Miller the -printer 
was in the legal cuſtody of the meſſenger; now, Mer never 
was in the legal cuſtody of the meſſenger ; for the warrant to take 
u Miller was directed to the ſerjeant at arms of the Houſe of 
Commons, or his deputy, and not to the meſſenger, ſo that 
Miller was in the illegal cuſtody of the meſſenger, therefore the 
lord-mayor did right.—-Mzler was ordered into the cuſtody of 
the ſerjeant at arms, or his deputy, but the contrary appears upon 
the return, in the recital of the order; for Fat intimates, that 
he was taken into cuſtody by the meſſenger, by virtue of the 
warrant of the ſpeaker of the houſe, iſſued under the order of 
the houſe. Mi ler was taken into cuſtody by the meſſenger in 
the city of London, neither the ſerjeant at arms or his deputy 
being preſent ; the meſſenger I ſay, was guilty of falſe impriſon- 
ment, having no warrant directed to himſelf, nor acting in aid 
and aſſiſtance of the ſerjeant at arms, or his deputy, to whom the 
warrant to take up Miller was directed, for neither of them were 


preſent ; ſo that if an action of falſe impriſonment was to be 


brought againſt the meſſenger, he could not juſtify what he 


has done; and if he cannot juſtify in an action of falſe impriſon— 
ment, how could he juſtify before the lord-mayor ? As for the 
other ſuppoſed contempt, of figning a warrant againſt the meſ- 
ſenger and holding him to bail; the meſſenger had been guilty of 
an affault and falſe impriſonment, in taking Miller the printer 
into cuſtody, in the city of London, without any legal warrant 


or authority; what contempt is it to ſign a warrant againſt the 
meſſenger ? 


Gould Juſtice—The meſſenger was committed for having exe- 


cuted a warrant of the ſpeaker. 


Serjeant Jephſon— That does not appear; your lordſhips cannot 
know that; for the return only ſays, for ſigning a warrant again/? 
1 the 


In the re- 
turn, it is 2 
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the commit - 
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the m:ſſenger. For theſe reaſons, I pray the lord-mayor may he 
diſcharged out of the cuſtody of the lieutenant of the Tower 
London. 


Lord Chief Juſtice De Grey If either myſelf, or any of my 
brothers on the bench, had any doubt in this caſe, we ſhoy!} 
certainly have taken ſome time to conſider, before we had given 
our opinions; but the caſe ſeems ſo very clear to us all, that ye 
have no reaſon for delay. 


The writ by which the lord-mayor is now brought before us, i; 
a habeas corpus at common law, for it is not ſigned per fatutun, 
it is called a prerogative writ for the King; or a remedial writ, 
and this writ was properly adviſed by the counſel for his lord. 
ſhip, becauſe all the judges (including Holt agreed, that ſuch | 
writ as the preſent caſe required, is not within the ſtatute : thi 
is a writ by which the ſubject has a right of remedy to be dif. 
charged out of cuſtody, if he hath been committed, and is de- 
tained contrary to law ; therefore the court muſt conſider, whe- 
ther the authority committing, 1s a legal authority ; if the com- 
mitment is made by thoſe, who have authority to commit, this 
court cannot diſcharge or bail the party committed, nor can this 
court admit to bail, one charged or committed in execution. 
Whether the authority committing the lord-mayor, is à legal 
authority or not, muſt be adjudged by the return of the writ 
now before the court ; the return ſtates the commitment to be 
by the Houſe of Commons, for a breach of privilege, which is 


alſo ſtated in the return; and this breach of privilege or con- 


tempt is, as the counſel has truly deſcribed it, threefold ; dil 
charging a printer in cuſtody of a meſſenger by order of the 
Houſe of Commons ; figning a warrant for the commitment of 
the meſſenger, and holding him to bail; that 1s, treating a mel- 
ſenger of the Houſe of Commons as acting criminally, in the 
execution of the orders of that houſe. In order to ſee whether 
that houſe has authority to commit, ſee Co. 4 I:/t. 23. Such an 
aſſembly muſt certainly have ſuch authority, and it is legal be- 
cauſe neceſſary; Lord Coke ſays they have a judicial power; each 
member has a judicial ſeat in the houſe, he ſpeaks of matters of 


fudicature of the Houſe of Commons. 4 Lit. 23. The Houle 


of Commons, without doubt, have power to commit perſons ex- 
amined at their bar touching elections, when they prevaricate or 
ſneak falfly ; ſo they have for breaches of privilege, ſo they have 
in many other caſes. Thomas Long gave the mayor of JY/eſtbury 
4 J. to be elected a burgeſs; he was elected, and the mayor was 
fined and impriſoned, and Long removed. Arthur Hall, a mem- 
ber, was ſent to the Tower, for publiſhing the conferences of 
the houſe. 4 Int, 23. This power of committing muſt 0 in- 

erent 
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herent in the Houſe of Commons, from the very nature of its 
inſtitution, and therefore is part of the law of the land; they 
certainly always could commit in many caſes: in matters of 
elections, they can commit ſheriffs, mayors, oſticers, witneſſes, 

Ec. and it is now agreed that they can commit generally for 

all contempts. All contempts are either puniſhable in the court 

contemned, or in ſome higher court; now the parliament has 

no ſuperior court; therefore the contempts againſt either houſe 

can only be punithed by themſelves. The fat. 1 Fac. 1. cap. 

13. ſect. 3. ſufficiently proves that they have power to punich, 

it is in theſe words, v!z, ** Provided always, that this act, or 

any thing therein contained, ſhall not extend to the diminiſh- 

« ing of any puniſhment to be hereafter by cenſure in parlia- 

ment inflicted upon any perſon which hereafter ſhall make, or 

*« procure to be made, any ſuch arreſt as is aforeſaid.” So that 

it is moſt clear, the legiſlature have recognized this power of the 

Houſe of Commons. In the caſe of the Ayleſbury men, the 

counſel admitted, Lord Chief Juſtice Holt owned, and the Houſe 

of Lords acknowledged, that the Houſe of Commons had power 

to commit for contempt and breach of privilege. Indeed, i: 

ſeems, they muſt have power to commit for any crime, becauſe 

they have power to impeach for any crime. When the Houſe of 
Commons adjudge any thing to be a contempt, or a breach of 
privilege, their adjudication is a conviction, and their com- 

mitment in conſequence, is execution; and no court can dil- 

charge or bail a perſon that is in execution by the judgment of 

any other court. The Houſe of Commons therefore having an 

authority to commit, and that commitment being an execution, 

the queſtion is, what can this court do? It can do nothing when 

a perſon is in execution, by the judgment of a court having a 
a competent juriſdiction ; in ſuch caſe, this court is not a court 

of appeal, 


It is objected, 1. That the Houſe of Commons are miſtaken, 
for that they have not this power, this authority; 2. That ſup- 
poling they have, yet in this caſe they have not uſed it rightly 
and properly; and 3. That the execution of their orders was ir- 
regular. In order to judge, I will conſider the practice of the 
g courts in common and ordinary caſes. I do not find any caſe 
ere the courts have taken cognizance of ſuch execution, or of 
commitments of this kind; there is no precedent of JWeſtmin/ter- 
all interfering in ſuch a caſe. In Sir J. Pabon's cale, 13 Rep. 
chere is a caſe cited from the year-book, where it is held that 
<< court ſhall determine of the privilege of that court; beiides, 
oe rule is, that the court of remedy muſt judge by the tame as 
e court which commits: now this court cannot take cogni-— 
ce of a commitment by the Houſe of Commons, becaule it 
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cannot judge by the ſame law; for the law by which the com. 
mons judge of their privileges is unknown to us. If the court 
of Common Pleas ſhould commit a perſon for a contempt, the 
court of King's bench would not inquire into the legality or 
particular cauſe of commitment, if a contempt was returned; 
yet in ſome cafes the court of King's Bench is a court of inquiry, 
but in this caſe is only co-ordinate with this court. In the 
caſe of Chambers, Cro. Car. 168. Chambers was brought up by 
habeas corpus out of the Fleet; and it was returned, that he was 
committed by virtue of a decree in the Star-chamber, by reaſon 
of certain words he uſed at the Council-table, &c. for which he 
was cenſured to be Committed to the Fleet, till he made his ſub- 
miſſion at the Council-table, and paid a fine of 2000/7. and at the 
bar he prayed to be delivered, becauſe the ſentence was not 
warranted by any law or ſtatute : for the fature 3 Hen. 7. which 
is the foundation of the court of Star-chamber, doth not give 
them any authority to puniſh for words only. But all the court 
informed him, that the court of Star-chamber was not erected 
by the fat. 3 Hen. 7. but was a court many years before, and 
one of the moſt high and honourable courts of juſtice; and to 
deliver one who was committed by the decree of one of the 
courts of juſtice, was not the uſage of this court, and therefore 
he was remanded. The courts of B. R. or C. B. never diſ- 
'charged any perſon committed for contempt, in not anſwering 
in the court of ©hancery, if the return was for a contempt ; if 
'the Admiralty Court commits for a contempt, or one be taken 


up and committed on an excommunicato capiendo, this court never 


' diſcharges the perſons committed, Formerly, when many 
abuſes were committed, and the people could not obtain a 
remedy, the ſubject was not contented with the ancient habeas 
corpus, but did not complain of the courts for refuſing them 
what they could not by law grant them; inſtead of har, they 
ſought redreſs by petition to the throne. In Chief Juſtice 
Wiimot's time, a perſon was brought by habeas corpus before 
this court, who had been committed by the court of Chan- 
cery of Durham ; that court being competent, and having juriſ- 
diction, the man was not diſcharged, but recommitted. How 
then can we do any thing in the preſent caſe, when the law by 
which the lord-mayor is committed, is different from the law 
by which he ſecks to be relieved ? He is committed by the law of 
parliament, and yet he would have redreſs from the common law; 
the law of parliament is only known to parliament-men, by ex- 
perience in the houſe. Lord Coke fays, every man looks for it, 
but few can find it. The Houle of Commons only know hov 
to act within their own limits; we are not a court of appeal 
we do not know certainly the juriſdiction of the Houſe of, Com- 
mons; we cannot judge of the laws and privileges of the houſe, 
I | becauls 
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becauſe we have no knowledge of thoſe laws and privileges; we 
cannot judge of the contempts thereof, we cannot judge of the 
puniſhment therefore. 


1 with we had ſome code of the law of parliament; but till 
we have ſuch a code, it is impoſſible we ſhould be able to judge 
of it. Perhaps a contempt in the Houſe of Commons, in the 
Chancery, in this court, and in the court of Durham, may be 
very different; therefore we cannot judge of it, but every court 
muſt be ſole judge of it's own contempts. Beſides, as the court 
cannot go out of the return of this writ, how can we enquire 
into the truth of the fact, as to the nature of the contempt ? 
We have no means of trying whether the lord- mayor did right 
or wrong: this court cannot ſummon a jury to try the matter ; 
we cannot examine into the fact; here are no parties in litiga- 
tion before the court: we cannot call in any body; we cannot 
hear any witneſſes, or depoſitions of witneſſes; we cannot 
ilue any proceſs; we are even now hearing ex parte, and with- 
out any counſel on the contrary fide. Again, if we could deter- 
mine upon the contempts of any other court, ſo might the other 
courts of Weſtminſter-Hall; and what confuſion would then enſue! 
none of us knowing the law by which perſons are committed by 
the Houſe of Commons. If three perſons were committed for 
the fame breach of privilege, and applied ſeverally to different 
courts, one court perhaps would bail, another court diſcharge, 


a third re-commit. 


Two objections have been made, which I own have great 


weight; becauſe they hold forth, if purſued to all poſlible caſes, 
contequences of moſt important miſchief. 1/, It is ſaid, that if 
the rights and privileges of parliament are legal rights, for that 
very reaſon the court muſt take notice of them, becauſe they are 
legal. And 2dly, If the law of parliament is part of the law of 
the land, the judges muſt take cognizance of one part of the 
law of the land, as well as of the other; but theſe objections will 
not prevail. There are two ſorts of privileges which ought 


never to be confounded ; perſonal privilege, and the pevilege! 


— LAKE * 


inſtance, It is the privilege of every individual member, not to 
be arreſted; if he was arreſted, before the Vat. 12 & 13 W. ;. 
the method in Weſtminfler- Hall was, to diſcharge him by writof 
privilege under the great ſeal, which was in the nature of a /uper- 
ſedeas to the proceedings; and as ſoon as it came into the court of 
B. R. and was pleaded there, then it became a record, and the 
pleading concluded, ſi curia domini Regis placitum prædictum cogno- 
feere velit aut debeat, The fat. 11 & 12 W. z. has altered this, 
and there is now no occaſion to plead the privilege of a mem- 
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ber of parliament. 2 Stran. 985. Holiday & al. verſus Colhn- 
Pitt. There is a great difference between matters of privileg: 
coming incidentally before the court, and being the point itſelt 
directly before the court; in the firſt caſe the court will take 
notice of them, becauſe it is neceſſary, in order to prevent 
failure of juſtice; as in Lord Banbury's caſe, where the court of 
King's Bench determined againſt the determination of the Houſe 


of Lords; but in that caſe they conſidered the legality and yz. 


lidity of the letters patent, without regarding the other right cf 
a ſeat in the Houſe of Lords, with which the court did. not con- 
cern themſelves. The counſel at the bar have not cited one caſe 
where any court of this Hall ever determined a matter of priyi. 
lege which did not come incidentally before them. If a quef. 
tion is to be determined in this court touching a deſcent, where. 
by property is to be determined, and which depends upon 
legitimacy ; that is, whether the father and mother were married 
lawfully ; this court muſt determine by the biſhop's certificate, 
but in ſome caſes, where legitimacy of marriage does not come 
in queſtion, but cohabitation only for a great length of time, 
which is evidence of a marriage, comes in queſtion, this court 
will determine according to the verdict of a jury, although the 
courts of Weſtminfter-hall go by a different rule from the Spiri- 
tual Courts. But the preſent caſe differs much from thoſe 
which the court will determine; becauſe it does not come in- 
cidentally before us, but is brought before us directly, and is the 
whole point in queſtion ; and to determine it, we mult ſuperſede 
the judgment and determination of the Houſe of Commons, and 
a commitment in execution of that judgment. 


Another objection has been made, which likewiſe holds out 
to us, if purſued in all it's poſſible caſes, fome dreadful con- 
ſequences; and that is, the abuſes which may be made by 
juriſdictions from which there is no appeal, and for which abuſes 
there is no remedy : but this is unavoidable; and it is better to 
leave ſome courts to the obligation of their oaths. In the calc 
of a commitment by this court or the King's Bench, there is 
no appeal. Suppoſe the court of B. R. ſets an exceſſive fine 
upon a man for a miſdemeanor ; there is no remedy, no appeal 
to any other court. We muſt depend upon the diſcretion of 
ſome courts. A man not long ago was ſentenced to ſtand in 


the pillory, by this court of Common Pleas, for a contempt. 
Some may think this very hard, to be done without a trial by 


jury; but it is neceſſary. Suppoſe the courts ſhould abuſe their 
juriſdiction, there can be no remedy for this: it would be a 
public grievance ; and redreſs muſt be ſought from the legiſla- 
ture. The laws can never be a prohibition to the Houſes of 
Parliament ; becauſe, by law, there is nothing ſuperior to them. 
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Suppoſe they alſo, as well as the courts of law, ſhould abuſe 
the powers which the conſtitution has given them, there is no 
redreſs, it would be a public grievance. The conſtitution has 
provided checks to prevent it's happening; it mult be left at 


large; it was wiſe to leave it at large: ſome perſons, ſome 
courts, mult be truſted with diſcretionary powers; and though 
it is poſſible, it is in the higheſt degree improbable, that ſuch 


abuſes ſhould ever happen, and the very ſuppoſal is anſwered by 
Serjeant Hawkins, in the place cited at the bar. As for the caſe 
of the Chancery committing for crimes, that is a different thing, 


becauſe the Chancery has no criminal juriſdiction ; but if that 
court commits for contempts, the perſons committed will not 
be diſcharged by any other court. Many authorities may be 


drawn from the reign of Charles, but thoſe were in times of 


conteſt. At preſent, when the Houſe of Commons commits for 
contempt, it is very neceſſary to ſtate what is the particular 
breach of privilege; but it would be a ſufficient return, to ſtate 


the breach of privilege generally: this doctrine is fortified by 
the opinion of all the judges, in the caſe of Lord Shafteſbury, 
and I never heard this deciſion complained of till 1704: though 
they were times of heat, the judges could have no motive in 
their deciſion, but a regard to the laws: the houſes diſputed 
about juriſdiction, but the judges were not concerned in the diſ- 
pute. As for the preſent caſe, I am perfectly ſatisfied, that if 
Lord Holt himſelf were to have determined it, the lord- mayor 


would be remanded. In the caſe of Mr. Murray, the judges HM Hee 
could not heſitate concerning the contempt by a man who re- ca ar cole”, 


tuſed to receive his ſentence in a proper poſture: all the judges 
agreed, that he muſt be remanded, becauſe he was committed by 
a court having competent juriſdiction ; courts of juſtice have no 


cognizance of the acts of the Houſes of Parliament, becauſe they 


belong ad aliud examen. I have the molt perfect ſatisfaction in 
my own mind in that determination, Sir Martin Wright, who 
felt a generous and diſtinguiſhed warmth for the liberty of the 
ſubject; Mr. Juſtice Deniſon, who was fo free from connections 
and ambition of every kind; and Mr. Juſtice Foſter, who may 
be truly called the magna charta of liberty of perſons, as well as 
fortunes; all theſe revered judges concurred in this point: I am 


therefore clearly and with full ſatisfaction of opinion, that the 


Jord-mayor muſt be remanded. 


Gould, Juſtice -I entirely concur in opinion with my Lord 
Chief Juſtice, that this court hath no cognizance of contempts 


or breach of privilege of the Houſe of Commons: they are the 


only judges of their own privileges; and that they may be pro- 
perly called judges, appears in 4 Inſt. 4. where my Lord Coke 
lays, an alien cannot be elected of the parliament, becauſe ſuch 
a perſon can hold no place of judicature. Much ſtreſs has = 
al 
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laid upon an objection, that the warrant of the ſpeaker is not 
conformable to the order of the houſe, and yet no ſuch thing 
appears upon the return, as has been pretended. The order 
ſays that the lord-mayor ſhall be taken into the cuſtody of 
the ſerjeant or his deputy ; it does not ſay, by the ſerjeant 
or his deputy. This 'court cannot know the nature and 
power of the proceedings of the Houſe of Commons: it ig 
founded on a different law; the lex et conſuetudo parliamenti, is 
known to parliament-men only. Trewynnard's caſe, Dier 60, 
60. When matters of privilege come incidentally before the 
court, it is obliged to determine them to prevent a failure of 
Juſtice. It is true this court did, in the inſtance alluded to h 
the counſel at the bar, determine upon the privilege of parlia- 
ment in the caſe of a libel]; but then that privilege was pro- 
mulged and known ; it exiſted in records and law-books, and 
was allowed by parliament itſelf ; but even in that caſe, we now 
know that we were miſtaken, for the Houſe of Commons have 
ſince determined, that privilege does not extend to matters of 
libel, The cafes produced reſpecting the High Commiſſion 
Court, &c. are not to the preſent purpoſe, becauſe thoſe courts 
had not a legal authority; the reſolution of the Houſe of Com- 
mons is an adjudication, and every court muſt judge of it's own 
contempts. 


Blackflone, Juſtice—I concur in opinion, that we cannot diſ- 
charge the lord-mayor ; the preſent caſe is of great importance, 
becauſe the liberty of the ſubject is materially concerned. The 
Houle of Commons is a ſupreme court, and they are judges of 
their own privileges and contempts, more eſpecially with reſpe to 
their own members: here is a member committed in execution by 
the judgment of his own houſe. All courts, by which I mean to 
include the two houſes of parliament, and the courts of J/eftmin- 


fter-hail, can have no controul in matters of contempt. The 


ſole adjudication of contempts, and the puniſhment thereof, in 
any manner, belongs excluſively, and without interfering, to 
each reſpective court. Infinite confuſion and diſorder would fol- 
low, if courts could by writ of habeas corpus, examine and deter- 
mine the contempts of others. This power to commit reſults 
from the firſt principles of juſtice ; for if they have power to 
decide, they ought to have power to puniſh: no other court 
ſhall ſcan the judgment of a ſuperior court, or the principal feat 


of juſtice; as I ſaid before, it would occaſion the utmoſt con- 


fuſion, if every court of this Hall ſhould have power to examine 
the commitments of the other courts. of the Hall, for con- 
tempts ; ſo that the judgment and commitment of each reſpec- 
tive court, as to contempts, mult be final, and without controul. 
It is a confidence, that may, with perfect ſafety and ſecurity, be 
repoſed in the judges, and the houſes of parliament. The le- 
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gillature ſince the revolution (ſee 9 & 10 ,. z. c. 15.) have 
created many new contempts. The objections which are brought 
of abuſive conſequences prove too much, becauſe they are 
applicable to all courts of dernier reſort : et ab abuſu ad uſum non 
walent conſequentia, is a maxim of law as well as of logic. Ge- 
neral convenience muſt always outweigh partial inconvenience ; 
even ſuppoſing (which, in my conſcience, I am far from ſuppoſing) 
that in the preſent caſe the houſe has abuſed its power. I know, 
and am ſure, that the Houſe of Commons are both able and 
well inclined to do juſtice. How prepoſterous is the preſent 
murmur and complaint ! the Houſe of Commons have this power, 
only in common with all the courts of Meſiminſter-hale and if any 
perſons may be ſafely truſted with this power, they muſt ſurely be 
the commons, who are choſen by the people ; for their privileges 
and powers are the privileges and powers of the people. There is a 
great falacy in my brother Gꝭynn's whole argument, when he makes 
the queſtion to be, whether the houſe have acted according to their 
rights or not? Can any good man thinkof involving the judgesin a 
conteſt with either houſe of parliament, or with one another ? 
and yet this manner of putting the queſtion, would produce ſuch 
a conteſt. The Houſe of Commons is the only judge of it's own 
proceedings : Holt differed from the other judges in this point, 
but we muſt be governed by the eleven, and not by the /ingle 
one. It is a right inherent in all ſupreme courts: the Houle of 
Commons have always exerciſed it. Little nice objections of par- 


ticular words and forms, and ceremonies of execution, are not to 


be regarded in the acts of the Houſe of Commons; it is our 
duty to preſume the orders of that houſe, and their execution, 
are according to law, The habeas corpus in Murray's caſe was at 
common law. I concur intirely with my Lord Chief Juſtice, 


Nares Juſtice—I ſhall ever entertain a moſt anxious concern 
for whatever regards the liberty of the ſubject; I have not the 
vanity to think I can add any thing to the weight of the argu- 
ments uſed by my Lord Chief Juſtice and my Brothers : I have 
attended with the utmoſt induſtry, to every caſe and argument 
that has been produced, and moſt heartily and readily concur with 
my Lord Chief Juſtice and my brothers. To 


The lord-mayor was remanded to the Tower. 


Blaney, Aſſignee of Bradney a bankrupt, verſas j mn Yum” 
Hendrick and others. C. B. 2 
tween mer- 
NDEBITATUS aſſumpſit for money lent by the bank- —_— 


rupt to the defendants, and upon an account ſtated between ine jury may 


them ; judgment by nil dicit; and upon executing the writ of | e 
rom the day 
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inquiry, the plaintiff proved an account ſtated, and a balance 
due to the bankrupt Bradney of 3597 J. 45s. 3 d. ſigned by the 
defendants, whereupon the jury gave that ſum, and 81 J. 6s. 84 
for intereſt (at the rate of 5/. per cent, per annum, from the 
time of ſettling the account till the bringing the action) in da. 
mages. And now Serjeant Whitaker moved to ſet the inquiſition 
aſide, objecting, that the jury had done wrong in giving intereſt 
in this caſe, and had a rule to ſhew cauſe ; upon ſhewing cauſe, 
Serjeant Burland for the plaintiff cited YVeſcy's Reports, and Burr, 
where it was laid down, that upon an account ſtated between 
merchant and merchant, it ſhall carry intereſt from the time it 
was liquidated ; and of that opinion was the court, viz. Gould, 
Blackſtone and Nares Juſtices ; (abſente Chief Juſtice De Gre) 
They ſaid that when a note is due, it carries intereſt from that 
time, ſo likewiſe, when money lent becomes due, it carries in- 
tereſt from the day it becomes payable; but for money owing for 
goods ſold and delivered, no intereſt ſhall be allowed. 


The rule was diſcharged. 


Scott ver/us Perry. C. B. 


I N formedon, ſerjeant Burland moved for leave to diſcontinue, 
on payment of coſts, there being a miſtake in ſetting out the 
eſtate-tail in the writ; and had a rule to ſhew cauſe Upon 
ſhewing cauſe ſerjeant Jephſon for the defendant alledged, that he 
had been ſerved with an ejectment for the ſame lands by the 
plaintiff, and had been thereby put to coſts and charges which 
he could not get, unleſs he ſhould now be allowed them; and 
that upon payment of all the coſts in the ejeftment and the for- 
medon, he had no objection to the plaintiff's diſcontinuing. 


Per curiam. The plaintiff comes to aſk a favonr, and muſt 
pay both the coſts in the ejefment and the formedon ; which was 
conſented to, by ſerjeant Burland, upon being permitted to 
amend all the proceedings in the formedon; and a rule was made 
by conſent, that the plaintiff ſhould be at liberty to amend 
accordingly, DE | 
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| john Dawkes and Mary his Wiſe verſus Lord DeLorane. 


Middleſex. E it remembered, that on the 23d day of Fany- Declaration 


ary, in Hilary term, in the eleventh year of ting fapnoſed 
our lord the now. King, Jobn Dawkes and to be a bill of 
Mary his wife, came here into court by John * 
Rayner the younger their attorney, and brought here into his ma- member of 
jeſty's court, their certain bill againſt the right honourable Henry perlament) 
8 Earl of De Lorane, having privilege of parliament, of a plea of eee 
treſpaſs upon the caſe, Sc. And there are pledges of proſecution, the uſage and 
(to wit) John Doe and Richard Roe, which ſaid bill follows in theſe 3 
= words; (to wit) To the juſtices of our lord the now King of the "TOO 
bench, Middleſex (to wit) Jobn Dawkes and Mary his wife, by 
John Rayner the younger their attorney complain of the right 
honourable Henry Earl of De Lorane having privilege of parlia- 
ment, of a plea of treſpaſs upon the caſe, &c. for that whereas 
the ſaid Earl, before the intermarriage of the ſaid John with the 
tud Mary, (to wit) on the 8th day of January in the year of 
our Lord 1768, at Weſtminſter in the ſaid county of M:ddieſex, ac- 
cording to the uſage and cuſtom of merchants, made his certain 
# bill of exchange in writing with his own hand thereunto ſub- 
ſcribed, bearing date the ſame day and year aforeſaid, and then 
and there directed the ſaid bill of exchange to one Timzthy 
= Brecknoack, by the name and deſcription of Timothy Breck- 
= nc Eſq. St. Mary le Bone, and thereby required the ſaid 
Timothy, ſeven weeks after date, to pay to the ſaid Mary before 
ber intermarriage with the ſaid Jobn by the name and deſerip— 
tion of Miſs Read, thirty-two pounds, and ſeventeen ſhillings 
cut of Viliam Stezvard's money, as ſoon as he thould receive it 
for the ſaid earl, and then and there delivered the ſaid bill to 
the ſaid Mary, which ſaid bill of exchange afterwards, (to wit) 
on the ſame day and year aforeſaid, at Weſtminſter aforetaid, in 
the county aforeſaid, according to the uſage and cuſtom of mer- 
Chants, was ſhewn and preſented to the ſaid Timothy, for his 
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acceptance thereof ; and the ſaid Timothy then and there, ac. 
cording to the uſage and cuſtom of merchants, accepted the ſame; 
and the ſaid bill of exchange afterwards (to wit) on the firſt day 
of March in the year aforeſaid, at We//mim/ter aforefaid, in the 
county aforeſaid, was ſhewn and preſented to the ſaid*Timethy for 
payment thereof, but the ſaid Timothy then and there wholly re. 
fufed to pay the ſame ; of all which ſaid premiſes, the ſaid ear 
afterwards, (to wit) on the ſame day and year laſt aforeſaid, at 
Weſtminſter aforeſaid, in the county aforeſaid, had notice ; hy 
reaſon whereof, and by force of the uſage and cuſtom of mer. 
chants, the ſaid ear/ became liable to pay the ſaid Mary before 
her intermarriage with the ſaid // the ſaid ſum of money in 
the ſaid bill of exchange contained, when he the ſaid ear/ ſhould 
be thereunto afterwards requeſted ; and being to liable the aid 
ear, in conſideration thereof, afterwards (to wit) on the ſame 
day and year aforeſaid, at Weſtminſter aforeſaid, in the count 

aforeſaid, undertook, and to the ſaid Mary then and there faith- 
fully promiſed to pay to her the ſaid ſum of money in the ſaid 
bill of exchange contained, when he the ſaid ear! ſhould be 
thereunto afterwards requeſted. 


2d Count. An indebitatus aſſumpſit for vo J. for goods fold 


and delivered by the ſaid Mary (before her ſaid intermarriage) 
to the earl. 


34 Count. A quantum valebant for other goods, wares and 
merchandizes, ſold and delivered by the ſaid Mary (before 
her ſaid intermarriage) to the earl; and the plaintiffs aver, that 


the ſame were worth other 50 J. 


4th Count. An indebitatus aſſumpſit for the further ſum of 
50 J. lent and advanced to the earl by the ſaid Mary before her 


ſaid intermarriage. 


5th Count. An indebitatus aſſumpſit for the further ſum of 
50 J. paid, laid out and expended to and for the uſe of the earl, 
by the ſaid Mary, before her ſaid intermarriage, | 


Yet the ſaid ear! (although often requeſted by the ſaid Mary 
before her intermarriage with the ſaid John, and by the faid 
John and Mary ſince their intermarriage) hath not yet paid the 
ſai ſeveral ſums of money, or any part thereof, to the ſaid 
Mary before the ſaid intermarriage, or to the ſaid John and Mary, 
or either of them, fince their intermarriage ; but hath wholly 
refuſed fo to do, and ſtill doth refuſe to pay the ſame to the faid 
John and Mary; whereupon the ſaid John and Mary ſay they 
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are injured, and have ſuſtained damage to the value of 500. and 
therefore they bring ſuit, &c. 


To this declaration, the earl firft pleads the general iſſue, un Plew, 


gſumpſit, to the whole declaration, and thereupon iſſue is joined. 
Secondly, by leave of the court, the ear/ pleads in bar, as to the 
firſt count in the declaration, that the ſaid John and Mary 
ought not to have their aforeſaid action thereof maintained againſt 
him; becauſe he ſays, that the ſaid Timothy Breckneck in the 
ſeid declaration mentioned, hath not at any time hitherto re- 
ceived any value of the ſaid J. Steward's money mentioned in 
the ſaid bill, or any part thereof, for the faid ear/, but the ſame 
is {till wholly unpaid, and this he is ready to verify; wherefore 
he prays judgment, if the ſaid John and Mary ought to have 
their aforeſaid action thereof maintained againſt him, Cc. 


W. Davy. 


To this plea the plaintiffs demurred generally, and the defen- 
dant joined in demurrer, 


Copy of the writing ſuppoſed to be a bill of exchange, ſet forth in the 
firſt count of the above declaration. | 


January 8, 1768. 
6 GEVEN weeks after date, pleaſe to pay Miſs Read thirty- 
* two pounds and ſeventeen ſhillings out of V. Stecoard's 
money, as ſoon as you receive it, for 


* Your humble ſervant, 
£33; .. «© De Lorane. 


* To Timothy Brecknock, E 


q. . ' 
„St. Mary le Bone. 1 [ Accepted. Timothy Brecknock 


This demurrer to the plea in bar to the firſt count in the de- 


claration, was argued by Serjeant Leigh for the plaintiff, and 


Serjeant Davy for the defendant, in this term. 


Serjeant Leigh for the plaintiff—This is an action againſt the 
drawer of a bill of exchange; and it is alledged in the declara- 
tion, that the bill was preſented to Timothy Brecknock, the 
drawee, who accepted the ſame on the 8th day of January 1768 ; 
and that afterwards, on the 1ſt day of March 1768, the bill was 
preſented to Mr. Brecknock for payment thereof, but he then 
refuſed to pay the ſame; ſo that Lord De Lorane, the drawer, is 
liable to pay the ſame, by the uſage and cuſtom of merchants. 

3 H I expect 
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expect it will be objected, that this is not a bill of exchange, 
but only an appointment, or an authority, or an order for Mr. 
Brecknock to pay the money out of V. Steuard's money, gy 
ſoon as he ſhould receive it; and that the drawer Lord D. 
Lorane never intended to make himtclf chargeable by this bill, 
for that it is not ſaid to be for value received; but in anſwer to 
this, the caſe of Mac#/cod verſus Snee and others, in 2 Ld. Raym. 
148 1. and 2 Stra. 762. is like this caſe, where the plaintiff de- 
clared, that A. B. drew a bill of exchange, dated 25th May, 
whereby he requeſted the defendant one month after date, to 
pay to the plaintiff or order, 9 J. 105. “ as my quarterly half-p; 
to be due, from the 24th of June to the 27th of September 
& next by advance” and the action was againſt the defendant 
upon his acceptance, It was objected, that this was no bill of 
exchange, becauſe it is not to pay in all events; and it was 
compared to the caſe of Joceline verſus Leſerre, Eaſter 1 Ger, 1, 
B. R. Pray, pay out of my growing ſubliſtance, &c.” which 
was adjudged no bill of exchange, and which is cited in 2 Ld, 


Raym. 1362. in the caſe of Jenny verſus Herle, which was upon 


a bill of exchange thus, Pray, pay to H. 1945 J. upon de- 
* mand out of the money in your hands, belonging to the pro- 
« prietors of the Devonſhire mines, being part of the conſider- 
« ation money for the manor of W:{# Buckley ;* which was ad- 
Judged no bill of exchange. But in anſwer to theſe caſes, it 
was urged on the other fide (in the caſe of Macęleod verſus Snee 
and others) that the bill, in that caſe, was a good bill of ex- 


change, for that it was not payable upon a contingency, nor out 


of a particular fund, but was payable in all events, and payable 
to order, and was drawn upon the general credit of the drawer 
not out of the half-pay ; for it is payable as ſoon as the quarter 
begins, for the half-pay mentioned in the bill, which was not 
to be due till three months after; and of that opinion was the 
whole court, and the judgment of the C. B. in Mac#leod verſus 
Sree, that the bill was a good bill of exchange was affirmed. 
Nota, the reporter did not underſtand how this caſe of Machleod 
verſus Sree, was in favour of the plaintiff in the caſe at bar, 


for it ſeems to him to be a caſe againſt the preſent plaintiff, 


Sed quare.] 


Serjeant Davy for the defendant. This is not a bill of ex- 
change, for three reaſons; iſt, It is not negotiable, not being 
made payable to order. 2dly, It is not drawn for value received. 


And 3dly, It is to pay out of a particular fund, viz. out of 


William Steward's money as ſoon as you receive it, which is 
totally uncertain. 


1 


1. According 
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1. According to the uſage and cuſtom of merchants it is of 
the very eſſence of a bill of exchange, that it be made payable to 
ſome certain perſon or bis order, or to the order of ſome cer- 
tain perſon (for a bill of exchange may be, and very often is 
made payable 20 the order of the drawer himſelf) but this bill is 
not made payable #9 the order of any perſon, is not negotiable, 
ſo cannot be ſaid to be a bill of exchange, drawn according to 
the uſage and cuſtom of merchants. See Mr. Cunningham's treatiſe 
on bills of exchange, Sc. and 2 Stra. 1211. | 


2. According to the uſage and cuſtom of merchants (eſpecially 
where you would charge the drawer) the bill muſt be drawn for 
value received, and to ſhew this there are many caſes in the 
books, 10 Mod. or Lucas Reports 294, 316. and in Mr. Cunning- 
bam's book many caſes cited. 2 Stra. 1212. 


3. This is a bill made payable out of a particular fund, which 
is held not to be a bill of exchange, according to the uſage and 
cuſtom of merchants. 2 Ld. Raym. 1361. Jenny verſus Hrle. 
1 Stra. 591. S. C. 2 Ld. Raym. 1563, Haydick verſus Lynch. 


See 4 Viner 241. Pearſe and Wheatley, reported in no other 
book. 


Serjeant Davy further ſaid, That ſuppoſe this could be ad- 
judged to be a good bill of exchange, yet the drawer is not 
liable upon the drawing of the bill, nor until the acceptor has 
failed in performing his undertaking; Mr. Brecknock the accep- 
tor has undertaken to pay the 32 J. 17s. out of William Stews- 

ard's money as ſoon as he ſhall receive it for Lord De Lorane, 
who has pleaded that Timothy Brecknock hath not at any time 
hitherto received any value of the ſaid William Steward's money 
mentioned in the bill, or any part thereof for the ear/; but the 
ſame is wholly unpaid, which is admitted by the demurrer to be 
true, ſo that Brec&nock hath not failed in performing his un- 
dertaking ; and therefore the drawer is not yet chargeable, ſup- 


poling this be a good bill of exchange, which the ſerjeant by no 
means admitted, but inſiſted it is not. 


Serjeant Leigh in reply, inſiſted, that the plea was ill, becauſe 
by not denying that Brecknock accepted the bill; the plea tacitly 


admits he did accept the ſame for payment, as alledged in the 
declaration, 


Lord Chief Juſtice De Grey—lIt is true, Brechnock did accept the 
bill to pay out of William Sterward's money as ſoon as he ſhould 
receive it; but is this a general acceptance to pay in all events? 


Serjeant 


"O— 
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Judgment for 
the defen- 
dant, 


Es 


Serjcant Leigh anſwered—That the acceptance is a proof that 
Brecknock had received Milliam Steward's money; if he had 
not received the money of Steward, why did he accept the 
bill? And if this is only a partial, or a conditional accep- 
tance, it muſt be conſidered as no acceptance at all, and then the 
drawer is liable. He gave no anſwer to the two firſt objections, 
that the bill was not payable 0 order, nor was made for value 
received that I heard, but only faid, that his brother Davy had 
got all his caſes out of Mr Cunningham's book of bills of ex. 
change, Sc. Whereupon Gould Juſtice ſaid, that Mr. Cunning- 
{a:n's book was a very good book. 


Lord Chief Juſtice De Grey—The court ought to be very 
careful how they lay down the law, in caſes of bills of exchange, 
which ſo highly concern trade and commerce ; and therefore [ 
ſhall take a few days for further conſideration. 


Gould Jaſtice—I was preſent at the Old Baily when a perſon 
was inditted for forging a bill of exchange ; and it appeared by 
the bill ſuppoſed to be forged, that it was neither made pay- 
able to order, or for value received : all the a/dermen then preſent 
at the od Bai ey ſaid, it was no bill of exchange; ſo the priſoner 
was acquitted. In a little book called Lex Mercatoria, there are 
various precedents of bills of exchange, ſome with value re— 
cerved, and ſome without thoſe words; but there is not one that 
is not made payable t order. 


After ſome days taken to conſider this caſe, the Lord Chief 
Juſtice delivered the opinion of the whole court for the defendant 
to the following effect. 


Lord Chief Juſtice De Grey— The pleadings in this cauſe, 
having before been fully ſtated, are well underſtood ; the queſtion 
ariſes upon the firſt count in the declaration, viz. whether the 
bill therein ſet forth is a bill of exchange, made according to 
the cuſtom and uſage of merchants, ſo that an action will lie 
thereupon. HS. 


It was objected at the bar for the defendant, that this is not a 
bill of exchange, made according to the uſage and cuſtom of 
merchants, for three reaſons ; 1ſt, Becauſe it is not made payable 
to order. 2dly, That it is not drawn for value received; and 


lajtly, That it is payable out of a ſuppoſed fund, at a future 


time, which was uncertain, and might or might not happen. 


We tay nothing upon either of the two firſt objections, be- 
cauſe our opinion that this is no bill of exchange, is grounded 
upon the laſt objection only. | WEE. 

3 2 : The 
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exchange, according to the law, uſage and cuſtom of merchants, 
is not confined to any certain form or ſet of words, yet it muſt 
have ſome effential qualities without which it is no bill of ex- 
change; it muſt carry with it a perſonal and certain credit given 
to the drawer, not confined to credit upon any thing or fund, 
it is upon the credit of a perſon's hand, as on the hand of 
the drawer, the indorſer, or the perſon who negociates it; he to 
whom ſuch bill is made payable or indorſed, takes it upon no 

articular event or contingency, except the failure of the general 
perſonal credit of the Ferſons drawing or negociating the ſame. 
In the preſent caſe, the grauer did not make this writing or in- 
ſtrument upon his own per/onal general.credit, that in all events 
he would be liable in caſe Brechnock ſhould not pay it out of 
William Steward's money; but, both the drawer, and the perſon 
to whom payable, look only at the fund, and no perſonal credit 
is given to the defendant the drawer, 


It was objected at the bar, that this bill is accepted by Breck- 
noch generally, and in an unlimited manner: I anſwer, if the 
bill had been drawn accordingly, in a general and unlimited 
way, both the bill and the acceptance would have been good ; but 
the acceptance muſt mean, that Brecknock accepts it to pay 
out of Stewward's money, not out of the drawer's money; and upon 
this record it appears, that Brecknoc& has not received any of 
Steward's money. IT think it would be monſtrous to ſay, that 
either the drawer or acceptor ought to pay this 32 J. 17 s. out of 
their own money. The caſe in Ld. Raym. 1481. is not to pay 
out of a contingency, but in all events. And there is no caſe, 
that I can find, in any book, wherever an aQtion would lie, as 
upon a bill of exchange, where the ſame was payable out of a 
future contingent fund. The caſe of Andrews and Franklin, 
Stra. 24. was a Caſe on a promiſſory note, to pay within two 
months after ſuch a ſhip is paid off, and counts upon the ſta- 
tute. It was inſiſted that this is not negociable, it being upon a 
contingency which may never happen; but the court held the 
paying off the ſhip is a thing of a public nature, and morally cer- 
ain. Upon the whole, we are all of opinion, that judgment as 
to the firſt count in the declaration, muſt be entred for the 


defendant, | 


The inſtrument, or writing, which-conſtitutes a good bill of 


— 
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The Warden and Commonalty of the Myſtery of 
Grocers, of the City of London, verſus the Arch- 
biſhop of Canterbury, and William Backhouſe, 

Clerk. In quare impedit. C. B. 

Weta. This London. FR E DE RIC K. Archbiſhop of Canterbury, and 
record is of 2 William Bac houſe, Clerk, were ſummoned to an- 
wavy ſwer the wardens and commonalty of the myſtery of Grocers of 
Boll. the city of London, of a plea that they permit the ſaid wardens 


and commonalty, to preſent a fit perſon to the church of Saint 

Mary le Bow, with the churches of Saint Pancras, Saper-lane, and 
Allballaaos, Honey-lane, thereunto annexed, which is vacant, and 
belongs to the gift of the ſaid wardens and commonalty, as they ſay; 

The decle= and thereupon the ſaid wardens and commonalty by George Ward 


Mans = their attorney ſay, that the ſaid wardens and commonalty of 
plaintis the myſtery of Grocers of the city of London, were ſeiſed of the 


were ſeiſed in advowſon of the church of Ailhallows, Henev-lane, in the city of 
* London, as of one in groſs by itſelf, as of fee and right; and be- 
Allhallows, ing ſo ſeiſed thereof, they the ſaid wardens and commonalty, on 
gre rat the 27th day of March, in the year of our Lord 1663, pre- 
that on 2-th ſented to the ſaid church, then being vacant, one Thomas Hut- 
March 1663, chinſon, their Clerk, who on the preſentation of the ſaid war- 
pry A hang dens and commonalty was admitted, inſtituted, and ' inducted 
Thomas into the ſame, in the time of peace, in the time of our late ſo- 
Wucreef vereign lord King Charles the ſecond; and the ſaid wardens and 
A cg commonalty further ſay, that the Archbiſhop of Canterbury was 
that the arch- ſeiſed of the advowſon of the church of Saint Mary le Bow, as 
biſhop nf of one in groſs by itſelf, as of fee and right, in right of his 
Was ſeifed in archbiſhoprick ; and being ſo ſeiſed thereof, ag: 22 1.0 

of October, in the 


fee of the ad- Archbiſhop of Canterbury, on the 16th day 
year of our Lord 1662, in right of his archbiſhoprick, collated 


vowſon of St. 
0 eh, the ſaid laſt mentioned church, then being vacant, on one 
right of his George Smal.Wwood, his Clerk, and did place and induct him into 
ADE the corporeal poſſeſſion thereof; and the ſaid wardens and com- 
that William monalty further ſay, that the ſaid archbiſhop was ſeiſed of the 
Juxon, then adyowſon of the church of Saint Pancras, Soper-lane, as of one 


pagan, > in groſs by itſelf, as of fee and right, in right of his arch- 
Octoder biſhoprick; and being ſo ſeiſed thereof, the ſaid William, then 
W e archbiſhop of Canterbury, on the 1oth day of June, in the year 
George of our Lord 1662, in right of his archbiſhoprick, collated the 


Smallwood ; 
that the ſame archbiſhop was ſeiſed of the advowſon of St. Pancras, Soper-lane, in fee in groſs, in like right, 
and 1oth of June 1602, collated it on Samuel Dillingham 3; 


2 | | ſaid 
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ſaid laſt mentioned church, then being vacant, on one Samuel 
Dillingham his Clerk, and did place and induct him into the 
corporeal poſſeſſion thereof; and the ſaid wardens and com- R 
monalty, and the ſaid archbiſhop being ſo reſpectively ſeiſed of 1 
the advowſons, of the ſaid churches as aforeſaid; and the ſaid delioyed by 
churches being reſpectively fo full as aforeſaid, as well the ſaid fre. 
church called A//baliows Honey-lane, as the ſaid churches called 
Saint Mary le Bow, and Saint Pancras Soper-lane, were burnt 
down and deſtroyed by fire; and thereupon by a certain act of 
arliament, made in the parliament of our ſovereign lord Charles ang there. 
the ſecond, late King of England, at Weſtmin'er, in the twenty- upon, by a 


, i .- gs . llatute of »2 
ſecond year of his reign, intituled an additional act for rebuild - . 


ing of the city of London, uniting of pariſhes and rebuilding of the ensded. that 


cathedral and parochial churches within the ſaid city; it was, N ee ct 
amongſt other things, enacted, that the pariſhes of Saint Mary le 2 le 
Bow, Saint Pancras Soper-lane, and Al:haliows Honey-lane, ſhould Pancras, So- 
be united into one pariſh, and the church theretofore belonging to Par NG, ard 
the ſaid pariſh of Saint Mary le Bow, ſhould be the pariſhchurch of he. 
the ſaid pariſhes ſo united; and it was by the ſame act provided, ſhould be 
that notwithſtanding ſuch union as aforeſaid, each and every of ed? and 


: e | g : that Bow 
the pariſhes ſo united, as to all rates, taxes, parochial rights, Church 


charges and duties, and all other privileges, liberties and re- ſhould be the 


ſpects whatſoever, other than what were therein before men- 8 2 


tioned and ſpecified, ſhould continue and remain diſtinct, and as pariſhes. 
theretofore they were before the making of that act; and that I bat the re- 


5 a a . ſpective pa- 
the ſeveral and reſpective patrons of the ſaid churches ſo united, tons of ce 


ſhould and might preſent by turns to that church only, which by that ſaid churches 
act was appointed, to be rebuilded and eſtabliſhed for the pariſh 0 united, 


a . 0 ſhould and 
church of the pariſhes ſo united as aforeſaid; the firſt preſen- 8 * 


tation to be made by the patron of ſuch of the ſaid churches, by turns to 


the endowments whereof were of the greateſt yearly value, as oo 
by the ſaid act of parliament more fully appears; by virtue of fr preſen- 


which ſaid act of parliament, the ſaid Archbiſhop of Canterbury '*ioo to be 


in right of his ſaid archbiſhoprick ; and the ſaid wardens 17 


and commonalty became ſeiſed of the ſaid advowſon of the ſaid of thefaid . 
church of Saint Mary le Bow, with the churches of Saint Pan- churches, the 


cras, Soper-lane, and Allhailows Honey-lane, as of one in groſs by — 2 


itſelf, as of fee and right, and were intitled to preſent to the of the greateſt 


laid church of Saint Mary le Bow in turns as aforeſaid, when the _ 
{ad church ſhould become vacant; and the wardens and com- whereof 


monalty further ſay, that after the making of the ſaid act of the ach- 


| | biſhop and 
parliament, the ſaid church of Saint Mary le Bow became vacant plaintifl be- 


by the death of the ſaid George Smallwood the laſt incumbent of came ſeiſed of 


that church, by reaſon whereof William Sancraft, then arch- ee 


biſhop of Canterbury, on the 23d day of September in the year of Church, and 

| ; | the other two. 
in fee, as of one in croſs, and intitled to preſent to Bow Church as aforeſaid. That after the ſtatute, the 
church of Bow became vacant by the death of George Smallwoed, and archbiſhop Sancroft, on the 23d of 
Sept. 1679, collated Timothy Puller, | | | 


our 
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our Lord 1679, as inhis firſt turn in right of his archbiſhoprick, 
collated the ſaid church fo being vacant, on one Timothy Puller, 
his clerk, and did then and there place and induct the faid 
Timthy Ju ler into the corporeal poſſeſſion of the ſaid church in 
the time of peace, in the time of our late lord King Charles the 
That the ſecond; and the ſaid wardens and commonalty further ſay, that 
church be- the ſaid church afterwards became vacant by the death of the 
came ben ſaid Timothy Puller, whereupon John Tillotſon, then Archbiſhop 


by the death g : 
ot Fuller; ard of Canterbury, on the 21ſt day of November, in the year of our 


Archbi op Lord 1693. as in his ſecond turn inright of his ſaid archbithoprick, 


"Tillotſon, on k þ gs : 
* wy ak collated the faid church ſo being vacant, on one Samuel Bradford, 


1693, " mw his clerk, and did then and there place and induct the ſaid Samuel 
his lecon 


e ee Bradford into the corporeal poſſeſſion of the ſaid church, in 
Samuel Brad- the time of peace, in the time of our late ſovereigns King William 
ford, who was and Queen Mary; and the ſaid Samuel Bradford ſo being in the ſaid 


utterwards 


created bihhop Church as aforeſaid, he the ſaid Samuel Bradford was afterwards 
of Rocheſter, rightfully and canonically created, and conſecrated biſhop of the 


andthectur® biſhoprick of Rochr/ter.; and the ſaid church became vacant by 
thereby be- 


came vacant; the promotion of the ſaid Samuel Bradford to the ſaid biſhoprick 


e of Rocheſter, whereby his ſaid late majeſty King George the firſt, 
eo. 1. by 


bis preroga-. by reaſon of his royal prerogative annexed to his crown of 
tive, on the Great Britain, became intitled to preſent a fit perſon to the 
rech of July church aforeſaid, ſo vacant; and thereupon his ſaid majeſty, by 
Mag oor reaſon of his royal prerogative aforeſaid, on the 1oth day of 
Samuel Liſle July, in the year of our Lord 1720, preſented one Samuel Liſle, 
wy ien doctor in divinity, his clerk, to the ſaid church of Saint Maryle Bou, 
the other two With the churches of Saint Pancras Soper-lane, and Allhallnws, 
churches, Foey-lane, who on the preſentation of his ſaid late majeſty King 
3 George the firſt, was admitted, inſtituted and inducted therein, 

in the time of peace, in the reign of his ſaid late majeſty ; and 
A the ſaid Samuel Liſie, being fo clerk of the ſaid church, he the 
created biſhop Laid Samuel Liſle was afterwards rightfully and canonically created 


of Sint and conſecrated biſhop of the biſhoprick of Saint Aſaph, and 
Ae the ſaid church became vacant, by the promotion of the ſaid 


King Geo. 2. Samuel Liſle to the ſaid biſhoprick ; whereupon our late ſove— 
by bis prer9- reign lord King George the ſecond, by virtue of his royal pre- 
22 "April rogative annexed to his crown of Great Britain, became intitled to 
1744. 2 preſent a fit perſon to the church aforeſaid, ſo vacant; whereupon 
one fag oh our ſaid late King, by reaſon of his royal prerogative aforeſaid, on 
Newton in the 16th day of April in the year of our Lord 1744, preſented one 
like manner, Thomas Newton, doctor in divinity, his clerk, to the ſaid church of 
kb png Saint Mary le Bow, with the churches of Saint Pancras Soper-lane, 

and Allhallows Honty-lune, who on the preſentation of his ſaid 

late Majeſty, was admitted, inſtituted and inducted therein in 
8 the time of peace, in the time of our ſaid late King; and after- 
| wards the Wards the ſaid church became vacant, by the free reſignation of 


hurch be- | 
Nane vacant by the free reſignation of Doctor Newton, and is yet void ; by reaſon whereof it belongs to the 
plaintiffs in their turn, being the third to pre. ent a fic perſon, but the defendants hinder them. 


2 the 
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the ſaid Thomas Newton, and yet is void, by reaſon whereof it 
elongs to the ſaid wardens and commnalty in their turn, bein 

tue third turn, to preſent a fit perſon to the ſaid church fo 
void; yet the faid archbiſhop and William unjuſtly hinder 
them from preſenting a fit perſon to the {aid church; where= 
upon the ſaid wardens and commenalty fay that they are 
injured and have ſuſtained damage to the value of 20 J. and 
therefore they bring ſuit, Ec. 


And the ſaid archbiſtop and William Backbouſe, by John Ver- The arch. 
non their attorney, come and defend the wrong and injury when, Þbibop de- 
fc. and the ſaid archbiſbop ſaith, that the ſaid wardens and * 
ganmoualiy ought not to have their ſaid action againſt him; 
becauſe he ſays, that the declaration aforeſaid, and the matters 
therein contained, are inſufficient in law to enable the ſaid war- 
ds and commona'ty to have or maintain their ſaid action; to 
which ſaid declaration, in manner and form as the ſame is above 
made, he the ſaid archbiſhop is under no neceſſity, nor is he in any 
manner bound by the law of the land to anſwer, and this he is 
rcady to verify; wherefore, for want of a ſufficient declaration in 
this behalf, the ſaid arcbbiſbep prays judgment, and that the ſaid 
wardens and commonalty may be barred from having their ſaid he 4 
Action againſt him. And the ſaid William Backhouſe ſays, that he houſe, pleaes 
is parſon of the ſaid church, imparſoned in the ſame on the pre- that he is par- 
ientation of the ſaid archbi/hop, and that the ſaid cwardens and GY 
e::m:nalty ought not to have or maintain their ſaid action on the pre- 
againſt him; becauſe he fays, that true it is, that the ſaid war- 127 of 
dens and commonalty were ſeiſed of the advowſon of the church biſiop, that 
of Alballocos Honey-lane, and preſented thereto the ſaid Thomas the plaintiffs 
Hutchinſon, as in the ſaid declaration mentioned; and that the 8 
then archbiſhop of Canterbury was ſeiſed of the advowſon of the ation. 
church of Saint Mary le Bow, and collated the fame church on * 5 
the ſaid George Smallwood, as in the ſaid declaration mentioned; PONY, were 
and alſo that the ſame archbiſbop was ſeiſed of the advowſon of hallows Ho- 


the church of Saint Pancras Soper-lane, and collated the ſame ne, and 


| <<; IHE e oy 1 : reſented 
church on the ſaid Samuel Dillingbam, as in the ſaid declaration $5 & Wh 


mentioned, and that the ſaid three churches were deſtroyed by tha:the arch- 


fre; and that by the ſaid act of parliament it was enacted in ſuch oY 1 Bow 


manner and form as in the ſaid declaration is alledged; and that cbureb, and 
thereupon the ſaid archbiſhop, and the faid wardens and com- collated 


- ö , , Smallwood ; 
monalty, became ſeiſed of the ſaid advowſon of the ſaid church phat the arch 


of Saint Mary le Bow, with the churches of Salut Pancras Soper- biſhop was 
lane, and Allhallows Honey-lane, and were intitled to preſent ſeiſed of St, 


. Pancras30- 
thereto in ſuch manner and form as in the ſaid declaration men- per-1ane, and 


| collated Dil- 
Imoham ; that the three churches were burnt; and that by ſtatute it was enacted as in the declarati on; 


and that thereupon the archbiſhop and plaintiffs became ſeiſed and inti led to preſent, as in the declaration; 
3 K | tioned ; 
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„ tha: Bow tioned: and that the ſaid church of Saint Mary le Bow became 


— 


tens: dacant Ly the death of the ſaid George Sma lwozd, as in the faid 


teme vacant £ p R — * ; ' 

iy the deah declara jon is alledged: but the ſaid i iiam Backbouſe further 

of >mallwood, ſys, that at the time of making the ſaid act of parliament 

a4 in the de— 1 0 * f Þ / ) 
the endowment of the ſaid church of Saint Mary le Bow was of 


Claration. 


Bat ve further greater yearly value than the endowment of the ſaid church of A. 
tays, thatBow lia Hlontyslane, or of the ſaid church of Saint Pancras Soper— 
chch was . 

of greater. lane; and that the endowment of the ſaid church of A/lballse; 


value thaa Hon y-lane then was of greater yearly value than the ſaid church of 
either of the S i¹¹r Pancras Soper-Lane (that is to ſay) the endowment of the 


Other to 


—— ———_ 


the t 
[1411 
the 1 
atter\ 
{ ] 5 7 5 
becar 
the 
King 
nexe 
a fit 


hs, aid church of Saint Mary le Bow then was of the yearly value 
and that the of 44/. 125. 3d. halfpenny, the endowment of the ſaid church 


maje 
roth 
one 


cpacch ol, of Allhalliotos Honey-lane then was of the yearly value of 191. 35.94. 


Alhillows 
ping and no more; and the endowment of the {aid church of Saint 
rnd Sag Pancras Soper- laue then was of the yearly value of 13. 65. 8 d. 
St Pancras, and no more; (to wit) at London aforeſaid, in the pariſh of Saint 
Soper lane; Mary le bow, in the ward of Cheap; by reaſon whereof, and 
_—_— according to the form and effect of the ſaid act of parliament, 
131. 125. 3d. the ſaid archbiſhop of Canterbury for the time being became and 
bo Pos was intitled to preſent to the ſaid church of Saint Mary le Bom 
r in the F turn, the ſaid wardens and commonalty in the ſecond 
St. Pancras Turn, and the archbiſhop of Canterbury for the time being in the 
a os pt * ird turn, when and as the ſame church ſhould become vacant: 
pramm and the ſaid IVilliam Backhouſe further ſays, that true it is, that 
relpetivety. the ſaid William Sancroſt, then archbiſhop of Canterbury, on the 
Re laid vacancy by the death of the ſaid George Smallwood, did in his 
archbſhop for turn, being the firſt turn, in right of his ſaid archbi/hoprick, 
tae time be- collate the faid church, fo being vacant, on the ſaid 7 imothby Puller 


ing, became pig clerk, and did place and induct him into the corporeal poſſeſſion 


chur 
cras 

tatio 
inſtit 
of hi 
{aid 
Cano 
S271 
tion 

vur | 
royal] 
intit! 
whet 
atore 
17 4.4 
to tl 


intüled to 
vreſentioBow of the ſame, as in the ſaid declaration is above alledged; and of & 
| mm = that the ſame church afterwards again became vacant by the on tl 
olaintiffs in death of the ſaid Timothy Puller ; but the ſaid Milliam Backbouſe tutec 
te ſecond ſays, that thereupon, and according to the form and effect of our 
e the ſaid act of parliament, it belonged to the ſaid wardens and beca 
due chicdtura cone, to preſent to the ſame church ſo being vacant in by r. 
run their turn, being the ſecond turn, and the fame vacancy then in hi 
HED d and there being the ſecond vacancy of the ſame church after the nt p 
croſt, on the making of the Jaid act of parliament ; but that the ſaid John Til- ted 
22 z ſo!jon, then archbiſhop, having no lawtul title to collate the Hack 
Jig in his be ſame church in that turn, but uſurping upon the ſaid wardens to 
turn collate h c⁰h,talqy, did collate the ſame church, ſo being vacant, PCact 
ere 3X 9 the ſaid Samuel Bradford, and did then and there place and ing 
church be- induct him into the corporeal poſſeſſion of the ſame church, in the { 
ca ne vacant nath 
by che death of Puller; but that thereupon, according to the ſaid ſtatute, it belonged to plaintiffs to preſent 
in their ſecond turn; but that Archbiſhop Tillotſon collated Bradford, by uſurpation. defend 
2 the ill par 


Trini 
11 — 
— 1771. — 
219 


PR 


the time 
liam and in the ti 
ti: ſaid Tort MY) —_— pes ſaid late 8 
afterwards ri 1 aforeſaid e faid Samy w overeigns Ni 5 
Vi hp of tl ightfully and „he the rg ee . o de Mil- 
became cans . vir of R wy 8 e an 
the faid bi * the p 3:02 Lo ated and # Was 
ng 1 romot! ter 3 a! conſe 
King 0 . of the OG the (aid pa es That Brad- 
x le Fi eſter, W 484 ehurcl eing 
nexed to irſt. b , wher : muet B ch the lai Win 
a fit Aae. crown of 54 reaſon of uy his ſaid 3 to ales 5 
majeſty, by > lame 8 * ann, n 2 e e eſty of Roe och, 
: ealc : C e inti ative, a ockett 
1oth da , T1 of his O vacant ; intitled F N- 18 
one 22 22 in the Oy fre ger” res os Gd 
church of e, doctor 1 year of atoreſaid is ſaid 
y Or 1 OUr 5 ON x 
Gurch Of Saint Mary & Bro, with ren e pens e 
tation of hi „and Allh , with th clerk, t nted 10% 6e 
n: lis ſaid allow e church p-: v0 the ſai 10th of] 
inſtituted id late maj s Honey-l ches of Sai aid 72 uly 
and 1 ajeſt Ki v4 ane; wh aint P bi o, by 
of his la inducted y King G a o, on an. bis prero 
*” te ma! there] . e0r ge th . the f tive 88 
lad church ieſty ; and the faid 5. Lang! mar alin preſen- ed Bader 
ee wn the ſaid 23 Samuel Lil - peace, in 3 Liſte, who 
ebe b der ee Eva. 
ti z an . Cra 0 ar . . 
f 1 Pee 1 5 n of the e and D 
Ake : 4 4 1 1 5 bein 
royal ns lord 7 80 to the Fry of es by er er - of = 
whereu relent a fi is crow ond, by vi 8 biſhop of 8 
5 pon our ſai t perſo n of Gr y virtue of hi + N 
aforeſaid r ſaid late Ki n to the ſai eat Britai iS And K 
5 „on the King h e ſaid ch in, becam nd King 
4 744, reſe 16th da 9 y realon 0 k urch {0 we: E George 2d. 
e t Newton — rSen 
OI Saint P urc of 8 eWron 0 c year of O IVE of A 5 16th 
anc e ee rin ein ney hed 27 pril 
on the ras Soper- ary le 1VInIt : rd 1744, Pre- 
tuted a oe tear 75 8 and 5 1 yak with th 4 . ma clerk e Doctor 
our ſaid Neven, ther laid late maj e Honey-la churches 47 — 3 
became A lord ie in the 3 A was ge who, &c. 0. 
by reaſon _ by the free — * and 1 > the i inſti- 
in 3 oped je tben _— of 28 the ſame e of 
5 pero o—_ daes 8 e to the Ee + waking 1 
ated the ſ. at the „ to coll relient 4 e. wards th 
auto the , his clerk, and di eing vacant eſent archbi erh 
. Ae did th „on hi iſhop col 2 
peace, in poreal poſſe en and th m the ſai 8 85 
the ſaid N writ of 82 the now NN in 22 him "re ah + e 
2, by reaſo id wardens ing, before 3 of it belonged to 
n thereof. f and common | iſſu- wy preſent 
from thencet, alty ; and chbiſhop to 
orth hith preſent in hi 
erto *Þird turn ” 


} and tha 
2th be 
en and ſtill! 
ill 1s 
n of the ſame church 1 
imparſoned in = 
thereupon he 


Gefendant B 
{ill ackhouſ | 
parſon im vie, befo 
arſ erore the iſſui 
P oned of the Ane ug of the ; 
ch; and this Aa of the plaintiff 
* a : 3 3 
erefote, &c. by reaſon wherecf 22 the 
ckhouſe i 
g 


the 


* + _ 
wt * 


r ů 


nnn... 
" —_ 


220 1 rinity ierm 11 Geo. 3. 1771. 


the ſame on the collation of the ſaid orchb;/hop; and this.the 
fait 177//iam Backbouſe is ready to verify: wherefore he prays 
jucgment if the ſaid wardens and commenalty cught to hays 
their aforeſ.id action againſt him, &c, | 17 
. Jephjmn. 


Plaintiffs join And the ſaid wardens and commonalty ſay, that the ſaid de. 
in cemurrer claration, and the matters therein contained, are ſufficient jn 
with the N N 
arcubil.op, law for them, the faid warden and commonalty, to have ang 
aud pray maintain their aforeſaid action againſt the ſaid archbifhop ; which 
5 ſaid matters the ſaid «wardens and commonalty are ready to ye. 
arcooiſhop, Fify,z and ſince the ſaid arehbbiſbcob hath not given any anſwer 
thereto, the ſaid wardens and commonalty pray judgment, and a 
writ- to the ſaid archbyhoip, for that the ſaid archb;ſbop. is 
named, in the original writ of the ſaid wardens and com- 
mM: nalty. | 


The plaia- And as to the ſaid plea of the faid William Backhoufe, by him 
tits, ode above pleaced, the ſaid wardens and commonalty ſay, that they, 
plea of Back- 1 - 1 |; 

bouſe, ſay, tby-realon of any thing in that plea alledged, ought not to be 
they ought. precluded from having their aforeſaid action againſt the ſaid Mil. 


b a | 
nas lain, becauſe proteſting that the endowment of the ſaid church 


becauſe pro- of Allballotos Honey-lane, was not, at the time of making of the 
Auer that ſaid act of parliament, of greater value than the ſaid church of 
Honey l.ne, Saint Pancras, Soper-lane ; proteſting alſo, that the ſaid alu 
wes not, at T7/offer, archbiſhop of Canterbury, in the ſaid plea mentioned, 
Spam Tov did not uſurp upon the ſaid wardens and commonalty, in manner 
Ratute, of and form as the ſaid Villiam Backhouje hath above in that plea 
greater value alledged; for a replication in this behalf, the ſaid wwargens and 
Fs I commonalty ſay, that the ſaid church became vacant. by the free 
dee allo. that reſignation of the ſaid 7. pomas Newton, and yet 1s void; by reaſon 
ora z Whercof it belongs to the ſaid wardens and commonalty in their 
not uſurp vp. turn, being the third turn, to preſent a fit perſon to the faid 
01 the plain= church fo void; yet the ſaid archbiſhop and Milliam unjuſtly 


For cad hinder them from preſenting a fit perſon to the ſaid church, 


tion, the plain- as the ſaid cwardens and commonalty have above in their ſaid de- 


tits fay, that claration alledged ; 427hort this, that it belonged to the laid 


the church 


became va. wardens and commonalty to preſent to the - ſaid church aß the 
cant by the fjecond turn, when the ſame became vacant by the death of the 


refignation of ſaid Trrecthy Puller, in manner and form as the ſaid Milian 


Doctor New- 


ton. and it  Packvouſe hath above in that plea alledged; and this they are 
belong to ready to verify : wherefore they pray judgment and a writ to the 
pram (aid archbiſhop, together with their damages by reaſon of the 


Yelent m a 5 
vir bid Haid impediment, to be adjudged to them, Ee. 

turn, yet the . J. Burn 
ar ehh thop 7 

and delen- 3 | Y 4 4 
„nt hinder them. Without this, that it belonged to plaintiffs to preſent at the ſecond turn whegethe 
urch became. vacant by the death of Puller, as Backacuſe has ailedged in his plea, a 


And 


Trinity Term 11 Geo. 3. 1771. 221 


And the ſaid William Backhoyſe faith, that the ſaid plea of the The 4efen- 
ſaid wardens and commonality, by them above in reply pleaded e ap 
to the ſaid plea of the ſaid Milliam Backhouſe, and the matters to ihe . 
therein contained, are not ſuſhcient in law for the ſaid warden ctioa. 
and commonalty to have or maintain their ſaid action againſt 
him; to which ſaid replication, in the manner and form as the 
fame is above made, he the ſaid William Bactbouſe is under no 
neceſſity, nor is he in any manner bound by the law of the land 
to anſwer; and this he is ready to verify: wherefore, for want 
of a ſufficient replication in this behalf, the ſaid W7/liaom Back- 
houſe prays judgment, and that the ſaid wardens and commonalty 
may be barred from having and maintaining their ſaid action 
againſt him, Sc. And for cauſes of this demurrer in law, the and ſhews for 
faid William Backhouſe, according to the form of the ſtatute in Peril cate, 
fuch caſe made and provided, ſhews to the court here theſe Wo 6d yon 
cauſes following; (to wit) for that the ſaid wardens and com- raverſed any 
monaity have not traverſed, or attempted to put in iſſue any 5 
matter of fact alledged by the faid Milliam Backbouſe in his ſaid whe . but 
plea; but have traverſed, and attempted to put in iſſue a matter eu fed 
of law, to be tried by a jury; and for that the ſaid replication— 9 


is in other reſpects inſufficient and informal, Cc. 


W. Jepbſon. 


And the ſaid wardens and commonalty ſay, that the ſaid plea Joinder in 
by them above in reply pleaded to the faid plea of the ſaid Mil- mutter 
liam Backhouſe, and the matters therein contained, are fufficient 
in law for them the ſaid wardens and commonalty to have and 
maintain their ſaid action againſt him; which ſaid matters the 
faid wardens and commonalty are ready to verify: and ſince the 
fad William Backhouſe hath not given any anſwer thereto, the 
ſaid wardens and commonalty, as before, pray judgment and a 
writ to the ſaid archbiſhop, together with their damages, to be 
adjudged to them, &c. 8 | 

J. Burland. 


The Warden and Commonalty of the Myſtery of 
Grocers, of the City of London, verſus the Arch- 
biſhop of Canterbury, and William Backhoule, 
Clerk. In quare impedit. C. B. 


HIS caſe was twice well argued at the bar; the firſt time, 
by Serjeant Feph/on for the defendants, and Serjeant 
Leigh for the plaintiffs, in Hilary term laſt; the ſecond time, 
by Serjeant Forſter for the defendants, and Serjeant Burland tor 
the plaintiffs, in Eaſter term laſt. | 
| 3 L | To 
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222. Trinity Term 11 Geo. 3. 1771. 
The title of To ſhew the plaintiffs title to preſent a fit perſon to the church 
r of Saint Mary le Pow, as in their third turn; the declaration 
declaration, alledges, that they were ſeiſed of the advowſon of the church 
trortly tated. of A//hallows Honey-lane, and in the year 1663 preſented Thomas 
Hutchinſon, who was thereunto admitted, Sc. That the Arch- 
biſhop of Canterbury was ſeiſed of the advowſon of the church 

of Saint Mary le Bow, in right of his archbiſhoprick, and that 
Archbiſhop Juxon, in the year 1662 collated the fame on George 
Smalkoo;d; and that the ſame archbiſhop was ſeiſed of the ad- 
vowſon of the church of Saint Pancras Soper-lane, in right of his 
archbiſhoprick, and in the year 1662 collated the ſame on Samuel 
Dillingham. And the plaintiffs and the archbiſhop being ſo re- 

ſpectively ſeiſed of the advowſons of thoſe churches, and the 

{ame being ſo reſpectively full as aforeſaid, were all burnt down 

and deſtroyed by fire; and thereupon by an act of parliament 

made in the twenty-ſecond year of King Charles the Second, in- 

tituled, an additional act for rebuilding of the city of London, 

uniting of pariſhes, and rebuilding of the cathedral and paro- 

chial churches within the faid city, it was (among other things) 

enacted, that the pariſhes of Saint Mary le Bow, Saint Pancras 

Sc per-lane, and Alibaliows Honey-lane, ſhould be united into 

one pariſh, and the church theretofore belonging to the pariſh of 

Saint Mary le Bow, ſhould be the pariſh church of the pariſhes 

| | ſo united; and it was thereby provided, that, notwithſtanding 
| | ſuch union, each of the pariſhes ſo united, as to all rates, pa- 
rochial rights, charges and duties, and all other privileges, li- 

berties and reſpects whatſoever, other than what were therein- 

before mentioned and ſpecified, ſhould continue and remain 

diſtinct, and as theretofore they were before the making of that 

act; and that the ſeveral and reſpeftrve patrons of the churches 9 

united, ſhould and might preſent by turns, to that church only, 

«hich by that att was appointed to be rebuilded and eſtabirſhed, for 

the pariſh church of the parifhes ſo united; the firſt preſentation 

to be made by the patron of ſuch of the ſaid churches, ile 

4 endowments whereof were of the greateſt yearly value. By virtue 
1 of which act, the archbiſhop of Canterbury, in right of his 
; archbiſhoprick, and the ſaid wardens and commonalty, became 
| ſeiſed of the advowſon of the church of Saint Mary 4e Bow, 
with the churches of Saint Pancras Soper-lane, and Allbailows 

Honey-lane, as of one in groſs by itſelf, as of fee and right, and 

were intitled to preſent to the church of Saint Mary le Bow in 

turns as aforeſaid. And the plaintiffs further ſay, that after the 

[ making of the ſaid act, the church of Saint Mary le Bow be- 
j came vacant, by the death of the ſaid George Small add, by reaſon 
i whereof Archbiſhop Sancreft, on the 234 of September 1679, 2s 
in his firſt turn, in right of his archbiſhoprick, at ſaid 
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church on one Timothy Puller. And the plaintiffs further ſay, 
that the ſaid church became vacant by the death of Timothy 
Puller, whereupon Archbiſhop Tilalſon on the 2 1ſt of November 
1692, as in his ſecond turn, in right of his archbiſhoprick, col- 
lated the church on one Samuel Bradford, who being in poſſeſſion 
thereof, was created biſhop of Roche/ter, whereby King George the 
Firſt, by his prerogative on the 10th of July 1720, preſented one 
Doctor Samuel Lifle to Bow-church, with the other two churches, 
who was admitted; and the ſaid Samuel Lifle being fo clerk of 
the ſaid church, was created biſhop of Saint Aſaph, whereupon 
King George the Second, by his prerogative, on the 16th of 
April 1744s preſented one Doctor Thomas Newton in like man- 
ner, who was admitted, &c. that afterwards the church became 
vacant by the free reſignation of Doctor Newton, and is yet void; 
by reaſon whereof it belongs to the plaintiffs in their turn, 
being the third turn, to preſent a fit perſon to the ſaid church, 
vet the defendants hinder them from preſenting a fit perion to 
the ſaid church. 


The archbiſhop demurs upon the declaration generally, and mecca 


the plaintiffs join in demurrer. 


The other defendant, William Backhiuſe pleads in bar, and Tbe plea of 


the other de- 


gays, that he is parſon of the ſaid church, imparſoned on the fendant Back- 
preſentation of the archbiſhop; he admits that the plaintiffs houſe ſtated 
were ſeiſed of Alballows Honey-lane, and preſented Hutchinſon ; ori. 


that the archbiſhop was ſeiſed of Bow-church, and collated Small- 
woed ; that the archbiſhop was ſeiſed of Saint Pancras Soper- 
lane, and collated Dillingham; and that the three churches were 
deſtroyed by fire; and that by the ſaid act of parliament it was 
enacted in ſuch manner and form as in the declaration is alledged; 
and that thereupon the archbiſhop and the ſaid wardens and com- 
monally became ſeiſed of the advowſon of Bow-church, with the 
other two churches, and were intitled to preſent thereto in ſuch 
manner and form as in the declaration mentioned. But the ſaid 
illiam Backhouſe further ſays, that at the time of making the 
laid act, the endowment of Bow-church was of greater yearly 
value than that of Allballuaus Honey-lane, or of Saint Pancras 
Saper-lane; and that the endowment of A!/hallows Honey-lane 
then was of greater yearly value than 7-42? of Saint Pancras Soper- 
lane; (that is to ſay) the endowment of Bow-church then was 
of the yearly value of 33 J. 12 5. 3 d. halfpenny ; that of Allbal- 
lows then was of the yearly value of 19/7. 35. 9d. and no more; 
and that of Saint Pancras then was of the yearly value of 
13/. 6s. 8d. and no more; by reaſon whereof, and according to 
the ſaid act of parliament, the archbiſhop for the time bein 

became intitled to preſent to Bow-church in the firſt turn, the 
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The plain- 
tiſts replica- 
tion to the 

| plea of the 
defendant 
Back houſe, 
ſhortly tated, 


- 
WIE. > 


Traverſe. 


1 Demurrer to 
| the replica- 
tion. 


* In Hilary 
term laſt, 


n 


plaintiffs in the ſecond turn, and the archbiſhop in the third 
turn. The defendant Backhouſe further ſays, that true it ie, 
that Archbiſhop Sancroft, on the death of Smallwood, did in his 
firſt turn collate Puller, and that the church became vacant by 
the death of Pul er; but he ſays, that thereupon, and according 
to the ſaid act of parliament, it belonged to the plaintiffs to pre- 
ſent in their ſecond turn; but that Archbiſhop T/lor/5n collated 
Bradford by uſurpation, and Bradjord ſo being in the faid 
church was created biſhop of Rocheſter, and King Gerrge the Firſt, 
on the tenth of Fuly 1720, by his prerogative preſented Doctor 
Liſle, who was admitted; and being ſo clerk of the ſaid church, 
was created biſhop of Saint Aſaph, whereupon King George the 
Second, by his prerogative, on the 16th of April 1744 preſented 
Doctor Newton, who was admitted, Sc. And afterwards the 
church became vacant by the reſignation of Doctor Newton, by 


reaſon whereof it belonged to the preſent archbiſhop to preſent 


in his third turn, and that thereupon he collated the defendant. 
Backhouſe, before the iſſuing of the writ of the plaintiffs, by 
reaſon whereof Backhouſe is ſtill patſon imparſoned of the church; 


and this, &c. wherefore, Cc. 


The plaintiffs reply, they ought not to be barred from having 
their action againſt Backhouſe; becauſe proteſting, that the endow- 


ment of the church of Aliballows Honey-/ane, was not, at the time 


of making the ſaid act, of greater value than the church of Saint 
Pancras Soper-lane ; proteſting allo, that Archbiſhop Tillotſon did 
not uſurp upon the ſaid wardens ard commonality, For replica- 
tion the plaintiffs ſay, that the church became vacant by the 
reſignation of Doctor Newton, by reaſon whereof it belongs to 
the plaintiffs to preſent in their third turn, yet the Archbiſhop 
and defendant Backhouſe hinder them ; without this, that it 
belonged to the ſaid wardens and commonalty to preſent to the 
ſaid church at the ſecond turn, when the ſame became vacant 
by the death of Timothy Puller, as Bachbouſe has alledged in his 
cles and this, Sc. wherefore, Sc. 


The defendant Baca bouſẽ demurs to the replication; and ſhews 
for ſpecial cauſes of demurrer, that the plaintiffs have not tra- 
verſed, or attempted to put in iſſue, any matter of fact alledged 
in the plea; but have traverſed and attempted to put in iſſue 
matter of Jaw to be tried by a jury, 


The plaintiffs join in demurrer. Upon the firſt argument *, 
the counſel for the defendants made ſeveral objections to the de- 
claration, and to the replication, | 

I 


Firſt, 


— 

F 
clali 
are 
dec! 
at tl 
is fi 
to t 
men. 
peal 
wer 
hi 


1 
alth 
veal 
tion 
NC C 
Mai 
valu 
is a] 
WH, 
real 
the 
deat 
uri 
that 
COU! 
pati 

© 


that 
dec] 


1 
that 
the 


Trinity I erm 11 Geo, 3., 1771. 226 


Firſt, To the declaration it was objected, that the plaintiffs 1# Otjeqion 
claimed a right to the third turn, but have not ſhewn how they ee decla- 
are intitled to the third 7urn ; they ought to have alledged in the — 
declaration the yearly value of the ſeveral and reſpeQive churthes 
at the time they were deſtroyed by fire; for the act of parliament 
is ſilent as to the 7urns, except that it enacts he firſt preſentation 
#1 be made by the patron of ſuch of the ſaid churches, the endow- 
ments whereof were of the greateſt yearly value. And it not ap- q 
pearing by the declaration of what yearly values the churches 
were, the plaintiffs have not ſhewn any title to the third turn, 
which they claim. 


To this it was anſwered by the counſel for the plaintiff, that Anſwer tothe 
although the declaration doth not expreſs in words the reſpective birſtobjectioa. 
vearly values of the three churches at the time of their deſtruc- 
tion, yet it plainly appears upon the face of the declaration, by 
n:ceſſary intendment, that the archbiſhop's two churches of Saint 
Mary le Bow, and Saint Pancras Soper-lane, were each of gteater 
value than thoſe of the church of Allhallows Honey-lane; for it 
is alledged therein, that after making the act, the church of 
Saint Mary le Bow became vacant by the death of Smallwood, by 
reaſon whereof Archbiſhop Sancroſt, as in his firſt turn, collated 
the church on Puller; that the church became vacant by the 
death of Pull:r, whereupon archbiſhop Til osſon, as in his ſecond 
ſurn, collated the church on Bradford; and it muſt be intended 
that theſe two archbiſhops both collated rightfully, and the 
court will not preſume that either of them collated by uſur= _. 


pation, 
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Secondly, Tt was objected by the counſel for the defendant, 2d Objedios. 
that no ſeiſin of the advowſon to preſent by turns is ſtated in the r % Grcla- 


declaration. 


To this it was anſwered by the counſel for the plaintiff, cer. 

that this declaration (as to this point) was grounded upon 

the act of parliament, whereupon the right of preſentation: 
commences ; and alledges, that the plaintiffs and the archbiſhop 

were ſeiſed of the advowſon, to preſent as the ſtatute ' has Oi ..,_ - 
rected; and it is not like a declaration in the caſe of copar- | 
ceners, or a general patronage of a church, wherein a ſeiſin to 9 4 
preſent ruſt: be alledged in the declaration, a quare impedit be- - 18 
ing a poſſeſſory writ. And the plaintiffs have alſo ſtated a "i 
ſeiſin to preſent to Allballows Honey-lane, before the fire of 

London. | | DE TT 
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Thirdly, It was objected by the counſel for the defendant, 44 Objeaion 


that ſuppoſing the plaintiffs are intitled to the third zurn, yet it do the decla- 
ration. 
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Anſwer. 


Objection to 
the replicas 


Anſwer. 


es 


appears by the declaration that this is not the third zurn ; for it i; 
allcdged, that after the making the act of parliament, Archbiſho 
Sancroft, in his firſt turn, collated Puiler; that Archbiſho 
Tillotſon, in his ſecond turn, collated Bradford; and that King Gcoręe 
the Firſt, by his prerogative, collated ' ze, which is the third 2275 
and terminates the firſt ro/a ; that King George 2. by his preroga- 
tive, collated Newton, which is the firſt turn; that Newton havin 
reſigned, this is the ſecond turn in the ſecond rota ; ſo that it do: 
not belong to the plaintiffs to preſent at this turn, they claimins 
only the third furn. And to ſhew that a preſentation by the Kino 
by his prerogative, upon a promotion, was a turn, was cited, (yo. 
Ja. 6,1. which was the caſe of a grantee of the next avoidance; 


the incumbent being created a bilhop, the King granted the 


church to have and retain the fame in commendam for ix years ; 


and it was held the grantee had loſt his preſentation to the next 
avoidance. 


To this it was anſwered, that it is now ſettled, and held ſor 
good law in many modern caſes, that whenever the King by his 
prerogative promotes an incumbent of a church to a biſhoprick, 
the church, by ſuch promotion, becomes void, and the King 
ſhall preſent thereto by his prerogative ; for it ſeems very juſt, 
that when the King by the exercile of his prerogative hath made 
a church void, that he ſhould have a right to fill the vacancy; 
for it is but the changing one life for another, and probably the 
patron (notwithſtanding the change) may be as near to his pre- 
ſentation, as he was before, and therefore ſuch prerogative pre- 
ſentation cannot at this day (however it may have been former- 
ly) be confidered as a furn. See 4 Mod. 210, 2 Stra. 


9325 931. 


Fourthly, It was objected by the counſel for the defendants, 
that the replication is ill, becauſe it has traverſed a matter of 
law; vin. without this, that it belonged to the ſaid wardens and 
« commonalty to preſent to the ſaid church at the ſecond turn, 
© when the ſame became vacant by the death of Timothy Puller, 
e as the defendant Backhouſe has alledged in his plea, which is 
« a matter whereof a jury cannot judge.” 


A 


To this it was anſwered by the counſel for the plaintiff, that 
where matter of law and fact are ſo blended and intermixed that 


they cannot well be ſeparated or divided, (as they are in the 
preient caſe) they may be traverſed. 


Lord Chief Juſtice De Grey—As this caſe is to be argue! 


again, I ſhall. give no opinion; but think the true queſtion is, 


how the rights ſtand upon the act of parliament? 2%, How 


tho:e rights are affected by the two preſentations by the arch- 


3 | biſhops, 
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biſhops, as in the firſt and ſecond turns? and zaly, How they 
are affected by the two prerogative preſentations ? 


Gould, Juſtice—T give no opinion at preſent, but as the caſe 
ſtrikzes me, it ſeems extraordinary that the allegations of the firſt 
and ſecond preſentations by the archbiſhops, ſtated in the de- 
claration, ſhould not be ſufficient to intitle the plaintiffs to this 
burn, if the prerogative preſentations be not conſidered as turns, 
and do not ſtand in the way; which (as at preſent adviſed) I 
think they are not to be conſidered as turns, and if not to be 
conſidered as urn, it ſeems to me that the defendant Back- 
houſe, in his plea, ought to have traverſed, “ That Archbiſhop 
« Tlotſen, as in his ſecond turn, in right of his archbiſhoprick, 
% collated the church on Sammel Bradford; but, as I ſaid before, 
I give no opinion, as this caſe is to be argued again. | 


Blackflone Juſtice—It ſeems to me, that ſeiſin of plaintiffs 
is well allecged in the declaration. | 


Nares Juſtice—In Dier 228, laſt note in the margin, there's 
a caſe in point, that a prerogative preſentation does not go for 
aturnz 19 Jac. 1. that it cannot operate to the injury of a 
third perſon : for conſtructio & actus legis nulli facit injuriam. 


1 I . 148. 4. 183. @.6b. 2 Inſt. 287. 


The caſe was, a ſecond time, very ably argued by Serjeant 
Torjter for the defendant, and Serjeant Burland for the plaintiffs. 


Serjeant Forſfer I ſhall conſider how the rights of the pa- 
trons ſtand under the ſtatute of 22 Car. 2. and how the rights 
of the plaintiffs are affected by the two collations of the arch- 
biſhops, and alſo how the rights of the patrons were affected by 
tne two preſentations of the crown by prerogative, upon pro— 
motion of the incumbents to biſhopricks. 


The ſtatute of 22 Car. 2. ſect. 68. mentioned in the declaration, 
whereupon the plaintiffs ground their title to preſent at this 
turn, as in their third turn, has ordained that the patrons of 
the churches united ſhould and might preſent by turns to that 


church only which was by hat act appointed to be rebuilded and 


cltabliſhed for the pariſh church of the three united pariſhes, 
(which was to be Saint Mary le Bow} the firit preſentation to be 
made by the patron of ſuch of the ſaid churches, the endow- 
ments whereof were of the greateſt yearly value; and therefore 
the plaintiffs ought to have ſet forth in their declaration, the 
value of the endowments of each church, as is done in the cate 
of the Biſhop of London verſus The Mercers Company, 2 Stran. 
925. touching the churches of Saint Mildred Poultry, and Saint 

| Mary 
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Mary Colechurch, which were burnt down by the fire of London, 
and united by the act for rebuilding the city, &c. but the plain- 
tiffs, not having alledged the values of the reſpective endow- 
ments of the three churches, in their declaration, at the time of 
the act, have not ſhewn any title to preſent in any certain 
particular turn, firſt, ſecond, or third, therefore the declaration 
18 111. 


To ſhew that the plaintiffs have no title to preſent in the 
third turn; the defendant Backhouſe, in his plea has alledged 
the reſpective values of the yearly endowments of the three 
churches, at the time of the act of parliament, and has averred, 
that hoſe of B:ww-church belonging to the archbiſhop, and Al 
hallows belonging to the plaintiffs, were reſpectively of greater 


| yearly value than thoſe of Saint Pancras belonging to the arch- 


biſhop, which ſhews the turns, at which the patrons were to 
preſent according to the ſtatute, v7z. the archbiſhop at the firſt 
turn, the plaintiffs at the ſecond turn, and the archbiſhop at the 
third turn: theſe values being averred by the plea, and not in 
any manner denied or traverſed by the plaintiffs in their re- 
plication, muſt be taken to be true in fact by the court; fo that, 
according to the a& of parliament, the plaintiffs are not in- 
titled to preſent at the third turn which they claim by their de- 
claration, and therefore the declaration is ill. 


The plaintiffs have not ſtated any certain rota of preſentation 
in the declaration or replication ; if they had, the defendants 
might have traverſed it, or the plaintiffs might have traverſed 
the value of the endowments alledged in the plea of the defen- 
dant Backhouſe, either of which traverſes would have been ma- 
terial, and would have made a perfect iſſue between the parties, 
which would have put an end to the queſtion, 200 7s intitled to 
preſent at the third turn? 


There ere two material facts alledged in the plea, either of 
which, if plaintiffs had traverſed, would have made an end of 


the queſtion, v72. it is alledged therein, that the church of Ala. 


lows Honey-lane, at the time of the making the act of parliament, 
was of greater value than the church of Saint Pancras Soper-laie, 
and that Archbiſhop Tien uſurped upon the plaintiffs ; but 
inſtead of traverſing either of thoſe facts, the plaintiffs have 
laid them out of the queſtion, by taking thera by way of pro- 
teſtation, and have traverſed a matter of law collected from 
facts, which is ill; and the court and jury cannot alter or over- 
turn the rota eſtabliſhed by the act of parliament. 


2 It 
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It was ſaid by Mr. Juſtice Gould, upon the laſt argument, that 
it ſeemed to him, as then adviſed, that the defendant Backhouſe, 
in his plea, ought to have traverſed that Archbiſhop Tiloarſon 
as in his ſecond turn in right of his archbiſhoprick, collated the 
church on Samue! Bradford ; but with great deference to the 
learned judge, I ſubmit it to the court, that the defendant could 
not traverſe the archbithop's collation in right of his arch- 
biſhoprick, becauſe there is no certain potitive averment in the 
declaration, that Archbiſhop T7/:7jon was ſei'ed of the ſecond 
turn in right of his archbiſhoprick, and fo collated ; he might 
have coll ted at the ſecond turn by lapſe (for any thing appear- 
ing to the contrary) in right ot his archbithoprick ; the plaintiff 
ought to have averred, that by virtue of the act of parliament, 
Archbiſhop Tz.lo:;Jon was ſeiſed of the ſecond turn, and fo pre- 
ſented in his /cond turn; but not having ſo done, the allega- 
tion is uncertain in what right he collated the church on Brad- 
ford, therefore we could not traverſe it. See Vaugh. 57. 2 Stra. 
1007. F. N. B. 33. H. I humbly inſiſt, the declaration is ill; 
The prerogative preſentations ſhall go for furns, ſo this is not 
the third turn. He prayed judgment for defendants. But ſee 
Fitzgibb. 253. Dier 228. in the margin. Cro. Jac. 391. 4 Med. 
202. 


Serjeant Burland for the plaintiffs— It is objected by the de- 
fendants, that no title to the zh:rd turn is ſtated by the decla- 
ration. 2dly, That plaintiffs in their replication have traverſed 
matter of law. 43dy, That the prerogative preſentations go for 
turns, and fo this is not the third turn. 


I ſhall apply mv/e/F firſt to the traverſe. The principal point in Anſwer to the 


- . Obj=Ction to 


controve: ſy is, whether this is the plaintiff's Turn; they infiſt it is 
the third turn, and that it belongs to them. It is not a concluſion 
of lu that we have traverſed, but the averment in the plea, in 
point of fact, which we have traverſed, vig. Without this that it 
© belonged to the wardens and commonality, to preſent to the church 
* at the ſecond turn, when the ſame became vacant by 
« Timothy Puller, as the defendant Backhoaſe has alledged in Bis 
« pea.” It is in the option of the plaintiffs to traverſe any fact 
in the plea, which will put an end to the controverſy between 
the parties, and they are not bound to traverſe the value of the 
livings, or the ſuppoſed uſurpation by Archbiſhop Thorſon ; the 
value of the livings are only evidence of the turns; might not 
the company have waved their ſecond beſt turn, (if it was 
their's) and by agreement with the archbiſhop have taken the 
third turn? This is the only caſe by the acts of parliament 
tor re building the city and churches, &c. after the fire of Lon- 
don, where three livings were united; and fo it does not ne- 

| 3 N ceſſarily 


the death of 


2d Argument 
for plaintiffs, 


the traverſe. 


— 7 * 1 FR 
— TIES p — — T3 * 
i oy : *» << ba 
—_—— * - 
—— EEE 


— _— 
b- — — — 


e E 


— * — „„ wK4_ 
4. : 
— —U U W _ ꝰ— 


— . woe wy a4 
* 


* 2 * A 2 _ w 
_ > « — > 
— * 
. 5 3 0 

_— *% + — 5 0 DA K 
1 9 2 — 

C 2 — 
i , 6 * 4 — 

—_. * —_—— , 4 - 


x" * o 
- 1 


— 
_— 


I a 


— 


2 
* * a „ -+ --- 
Y = e a 
AE 4 * 


8 F * — * * » — 
od P 
_ PR * — i. ED —k : — — 
: Þ «SD an: 
— 3 1 * - . * * 4 — * 


W 9 . . . 3 1 
Crt — 
wy © "backer. — 8 . -. 7% . 
2 1 —_ 3 1 8 2 Page — Q hy 
* 


* _—_ 
M4” * 
—_ — » YZ = 


#8 T5," ma Y * 


* * * * 
. ———— Ek 
„ _ = 


%- 99 


= fa pe 
— LS : 5 — ; \ $4 
ASL - BY 8 * 


„ Px 
bes 3 5 


. * _— 


_ 


— - 
_ . ” 
22 
. 4 bs 9 * » 
- - 4 = * 2 
: * _ 


— 
2 


—_ 
OA 
we... k $ 
J 4 | 2 . * ” os. OS 
= ot gs * + 1D. he Py; We — metered, reetngg,. Pad — 
0 1 ap ov vr Ber wat a7 2 1 > FP Tt, Mr 5 . 
= > vowed * - = o 


230 Trinity Term 11 Geo. 3. 1771. 


1. 


celſari follow, that when the patron of the beſt living preſents 
to the firſt turn, that the patron of the next beſt, ſhall preſent 
Co. Lit, 186. to the ſecond turn. Suppoſe A. B. and C. are coparceners of a 
8 living, and they cannot agree to preſent; the eldeſt ſhall preſent, 
and if her fiſters or either of them diſturb her, ſhe ſhall have a 
quare impedit ; but ſuppoſe, after the eldeſt has preſented, the 
church becomes void, it does not neceſſarily follow that B. 
becauſe ſhe is the ſecond ſiſter, ſhall preſent in the ſecond turn; 
and a traverſe that B. was the ſecond fiſter, would be nugatory, 


: : — — Y ; * — 
— — , — —— — ! —ů „ — ͤ— .nl 


have agreed to preſent in different manner than in the order of 
ſeniority. If we had traverſed the values of the livings alledged 
in the plea at the time of the act of parliament, the King's books, 
in the time of Henry 8. could not have determined that matter at 
this diſtance of time. But acquieſcence, ever ſince the act of 
parliament, has ſettled the rota, and 1s evidence of the reſpec- 
tive values at the time of making the act. 


> & * . "we 3 
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Anſwertothe The defendant Bac bhoiſe in his plea has admitted, that by the 
Waere cv aan * act of parliament, the archbiſhop, and the warden and commo- 
Rate, nalty became ſeiſed of the advowſon of the church of Saint Mary 

le Boro, and the other two churches, and were intitled to pre- 

ſent thereto in ſuch manner and form as in the declaration is 

mentioned; this, with great deference to the court, is an ex- 
_ preſs admiſſion of the 7urzs as we have ſtated them in the de- 
0 claration : we have ſtated, that the archbiſhop has the „ and 
Fa ſecond turns, and has preſented to the ſame, ſo it follows that 
the plaintifis are intitled to this third turn; by this admiſſion, 
the defendant Backhouje has admitted the whole declaration to 
be true; 2nd his denying any part thereof afterwards in his plea, 
is ablurd, contradictory to what he has before admitted, and 
goes tor nothing. 


Arſwer tothe Tt is laſtly objected, that the two prerogative preſentations 
Maa Lo ſhall go for turns, and therefore this is not the 7hird turn; 
p'eſencations, and in ſupport of this point, was cited Cro. Jac. 691. which 
was the cle of a grantee of the next avoidance; the incumbent 
being created a bithop, the King granted the church to have and 
retain the ſame in ce dam for tix years; and it was held, the 


calc, I am bold to ſay, is not law: a commendam retinere is not 
like a preſentation, it is to prevent the living becoming void by 
the incumbent's promotion ; it 1s a diſpenſation, and comes be- 
fore the creating him a biſhop; it is a faculty of retention of the 
living in the ſame ſtate as he had it before by his former preſen- 
tation thereto. Yaugh. 24. Sir V. Jones 159. Show. Parl. 
Caſes 184 And ſee 4 Mod, 212, Hob. 143. Drier 228, 233. 


margin. 


and not determine the furn; becauſe the three fiſters might 


rantee had loſt his preſentation to the next avoidance. This 
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margin. A prerogative preſentation does not ſtand in the turn 
of the patron, becauſe it is by act of law, which ſhall hurt no 
man. And therefore this is the plaintiffs bird turn. 


Serjeant Forſter, in reply—I humbly infiſt, the traverſe is of 
a matter of law, and that the values of the livings ought to ap- 
pear on the record. It's objected there might be ſome agreement 
to preſent in a different manner than the ſtatute enacts, but if there 
was any ſuch agreement, it ought to be ſtated upon the record, 
out of which the court cannot go. 


The court took time to conſider until this term; when the 
Lord Chief Juſtice, after having ſtated the pleadings as above, 


delivered the opinion of the whole court for the plaintiffs. 


Lord Chief Juſtice De Grey. The archbiſhop has demurred 
to the count only; inſiſting that the plaintiffs have not therein 
thewn any fitle, and therefore cannot have judgment. Three 
objections to the count have been taken by my brothers at the 
bar, who argued for the defendants. 


1. That it is not alledged therein, that the plaintiffs were ,, ObjeQion. 
ſeiſed of the advowſon to preſent as in their third turn. 


2. That the rote or order of the turns of preſentation depen- ,q Objection. 
ding upon the yearly value of the endowments of the three 
churches reſpectively, at the time of the making the ſtatute of 
22 Car. 2. thoſe reſpective values of the churches ought to have 
been ſtated ; but the ſame not being ſtated, the plaintiffs have 
not thewn any title to the ird turn, which they claim. 


3. That ſuppoſing the plaintiffs are intitled to the third turn, za Objection. 
yet the defendants ſay, it appears by the count that this is not 
ine third turn; for the two prerogative preſentations ſhall go for 
"urns, 10 that this is the /econd turn in the ſecond rota. 


In anſwer to the firſt objection, we are all of opinion, that it anſwer to 
s well and ſufficiently alledged in the count, that the plaintiffs ft objec-s 
were ſeiſed of the advowſon, to preſent as in their third turn; en. 
tor it 1s alledged, that (before the deſtruction of the three 
charches by fire) they were ſeiſed of the advowſon of the 
church of Allhallows Honey-lane, and preſented Hutchinſon there- 
to, who was admitted, Cc. And it is further alledged, that 
(after the fire of London) by virtue of the act of parliament, the 
archbiſhop, in right of the archbiſhoprick, and the wardens and 
commonalty became ſeiſed of the church of Saint Mary le Bow, 
with the churches of Saint Pancras Soper-lane and Allhallows 
Honey-lane, as of one in groſs by itſelf, as of fee and right, and 


2 were 


332 Trinity Term II Geo. 3 


were intitled to preſent to the church of Saint Mary le Bow in 
turns, acording to the act of parliament: and the preſentation, 
fo far as the turns have gone, have been made under the aq; 
ſo that in our opinion this objection has no weight. 


— 


Anſwer to As to the ſecond objection, we are all of opinion, that although 

8 the yearly value of the endowments of the three churches re. 
ſpectively, at the time of the making the act, are not ſtated in 
the count, yet by what appears and is alledged therein, we 
muſt take it by neceſſary intendment, that the endowments of the 
archbiſhop's two churches of Saint Mary le Bow, and Sajn! 
Pancras Soper-lane, were each of greater yearly- value than thy; 
of the church of Allballous Honcy-lune; for it is expreſly alledged 
therein, that after the making the act, the church of Saint 
Mary le Bow became vacant by the death of Smaliwood, by reaſon 
whereof Archbiſhop Sancrof?, as in his fir/t turn, collated the 
church on Fuler ; that afterwards the church became vacant by 
the death of Vuler, whereupon Archbiſhop T:/lotſon, as in his 
ſecond turn, collated the church on Bradford; ſo that we mutt 
neceſſarily intend that theſe two archbiſhops collated according to 
their right under the act of parliament ; and cannot preſume cr 
adjudge, that either of them collated wrongfully, by uſurpation, 
or contrary to the ſtatute; ſo that we think the ſecond ob- 
jection has no weight. 
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4 | Anſwer to As to the third objection, we are all of opinion, that the 
0 the third ob- prerogative preſentations cannot be conſidered as turns, or 
dee: deprive a patron of his turn; for a prerogative preſentation 
upon the promotion of an incumbent to a biſhoprick, is by 
act of law, which cannot operate to the injury of a third 
perſon; for conſt uctio & attus legis nulli facit injuriam. | 
Fizzgibb, Int. 148, 183. a. b. 2 Inſt. 287. See Deer. 228. a note in 
Stran. the margin. In fact this is the fifth vacancy ſince the 
making the act, but with reſpect to the patrons, it is but the 
third opening or avoidance wherein the preſentation of a patron 
(having the 7h4ird turn) could take place; we think the preſenta- 
tion of the crown upon a promotion of an incumbent doth not 


ſupply @ turn. 


This right of the crown to preſent upon the promotion of an 
incumbent to a biſhoprick ſeems to be very ancient, although it 
1 has deen often diſputed, as appears by many books; but it has 
kf been ſettled for many years, and is now indiſputably held for 
good law, that the King, upon every promotion of an incumbent 
to a biſhoprick in England or Ireland, whereby the church be- 
comes void, ſhall, by his royal prerogative, upon ſuch vacancy, 
preſent to that church a fit perſon to ſerve the cure. . 

3 Nota. 
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Nola, (ſays Brooke, title preſentation al eſyliſe, pl. 61.) The 
bithop of Ely told me, that he had ſeen a preſentation, in the 
time of King Edward 3. made by the ſame King ; that he pre- 
ſented to a benefice for that rn, which was of another's pa- 
tronage by theſe words, „ ratione prærogativæ fur,” that the 
benefice being void by reaſon that the King had made the incum- 
bent thereof a biſhop, who was conſecrated; ſo that when bene- 
fces became void by making an incumbent a biſhop, the King 
ſhall preſent to all his former benefices, pro 1la vice, (i. e. 
for that turn, or in that change, courſe, ſtead, place, office, 
part or duty) whoſoever be the patrons thereof. 


If a parſon be created a biſhop, the King ſhall preſent to 
the church of the patronage of a ſubject, not only hac vice, but 
toties quoties. 3 Lev. 377. 4 Mod. 202. For the preſentation 
by the crown 1s only changing one life for another, and pro- 
bably the patron (notwithſtanding the change) may be as near 
to his turn to preſent, as he was before the change. We are 
of opinion that the count is well enough, and ſhews a good 
title in the plaintiffs to preſent as in their ird turn. 


We will now conſider the incumbent's plea ; he undertakes 
thereby to make out a better title to himſelf; he admits the 
frit part of the count (before the deſtruction of the churches) 
and all the preſentations by the archbiſhops and the crown 
{tated therein; he admits the act of parliament, but alledges that 
the yearly endowments of Bcw-church was of the greateſt va- 
lue ; that thoſe of Aliba/lows Honey-lane (the plaintiff's church) 
were of the ſecond value; and 75% of Saint Pancras Soper-lane 
of the leaſt value; and that it belonged to the plaintiffs to pre- 
ſent in their ſecond turn according to the ſtatute, but that 
Archbiſhop T://otfon uſurped upon them by collating Bradford; 
but-we fay the ſtatute has not ſet out the turns, it only ſays, 
that the firſt preſentation is to be made by the patron of ſuch of 
the ſaid churches, the endowments whereof were of the greateſt 
vearly value, and: is ſilent as to the ſecond and third turns; to 
v hich Ac turns the plaintiffs and the archbiſhop are left to 
agree to preſent in what order or turn they ſhould think fit; 
indeed, if the ſtatute had ſet out the rata or order of preſentation 
to all the zhree turns, then it would have been neceſſary to have 
determined whether Archbiſhop Tzliotſon collated Bradford by 
uſurpation or not, but ht not being chalked out by the act, 
we muſt take it to be true, that the parties have agreed to pre- 
ſent as alledged in the declaration, viz. the archbiſhop in the fir 
and ſecond turn, and the company of Grocers in the third turn. 
After the archbiſhops have had and enjoyed the right to pre- 
ent to the ii and ſecond turn * 100 years and upwards, 5 
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this conrt to preſume that they have ated by wrong or right? 
Surely by right, and by agreement of the parties; the long ac- 
quieſcence is evidence of an agreement to preſent in the order 
and rotation alledged in the count. We are of opinion, the de- 
fendant, the incumbent, has not made out any title to himſelf by 
his plea. | 


We are now laſtly to conſider the plaintiff's replication, and the 
demurrer thereto : it is a general rule, that whoever makes thz 
firſt fault in pleading, ſhall have judgment againſt him; we think 
the defendant Backhouſe has made out no title in his plea, and 
thereſore judgment mult be for the plaintiff ; we think the plain- 
tiffs have done right, in not ſetting out in the declaration the 
reſpective yearly values of the endowments of the three churches, 
and have alſo done right in alledging that the 7zhird turn belongs 
to them. As to the traverſe, we think matters of law, or 
rather matter of right, (as this is) reſulting from facts, are tra- 
verſable: whether one obtained a church by ſimony, is traver- 

| fable, Raſt. Ent. 532. a. Whether one is ſeiſed in fee, or in 
tail, is traverſable; Yelv. 140, Ewer verſus Morſe. It is the 
common averment in a guare impedit, “ that it belonged to A. B. 
to preſent to the church when the fame became vacant ;” which 


may or rather muſt depend upon both law and facts, and the 


ſame is traverſable. 


Judgment for the plaintiffs, and a writ to the biſhop to admit 
the plaintiffs clerk, per totam curiam. | 


N:zta. Accordingly, the Reverend VMilliam Sclater, D. D. 
rector of Loughton in Eſſex, was inducted to the united churches 
of Saint Mary le Bow, Saint Pancras Soper-lane, and Allhallows 
Honey-lane, on Tueſday, June the 25th, 1771, on the preſenta- 
tion of the Company of Grocers, London. 


Cruſoe of the demiſe of Blencowe Eſq. UVErL (LS Bugby. 


VVV 
Lflee for 21 TECTMENT. The plaintiff ecla &that B encowe ' 
Nee noxo L, ON the firſt day of November 1770, demiſed to him one 


2Tign, c. meſſuage, and one mill in D. in the county of Ex, to hold 
he makes an from the zoth day of Octeber then laſt paſt for five years, by 
under leaſe . 1 ; ace 
for part of Virtue of which demiſe, the plaintiff entered and was poſſeſſed 
the term, until the defendant ejected him to his damage, &c. upon not 
me re Luilty pleaded, this cauſe came on to be tried at the laſt aſſizes 
covenant, for the county of Eſſex, when a verdict was given for the 
plainti?, with 15. damages, and 40s. coſts, ſubje& to the opi- 
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nion of this court, that if the court ſhould be of opinion for 
he defendant, the verdict ſhould be void, and jadgment of non- 
ſuit be entered for the defendant, if for the plaintiff that he 
ould have the potea, and judgment upon the verdict ; upon the 
following cale, (vig.) | 


Henry Blencowe Eſq. and Mary his wife, being ſeiſed in fee 
of the premiſes in queſtion, by indenture of leafe of the ſecond 
day of March 1762, demiſed the ſame to one William Alder, his 
executors and adminiftrators, to hold the ſame to him, his exe- 
cutors and adminiſtrators, from Chri/tmas-day then laſt paſt, for 
the term of one and twenty years, under the yearly rent of ten 
pounds, payable by equal half-yearly payments, with a proviſo 
for re-entering upon default of payment, or breach of any of the 
covenants in the leaſe; and then follows this covenant (vzs.) 


235 


« And alſo he the ſaid Wilkam Alder, his executors or admini- N. E. there 


« ſtrators ſhall not, or will at any time or times during this 


are not the 
words ſhall 


« demiſe, aſſign, transfer or ſet over, or otherwiſe do or put away vet n, in 
«« this preſent indenture of demiſe, or the premiſes hereby de- this covenant. 


« miſed, or any part thereof, to any perſon or perſons whom- 
*« ſoever, without the licence and conſent of the ſaid Henry 
«© Blencowe and Mary his wife, their heirs or aſſigns in writing, 
„ under his, her or their hands and ſeals, firſt had and obtained 
for doing thereof.” 


Henry Blencowe died in May 1765, and Mary his wife died 
ſeiled of the reverſion the 2oth of October 1770; the leſſor of 
the plaintiff is their ſon and heir. 


IWilliam Alder, the leſſee of the ſaid term of 21 years, by in- 
denture of leaſe, dated the 25th day of Augu/t 1769, without any 
previous licence, demiſed the premiſes to the defendant John 
Bugby, his executors and adminiſtrators, for a ſhorter term, 
viz, for fourteen years, to hold from Michaelmas day, then next 
enſuing the date of the ſame indenture ; and by virtue of this 
ſub-demiſe, the defendant Bugby claims to be poſſeſſed of the pre- 
mites for the term to him demiſed. | 


y.. The queſtion for the opinion of the court is, whether the 
leſſor of the plaintiff is intitled to re-enter by virtue of the co 
venant and proviſo above ſtated. | | 


This caſe was argued by Serjeant Leigh for the plaintiff, and 
Serjeant Whitaker for the defendant in this preſent term. 


It was argued for the plaintiff, that the under leaſe made 
by Alder to the defendant Bugby for fourteen years, part of 
the 
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the term of twenty-one years without licence, was ſuch a breach 


of the proviſo and covenant above ſtated, as gave the leſſor of 
the plaintift a right of re-entry ; and it was ſaid, that although 
this under leaſe was not an aſſignment of the remainder of the 
term of twenty-one years then to come, yet that it was a tranſ. 


ferring, ſetting over, doing, or putting away the premiſ:s, or part 


theres}, to the defendant Bygby, contrary to the covenant or 
condition. 


Serjeant Whitaker for the defendant inſiſted, that this under- 
leaſe for part of the original term, was not an aſſignment, and 
ſaid, that it had been ſo determined in a caſe of Jollibert verſus 
the Duke of Chandbs. 


That the covenant bat Witham Alder ſhall not during the ſaid 
term of twenty-one years, affign, transfer or ſet over, or other- 
coe do er put away, Ec. cannot mean that he thall not demiſe; 
that the demile for twenty-one years, with regard to the firſt 
leſſor, ſtill ſubſiſts; for the firſt leſſee Alder, is ſtill in poſſeſſion; 
the leſſor of the plaintiff has a double remedy. There is no 
privity of contract between the original leflor and Bugby the 
under-leſſee; Mr. Blencowe may diſtrain upon the land, and may 
alſo have an action of debt for rent againſt Alder the firſt leſ- 
ſee, and concluded that this was an under-leaſe, and not an 
aſſignment, and ſo was no breach of the covenant, and the leſſor 
of the plaintiff is not intitled to re-enter ; he cited Stra. 405. 
Poultney verſus Holmes, where if the original leſſee reſerves the 
rent to himſelf, on granting over, it is an under-leaſe, and not 
an aſſignment, though he parts with the whole term. And 
alſo Style 483. Fox and Swan, where it is ſaid, that if leſſee for 
ycars doth covenant with the leſſor, not to aſſign over his term, 
without the leſſor's conſent in writing, and doth afterwards 
without ſuch conſent, deviſe the term to J. S. this is not a 
breach of covenant. 


Serjeant Leigb in reply, admitted the caſe in 1 Stran. 405. 
for good law, but ſaid it was not to the point in queſtion; he 
alſo admitted the caſe in Szy/e 483. and ſaid that it would be 
abſurd to ſay a deviſe was within a covenant not to aflign ; but 
he laid great ſtreſs upon theſe words in the covenant, ** ſhall not 
«« jet over, or otherwiſe do away, Ec.“ and very ſtrongly inſiſted, 
that the making this under-leaſe for fourteen years, was con- 
trary to theſe words; and admitted, that the privity of contract 
was not deſtroyed between the original leſſor and leſſee (Alder) 
and that A der might have deviſed the term, or it might go to his 
adminiſtrator, or might be taken in execution, and concluded by 
praying judgment for the plaintiff, WD 2 
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The court took two or three days time to conſider, and thereupon 

gave judgment for the defendant, that this under-leaſe for four- 

teen years was not a breach of the covenant or condition; they 

ſaid the courts of Weſtminſter have always looked nearly into 

theſe conditions, covenants or proviſoes ; that the deviſing a term 

was a doing or putting it away, that the leſſee becoming a bankrupt . Derg . 74 R 
was a putting or doing it away, that a dying inteſtate, was a put= © oO 
ting it away; ſo, being in debt by confeſſing a judgment and 

having the term taken in execution, was the libe; but none 

of theſe amounted to an gement, or to a breach of the covenant 


or condition. 


Judgment for the defendant, per totam curiam. . — 8 


Doe, on the demiſe of Elizabeth Brown, Widow, ver- 
us James Holme, and Jane Longmire, Widow. 
C. B. | 


E. ECTME NT, for four meſſuages, four cottages, four 

barns, four ſtables, four gardens, four orchards, one fulling- 
mill, one water corn-mill, one malt kiln, two hundred acres of 

land, two hundred acres of meadow, and two hundred acres of 
paſture, with the appurtenances, in Appletbwaite and Troutbeck, in 
the pariſh of Y/indermere, in the county of Weſtmoreland ; the de- 
fendant's pleaded net guilty, whereupon iſſue was joined, and 
tried before Mr. Baron Perrot, at the laſt aſſizes held for that 
county, when a verdict was found for the plaintiff, ſubject to 
the opinion of this court, upon a caſe ſtated in the words fol- 
lowing ; {viz./} 


That James Longmire, being ſeiſed in fee of the premiſes in The caſe for 
queſtion, being part freehold, and part cuſtomary lands, made the opinion 
and duly executed his laſt will and teſtament, of the date, and „he cout 
in the words and figures following ; (that is to ſay) In the name 
of God, amen. I James Longmire, of Linefoot in Appletbhwaite, 
in the pariſh of Windermere, in the county of Weſtmoreland, yeo- 
man, conſidering the uncertainty of this mortal life, and being 
of ſound, perfect and diſpoſing mind and memory, (bleſſed be 
almighty God for the ſame) do make and publiſh this my laſt 
will and teſtament, in manner and form following; (that is to 
ſay) Firſt, I give grant and deviſe unto my ſon James Longmire, 
from and after the death or viduity of my now wife Dorothy 
Longmire, all my lands and tenements, houſes, buildings and 
appurtenances belonging to the ſame, of the yearly cuſtomary 
rents of 21, 185. or thereabouts, with a fulling-mill of the 
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free yearly rent of 25. fituate, lying and being in, Appletbuai 
orchid, together with all my lands and RE PE 2 
appurtenances thereof, known by the name of Flood-yeates, of the 
yearly cuſtomary rent of 45. 4 d. ſituate, lying and being within 
Trout leck, in the pariſh of Windermere aforeſaid, with impeachment 
of waſte, for and during the term of his natural life; and from 
and after his deceaſe, I give, grant and deviſe, all and ſingular 
the premiſes aforeſaid, unto the heirs male or female, lawfully 
to be begotten of the body of my ſuid fon Yames Langmire, for ever, 
they paying out of the ſame the ſum of four hundred pounds, in 
manner following, (that is to ſay) the ſum of two hundred 
pounds to my daughter Eliabeth Brown, or her aſſigns, and the 
like ſum of two hundred pounds unto my grandſons and grand- 
daughters, children of my daughter Dorothy Birkett ; (that is to 
ſay) forty pounds to my grand daughter Dorothy Birkett, or her 
aſſigns, and to the reſt of the children of my ſaid daughter 
Dorothy Birkett, the ſum of one hundred and fixty pounds, to be 
equally divided amongſt them or their children, per ftirpem not 
per capita, ſhare and ſhare part alike: and all theſe ſums of mon 
or legacies aboveſaid, it is my wi and mind ſhall be paid within 
two years after the death of my ſon James Longmire ; but pro- 
vided that refuſal, failure or negle& be made, of payment of the 
ſaid ſum of four hundred pounds, or any part thereof, to the 
perſons and parties I have herein and hereby bequeathed the 
ſame, then and in ſuch caſe, I give, grant and deviſe, all and 
ſingular the premiſes aboveſaid, unto my daughter Elizabeth 
Brown, and her heirs, to hold for and during ſuch a term of 
years, as the ſaid ſum of four hundred pounds may and ſhall be 
raiſed, out of the clear rents and mean profits thereof, and applied 
and paid to the legatees as above directed ; and when, and as ſoon 
as the ſaid ſum of four hundred pounds ſhall be fo raiſed, by 
and out of the mean profits, then it is my will and mind, that 
all and every the aboveſaid premiſes ſhall return into the poſ- 
ſeſſion, and to and for the ſole uſe of the heir, male or female, 
lawfully begotten by my ſaid ſon, and 70 his or her heirs for 
ever; but, and if my fon James Longmire ſhall die leaving no 
lawful iſſue, I then give, grant and deviſe, all and every the 
aforeſaid premiſes with their ap urtenances, unto my faid 
daughter Elizabeth Brown, and to her heirs and affigns for ever, 
chargeable nevertheleſs, with the payment of the ſum of two 
hundred pounds thereout, to my grandſons and daughters, chil- 
dren of my daughter Dorothy Birkett, in like manner, and in 
ſuch proportions, as I have above directed and willed the heirs 
lawfully begotten of the body of my fon James, if he ſhall leave 
any ſuch, to pay the like ſum; and it is my wilt and mind 
the ſame be paid within one whole year after the or they ſhall 
enter upon the premiſes, And laſtly, I hereby appoint my be- 
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loved wife ſole executrix of this my laſt wil and teſlament, to 
whom I give all my goods, chattels, and perſonal eſtate; of what 
kind or nature ſoever, ſhe paying my juſt debts and funeral ex- 
pences. In witneſs whereof (revoking all former wills by me 
made) I have hereunto ſet. my hand and ſeal, the 27th day of 
September,. in the 27th year of the reign of our ſovereign Lord 
George the ſecond, by the grace of God, of Great Britain, France 
and Ireland, King, Defender of the Faith, and in the year of our 
Lord 1753. IN | 
James Longmire. 


Signed, ſealed, publiſhed and declared by the above- named 
James Longmire to be his laſt will and teſtament, in the 
preſence of us who have hereunto ſubſcribed our names as 
witneſſes, in the preſence of the teſtator. 


Thomas Scales, William Fleming, William Langhorn. 


That the cuſtomary eſtates above-mentioned, were deviſable in 
the ſame manner as freehold eſtates of inheritance. 


That James Longmire the ſon, ſuffered a recovery of the 
freehold premiſes (except the fulling-mill) to the uſe of him- 
ſelf in fee, and did the proper act to bar an eſtate-tail in the 
cuſtomary premiſes, and died without leaving, or ever having 
had iſſue, having before his death conveyed the premiſes in queſ- 
tion to the defendants in fee. 


That the leſſor of the plaintiff is the teſtator's daughter, men- 
tioned in the will. 


Whereupon a verdict was given for the plaintiff, for all the 
premiſes comprized in the declaration, ſubject nevertheleſs, as to 
all the premiſes (except the fulling-mill) to the opinion of this 

court, whether the plaintiff ought to recover. 


This caſe was argued twice at the bar; firſt, in Hilary term 
laſt, by Serjeant Leigh for the plaintiff, and Serjeant Burland for 
the defendant ; and the ſecond time, by Serjeant Chun for the 
plaintiff, and Serjeant Davy for the defendant. 


The Serjeants for the plaintiff contended, that James Long- 
mire took only an eſtate; for life, with a contingent remainder in 
tail to his iſſue by the i, and therefore the remainder over in 
fee to the leſſor of the plaintiff Elizabeth Brown, being a veſted 
remainder (as they ſaid) was not barred by the recovery. * 


The Serjeants for the defendants contended, that James Long- 
mire took an eſtate-tail by the 8///, and ſo the recovery had 
: of barred 


n — 
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I! 2 
1 barred the remainder in fee given over to Elizabeth Brow, 
4 Many arguments were uſed, and great variety of caſes cited, by 
the learned ſerjeants on both ſides, pro and con, which are not 
| neceſſary to be ſet down here; becauſe the court, after havin; 
taken time until this term to conſider of their judgment, did not 
1 determine whether James Longmire took an eſtate for life, or in 
4 tail; but were all of opinion, that he either took an eſtate for 
j jiſe or in tail; and whether he took an eſtate for life, or in tail, 


| the leſſor of the plaintiff had no title; that the remainder limited | 
to the heirs male or female, lawfully begotten of the body of þ 
| the ſaid (ſon) James Longmire, (as it is literally ſtated above) | 
| was a good contingent remainder in fee, depending upon : 
| a freehold, and barred by the common recovery; that the re. J 
| | mainder over in fee to the leſſor of the plaintiff was void, being 
. after a fee, and never could veſt ; and that if James Lonemire 
Jl took an eſtate in tail, it was equally clear, that the remainders f 
i are barred, and the leſſor of the plaintiff. has no title. In de- c 


livering this opinion of the court, the Lord Chief Juſtice was 
pleaſed to ſay, that this caſe was very like the caſe of Loddington 
verſus Kime. 3 Lev. 431. 1 Saſk. 224. wherein it was deter- 
mined, that the deviſe in that caſe to Evers Armin for his life, 
and in caſe he ſhould have iſſue-male, to ſuch iſſue- male and his 
heirs for ever, charged with 25 . per annum, &c. was an eſtate 
$f for life, with a contingent remainder, which was deſtroyed by 
F1 the recovery (in that caſe) ſuffered by Evers Armin; and though 
4 both Levinz and Salke/d report that the parties agreed, and 
divided the eſtate, before any judgment was given, yet it ap- 
pears from a MS report of that caſe by judge Blencowe, (which 
the reporter Serjeant Milſon has ſeen) that after long conſideration, 
judgment was given, that Evers Armin took an eſtate for life, with 
a contingent remainder over, which was barred by the recovery 
ſuffered by Evers Armin. | 


As the point, upon which the court were going to give judg- 
ment, in the caſe at bar, had not been before, ſo much as men- De 
tioned by any of the ſerjeants, the Chief Juſtice told 7hem who 
argued for the plaintiff, they might ſpeak to it again if they 
pleaſed ; ſo pronounced judgment for the defendants, uf cauſe 
the next term. See the ſame caſe in next term. t 


fendant tro- 


ver, is not a b the plaintiff. 


verſus Campbell. | upo1 

Ls 5 term 
A judgment HIS was an action upon an aſſumpfit for 2 500 l. for 
for the de- money had and received by the defendant, for the uſe of 


ba a | 8 
* ns ainſt him for money had and received for the plaintiff's uſe, | | The 
| 3 | | 
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The defendant pleaded in bar, that the plaintiff heretofore 
brought an action of trover againſt him and one A. B. to re- 
cover damages againſt them, for divers goods and chattels of the 

laintiff, ſuppoſed to be converted by them to their own uſe ; 
to which they pleaded the general iſſue, and a verdi& was found 
for them {the defendants, ] and judgment was entered thereupon, 
which the preſent defendant now pleaded in bar to this action, 
and averred, that the goods and chattels for which the action in 
trover was brought, are the very ſame identical goods, for the 
produce whereof [by fale} the preſent action is brought by the 
plaintiff againſt the defendant, for money had and received for 
the plaintift's uſe. The plaintiff demurred, and the defendant 
joined in demurrer. 


This caſe was a little ſpoke to by Serjeant Leigh for the gee 1 Mod 
plaintiff, and Serjeant Feph/on for the defendant ; but the whole 207. : 
court without much debate wereclear of opinion, that a judgment 6 Rep. 7. 
for the defendant in trover, is no bar to an action for money had 


and received by the defendant, for the uſe of the plaintiff. 


Judgment for the. plaintiff, per totam curiam. 


* 


— — 
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Doe, of the demiſe of Elizabeth Browne. verſus James 
Holmes and John Longmire. C. B. 


JECTMENT of lands in the county of Weſtmor- The queſtion 
land, which was tried before Mr, Baron Perrot at the ws, whether 
aſſizes held for that county; when a verdict was found e 

for the plaintiff, ſubject to the opinion of this court, veſted in the 


upon a caſe ſtated, and written down verbatim in the laſt Trinity leſſor of the 


, aintiff 
| term, when the ſame was argued at the bar, the ſecond time 2-4 by 2 
of words of a 
of | avill, the ſame being limited after a contingent remainder in fee. 


2-00 and 
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and the court were then inclined to give their opinion, that the 
deviſe over to the leſſor of the plaintiff in fee, was @ contingent 
remainder, and could not take place, it being deſtroyed by the 
recovery ſuffered by James Longmire. 


But as this point had not been ſpoken to, in either of the 
arguments at the bar, the court were pleaſed to order an ulterius 
concilium, that this ſingle point might be debated, if the plain- 
tiff's counſel ſo thought fit. 


It was therefore now argued by Serjeant Sayer, on the part of 
the leſſor of the plaintiff, that the remainder limited to her by 
the co, was a veſted remainder in fee, and therefore not de- 
ſtroyed by the recovery ſuffered by James Longmire, who (he 
ſaid) was only tenant for life, with a contingent remainder to 
his iſſue. And to prove that this was a remainder veſted in 
the leſſor of the plaintiff, Serjeant Sayer cited the caſe of Doe on 
the demiſe of Barnard and Fenton verſus Reaſon, Trin. 28 Ges. 
2. B. R. which he relied upon, as a caſe determined in the very 


point; and which he ſtated from a MS. report, in the words 


following, v72. in a caſe reſerved it was ſtated, that J. S. ſeiſed 
in fee of the premiſes in queſtion, deviſed them in theſe words, 


«« I deviſe all my meſſuages in L. to Eliz. Croſon my niece, for 


«© her natural life, without impeachment of waſte ; and immedi- 
« ately after her deceaſe, I deviſe the ſame unto ſuch iſſue of the 
body of my niece, as ſhall be then living, and to the heirs of 
« ſuch iſſue. And if there ſhall be only one ſuch iſſue or child, 


„* of the body of my ſaid niece Elizabeth Croſon, then I give 


« the whole to that one, and it's heirs, and if only two chil- 
« dren, then to thoſe two and their beirs, equally to be divided 
e between them, as tenants in common; and in caſe my faid 
« niece ſhall die without iſſue of her body then living; or in 
« caſe all ſuch iſſue thall die without iſſue, ſo that all and every 
«© the deſcendants of her body ſhall be dead without iſſue, then 
] deviſe the ſame to my coutins Barnard and Fenton, and their 
„ heirs. 


« That in the year 1750 Elizabeth Croſon entered, that ſhe 
* afterwards married the defendant Reaſon, and that in the year 
« 1752 ſhe joined with her huſband in ſuffering a common 
% recovery. c 


« One queſtion was, whether Elizabeth Croſon took an eſtate 
<< for life or in tail? And it was holden by the court of B. R. 
<< that ſhe only took an eſtate for life. 


« Another 
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« Another queſtion was, whether the remainder limited to 
« the leſſors of the plaintiff, was ſuch a veſted remainder, as 
was not barred by the recovery? It was holden to be ſuch a 
« veſted remainder, and conſequently, that it was not barred by 
« the recovery; and judgment was accordingly given for the 
leflors of the plaintiff.” He cited ſeveral other caſes, which 
the court thought not very applicable to the preſent point in 
queſtion, viz. Whether the remainder was veſted in Mrs. 
Browne ? and therefore it is unneceſſary to ſet them down here. 


I was prepared and ready to have argued this ſingle point for 
the defendants ; but without hearing me, the whole court were 
clearly of opinion, that the remainder limited to Elizabeth 
Browne, the leſſor of the plaintiff was a contingent remainder, 
and not a veſted remainder ; becauſe the remainder before limited 
to the heirs male or female, lawfully begotten of the body of 
James Longmire (the ſon) as it is ſtated verbatim in this caſe 
(reported in the laſt term) before, was a good contingent remain- 
der in fee imple, and a remainder cannot be limited after a con- 
tingent remainder in fee; they alſo held clearly, that the limitation 
over to Elizabeth Browne, could not enure by way of executory 
der jſe, becauſe James Longmire the fon, whether he was tenant 
tor lite, or in tail, (which they did not determine) at leaſt had 
a freehold in him ſufficient to ſupport a contingent remainder ; 
and wherever there is a freehold capable of ſupporting a con- 
tingent remainder, it ſhall never be conſtrued an executory de- 
viſe ; Purefoy verſus Rogers. 2 Saund. 388, whereupon judg- 
ment was given for the defendants per totam curiam. And nota, 
the Lord Chief Juſtice De Grey ſaid, he ſhould have been of the 
tame opinion, although the caſe of Loddington and Mme, had 


never been determined. 


As I was prepared to have ſpoken 'to this point, the candid 
reader will not (I flatter myſelf) be diſpleaſed with my writing 
thortly, the ſubſtance of what I intended to have offered to the 
court, if they had been pleaſed to hear me. It is as follows: 


This cafe having been twice argued before, (vig.) in lury 
term laſt, by Serjeant Leigh for the plaintiff, and Serjeant Bur- 
land for the defendants ; and in Eaſter term laſt by Serjeant Glynn 
tor the plaintiff, and Serjeant Davy for the defendants. The 
court took time to conſider of their judgment; and in Trinity term 
laſt, after having maturely conſidered the caſe, were of opinion 
that the deviſe over to Eiizabeth Browne the leſſor of the plain- 
tiff, was a contingent remainder, and could not take place, it 
being deſtroyed by the common recovery. 


* 
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But as this point had not been moved or debated at the bar, by 


any of the ſerjeants, in either of the former arguments, the 


court was pleaſed to order an 1 terius concilium, to have this 
ſingle point argued, if the plaintiff's council ſhould ſo think 
fit. Accordingly, it is now contended by my brother Sayer, that 
this iss a veſted remainder in Elizabeth Browne, the leſſor of the 

aintiff, and not a contingent remainder ; and in ſupport of this, 
he has cited the caſe of Doe on the demiſe of Barnard and Fen- 
ton verſus Reaſon. Trin. 24 C 29 Geo. 2. B. R. which he relies 
upon as a caſe determined, in the very point now in debate be. 
fore the court, and which is above ſtated verbatim, as cited by 
my brother Saver ; but as I have a more accurate report of that 
caſe, which I received from my brother Jephſon, who heard the 
argument and judgment given therein, and noted the ſame with 
his own hand, I ſhall cite it verbatim as I received it from 
him, 


.»£* Jpþ<eAment, the jury found a ſpecial verdict, that Eu- 
q. an Bowden or Brogden, was ſeiſed in fee of the premiſes 
„in queſtion ; and by his i., dated the 3oth day of June 1739, 
«« deviſed as follows: — I give and deviſe all my meſſuages, Ge. 
« in Leeds, to my wife Elizabeth, for the term of her natural 
« life, without impeachment of waſte; and after her deceaſe, I give 
« and deviſe the ſame to E/rzabe:h Croſon my neice, for her na- 
« tural life, without impeachment of-waſte, and immediately after 
her deceaſe, I give and deviſe the ſame unto ſuch iſſue of the 
« body of my ſaid niece as ſhall be then living, and to the heirs of 
* ſuch iſſue, (that is to ſay) in caſe there ſhall be only ſuch iſſue one 
« child, then I give the whole to that one child and it's heirs; 


* 


« and if there ſhall be iſſue two or more children, then to ſuch 


« iſſue two or more children equally among them, ſhare and 
«« ſhare alike; and the heirs and aſſigns of ſuch two or more 
« children, to take both freehold and inheritance, as tenants in 
« common, and not as joint-tenants.—And in caſe. my. ſaid niece 
© ſhall die without tiſſue of her body begotten, then Ieing ; or in 
« caſe all ſuch iſſue ſhall die without iſſue, ſo that all and every 
of the deſcendants of her body, ſhall be dead without iflue, 
then, and not before, I give and deviſe all the aforeſaid pre- 
« miſes unto my couſins Thomas Farnard and James Fenton [the 


<«« leſſors of the plaintiff] their heirs and aſſigns for ever, to take, 


«« both frechold and inheritance as tenants in common, and not 
as joint-tenants ; upon condition nevertheleſs, that they when 
they enter upon the premiſes, pay 2 OJ. to Jennetta Parker, 
if ſhe be then living, 100/. of which to be paid by Thomas 
„% Barnard, and 100 J. to be paid by James Fenton, 


1 | | «« That 


"Yo WP ne 


cc 


«c 


kd w- - 
* GY vv 


Michaelmas Term 12 Geo 3. 1771. 


245 


E 


« That upon the 4th day of February 1744, the teſtator died, 


« whereupon his wife entered and died ſeiſed on the 23d day of 
„January 1750, whereupon Elizabeth Croſon entered under the 
« «vill, and being ſeiſed of the premiſes, on the 22d day of 
« April 1751 intermarried with the defendant Reaſon; and in 
« Trinity term 24 & 25 Geo. 2. 1751, they ſuffered a common 
« recovery and declared the uſes thereof, to each of them for 
« their lives, with remainder to the defendant, and his heirs 


« jn fee. 


« Elizabeth (Croſon) the defendant's wife, died the 16th day 
« of October 1752, and never had any iſſue of her body, 


« James Fenton leſſor of the plaintiff is the deviſee, and Tho- 
« mas Barnard is the eldeſt fon and heir of the other deviſes 
« Thomas Barnard. 


«© The queſtion was, whether the plaintiff was intitled to re- 
« cover the premiſes ? and the whole court of B. R. were of 
« opinion he was, and gave judgment for the plaintiff; and in 
giving their opinion the judges ſpoke to the following effect: 


% Ryder Chief Juſtice—The queſtion is, what remainder was 
« given to the leſſors of the plaintiff by the will, and whether 
« the ſame is ſtill ſubſiſting, or determined by the limitations 
* in the will, or by the common recovery. Several things 


are very clear. 


* 1, There is no doubt but the eſtate given to the niece 


was only for life, almoſt every word of the deviſe proves it; 
it is an eſtate for life in ſo many words; after her death, the 
* iſſue (which in a will, is a word that operates as effectually to 
make an eſtate-tail, as the words heirs of the body do in a deed) 
e are to take as purchaſors, for the deviſe is to the iſſue of the 
body of the niece, and to the heirs of ſuch iſſue. 


% 2diy, It is clear, that the remainder limited, next after the 


e nieces eſtate is contingent; the words, in caſe my neice die with- Co. Jac. 599. 


* out iſſue of ber body then living, ſhew that it muſt be con- 
« tingent, it not appearing what child may be then living— The 


child muſt take by purchaſe. 


„ 3dly, A recovery will bar a contingent remainder ; any per- 


** ſon ſeiſed of a freehold may bar all contingent remainders, 


* by feoffment or common recovery, but not by a grant. 
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hut it doth not follow from what I have faid, that the re. 
*. mainder limited to the leſſors of the plaintiff, is a contingent 
« remainder.—In marriage ſettlements after the firſt remainders 
© to the firſt and other ſons of the marriage, the next re- 
«© mainders to truſtees to preſerve the contingent remainders, are 
«« veſted, as being limited to perſons n efſe ; for by the rule of 
ce law, the eſtate ſhall open and ſhut again, and ſo toties quot ies, 
* to let in the intermediate remainders. 


« The queſtion then is, whether the limitation to the leſſors 
« of the' plaintiff, in this caſe, be a contingent remainder or 
« not ?—It is inſiſted on the part of the defendant, that the 
« eſtate limited to the iflue of Elizabeth the niece, was a fee 
«« {imple ; if that be ſo, it puts an end to all the other remainders; 
« but we are all of opinion, that it was an eſtate-tail, it being 
« an eſtabliſhed rule, that where an eſtate is limited to one and 
„his heirs, it may be reſtrained by ſubſequent words. Here 
«© the ſubſequent words reſtrain and confine the word heirs, to 
« heirs of his bod, or iſſue; ſo a deviſe to A. for life, is an 
« eſtate for life; but if theſe words are added, dig. And if A. 
5 dies Without 1/ue, then to B. then it becomes an eſtate-tail 
«0 


He concluded by ſaying, It is a known rule of law, that 
« where particular eſtates of freehold are limited, with parti- 
« cular contingent remainders over to perſons not in being, and 
* then comes a remainder over in fee, to one in being, that is 
« a veſted remainder, (and cited Boreton verſus Nichols. Cro. 
Car. 03.) until the intermediate remainders come in ee, and 
« then it opens to let them in; fo this remainder to the leſſors 
« of the plaintiff is veſted, to take effect in poſſeſſion, on the 
determination of the former eſtates, and does not depend upon 
«© the dying of Elzabeth the niece, having iſſue at her death; 
4 for it veſts whether the has iſſue or not. He ſaid, he did not 
„ think the caſe of Loddington verſus Kyme was ever determined, 
« although Ld. Raym. page 209. ſays that it was. Upon the 
„Whole he ſaid, he was of opinion for the plaintiff. 


« Den:;/on Juſtice—It is admitted that Elizabeth the niece 
«« took only an eitate for life; the queſtion then is, whether the 
„limitation to the leſſors of the plaintiff, is, or is not a re- 
« mainder veſted ; it cannot be an executory deviſe, becauſe 
there is a ſufficient eſtate of freehold to ſupport a contingent 
« remainder. Purefcy verius Rogers. 2 Saund. 380. Beſides, 
it is upon too remote a contingency to be an executory de- 
devile ; if it is a veſted remainder, the common recovery 
could not bar it, but would give a right of entry for the for- 
« feiture; if it is contingent, then it is barred, Is the li- 


«© mitation 
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« mitation to the iſſue of Eizabeth the niece an eſtate in fee, or in 
« tail? If a fee, no other fee can be limited after, or mounted 
« ypon it; if in tail, the leſſors of the plaintiff took a veſted 
« remainder ; I am of opinion, that the limitation to the iſſue 
« of Elizabeth the niece, is of an eſtate-tail; for the word herr:s 
« there, is controuled by the words which follow. A limitation 
« to one for life, remainder to his firſt and other ſons in tail not 
« then in being, which is contingent with remainder to one in 
« ee, the laſt remainder is veſted notwithſtanding the interven- 
« tion of the eſtates-tail ; therefore the recovery cannot bar the 
« plaintiff, I am of the ſame opinion with my Lord Chief 
« Juſtice. 


« Foſter Juſtice—The deviſe to the iſſue of Elizabeth the 
« niece, was of an eſtate-tail, and the remainder over to the 
« leſſors of the plaintiff was a veſted remainder, therefore the 
« common recovery ſuffered by tenant for life was a forfeiture ; 
« I am of the ſame opinion. | 


« Wilmot Juſtice—When the limitations are to A. for life, 
remainder to the firſt and other ſons, a ſubſequent remainder 
may be ſo framed as to be a contingent remainder ; but that 
is not this cale. If Elizabeth the niece had left iſſue, and hat 
iſſue had afterwards died without iſſue, the leſſors of the 
plaintiff would have taken; Judgment for the plaintiff, per 
ö 


Thus, I have ſtated the caſe exactly as it was given to me by 
my brother Jeph/on, becauſe it ſeemed to me to be a more ac- 
curate report of it, than as it is ſtated by my brother Sayer, 
though I own, it does not materially differ, 


I have the authority of a very great and learned judge (the 


are exactly in the very point, and ſimilar in every reſpect to 
the cale before the court; ſo that if I can ſhew a material dif- 
ference between our caſe, and the caſe above ſo much relied 
upon by the plaintiff, the court will pay little or no regard to 
it in their determination of this caſe. 


I ſubmit it to the court, that the caſe of Dae on the demiſe 
of Bernard and Fenton verſus Reaſon, is different and diſtinguiſh- 
able, from the caſe at bar; in that cafe Lord Chief Juſtice Rider, 
and the whole court held that the eſtate deviſed to the iſſue of 
El:zabeth Croſon the niece, was an eſtate in tail; and I ſhall not 
deny, or even make the leaſt doubt, but that a veſted remain - 

1 | | der 


late Lord Chief Juſtice Milmot) to ſay, (as I have often heard 2 Wilſon 
him ſay) that cates upon wills have no great weight, unleſs they 3*+ 
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der may be well limited, after an eſtate · tail, whether the eſtate... 


tail be veſted or contingent, there being a variety of caſes in the 
books to this purpoſe : whereas in our caſe, the limitation to 
the heirs male or female, of the body of James Longmire the 
ſon, was a contingent remainder in fee, and after ſuch limita. 
tion in fee, a fubſequent remainder cannot be limited or veſt— 
That the heirs of the body of James Longmire the ſon, muſt take 
a fee ſimple ſeems clear from the following conſiderations, 


Firſt. The words, heirs male or female, law/ully to be begotten 
of the body of my ſon James Longmire for ever, they paying, &c, 
muſt be words of purchaſe, they muſt be taken as a defignatis 
perſone, and the 20:ll muſt be conſtrued in the ſame manner, as 
if a particular name was ſubſtituted in the place of theſe words, 
and then the clauſe would run thus, viz. * To my ſon James 
« Longmire, for and during the term of his natural life; and 
<< from and after his deceaſe, to A. for ever; which would 
clearly carry a fee to A.— for the words for ever, in a will, be- 
ing clearly expreſſive of the intention of the deviſor to give a 
ſee ſimple, are equivalent to the word herrs in a feoffment or grant, 


as hath been often determined. Co. Lit. 9. b, Lit. ſect. 586. 


Secondly. The heirs of the body of James Longmre the ſon, 
are to pay out of the ſaid eſtate the ſum of 400 J. that will 
paſs a Ee by conſtruction, without regard to the value of the 
lands deviſed ; for the value (ſays the book) is not material, Vel. 
lock verſus Hammond. Cro. Elix. 204. 3 Rep. 21. a. in Boraſton's 
caſe, and 6 Rep. 16. a, Collyer's caſe. 


Thirdly. The will ſays, But provided that refuſal, failure, 
„ or neglect be made, of payment of the ſaid ſum of 400 J. or 
„any part thereof, to the perſons and parties I have herein and 
hereby bequeathed the ſame, then, and in ſuch caſe I give, 
«« grant and deviſe, all and ſingular the premiſes, unto my 
daughter E/izabeth Brown, and her heirs; to hold for and 
during ſuch a term of years as the ſaid ſum of 400 J. may 
and ſhall be raiſed out of the clear rents and mean profits 
< thereof, and applied and paid to the legatees as above directed; 


* and when, and as oon as the ſum of 400 J. ſhall be ſo raiſed 


by and out of the mean profits, then it is my will and mind, 
that all and every the above-mentioned premiſes, ſhall return 
into the poſſeſſion, and to and for the ſole uſe of the heir male 
or female, lawfully begotten by my ſaid ſon, and to Bis or ber 
*« bers for ever.” S 


So that if failure of payment of the ſum of 400 f. be made, 
Mrs. Brown is to enter and hold the demiſed premiſes till t 


ſum be raiſed; and then all the premiſes are to return into the 
1 poſſeſſion 


I „ . 
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poſſeſſion bf the heir male or female of bis fon, and to his or ber 
heirs for ever; which words are not only clearly expreſſive of the 
teſtator's intention to give a fee ſimple to the heirs of the body 


of his ſon, (as purchaſers) but are the technical words which 
the law requires to paſs a fee ſimple in feoffmenrs and grants. 


This caſe at the bar, therefore, differs very materially from, 
and cannot be compared to that of Dee, on the demiſe of Bar- 
nard and Fenton, verſus Reaſon, or to any other caſe where the 
intermediate contingent eſtate deviſed, is an eftate-tail, or any | 
other particular eſtate; for in our caſe the intermediate contin- | 
gent eſtate deviſed, is a fee ſimple; but in the caſe of Doe verſus 
Reaſon, the intermediate contingent eſtate, was adjudged by the 
whole court of B. R. to be an eſtate- tail. 


If I have proved, that the eſtate limited to the heirs male or 
female of the body of James Longmire the ſon, is a fee fimple, 
then I humbly conceive it is molt clear, that the remainder over 
to the leſſor of the plaintiff is not veſted, becauſe a ſubſequent 
remainder can never veſt, after a contingent fee ſimple is li- 
mited ; and the caſe of Luddington verſus Kime, 1 Ld. Raym. 
203. 3 Lev. 431. 1 Salk. 224. is directly in the point; ſo that 
the. remainder over to Mrs. Brown, the leſſor of the plaintiff, 
could never veſt. | 


eis. This is the ſubſtance of what I intended to have offered 
to the court, upon the ſingle point remaining to be ſpoken to, 
and hope the reader will excuſe me, for giving him the trouble of 


reading it. 
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On the firſt day of October 1770, in the vacation after Trinity ue. 
term, in the tenth year of the reign of his preſent Majeſty, a 
fine of lands was taken and acknowledged by dedimus poteſtatem, 
wherein Sir John Eardley Wilmot Knt. (then Lord Chief Juſtice of 
the court of Common Pleas) and others, were conuſors ; which 
was paſſed, engrofled and recorded, as a fine of the ſaid Try 
term, in the tenth year of his preſent Majeſty. Sir John Eardley 
WPnot had nothing in the lands until ſome time in the fame 
Trinity vacation, viz.. a few days before he acknowledged the 
fine; therefore, in the deed to lead the uſes thereof,” it was pro- 
perly covenanted by the parties thereto, that the fine *ſhould ye 
levied as of Micbaelmas term in the eleventh year of his prefent 
Majeſty ;' but by miſtake it was made and recorded (as above) as 
a fine of Trinity term in the tenth year of his preſent Majeſty. 
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And new in this term, upon producing the deed to lead the 
uſes of the fine, and ſhewing the miſtake, my brother Buriand 
1 AU AR | | 2 s moved 
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moved the court, that the fine might be altered; and made a 6+ 


of Michaelmas term in the eleventh year of his preſent: Maje 


. 
. 


Action gu: 


tram, &c. for 


treble the 


according to the covenant in the deed. But by Lord Chief Jul. 


tice De Grey, and the whole court, this is not a motion to amend 
a fine, but to make à new fine: for the late Lord Chief Juſtice 
WWiimot nil habuit in tenemcntis in the Trinity term when the 
fine was levied and is recorded; and although it might operate 
as a bar to himſelf, yet as to ſtrangers il operatur : fo that the 
granting this motion might be of the utmoſt ill conſequence to 
ſtrangers; therefore my brother took nothing by his motion, 


_ . Loyd, qui tam, &c. ver, Williams, C. B. 


CTION of debt upon the ſtatute of uſury (12 Ann. flat, 
2. ch. 16.) for treble the value of the money lent upon 


money lent, . an uſurious contract; upon the general iſſue i debet, there was a 


upon the 
ſtatute of 
uſu:y. 


One lends a 
100 . and 
takes 6]. 58. 
for the in- 
tereſt thereof 
for three 
months by 
way of ad- 
vance, at the 
time of lend- 
ing. 

The penalty 
is that inſtant 


'2ncurred, an 


the action 
muſt be 
brought with- 
in a year 
nex after 
chat time. 


verdict for the plaintiff, ſubject to the opinion of this court, 
upon the following caſe; which ſtates, 2 


That on the 3ziſt day of March 1769, one John Hincbcliſe 
having occaſion to borrow 100 “ applied to the defendant Vi. 
liams, to borrow the ſame of him; and thereupon it was cor- 
ruptly agreed between the defendant and the ſaid Hinchcliffe, 
that the defendant ſhould lend the ſaid Hinchcliſe 100), for 
three months; for which, Hincheliſſe was to pay him 61. and 5:5. 
for intereſt by way of advance, which exceeds the legal rate of 
intereit of 5 /. per centum per annum. And ſuch agreement be- 
ing made, the ſaid Hinchcliffe received of the defendant 1001. 
and immediately paid the defendant thereout the ſum of 6/7. 54. 
for intereſt by way of advance, and gave the defendant his pro- 
miſſory note of hand for 100 J. dated London March 31ſt, 176g, 


payable to the defendant or order, three months after date, 
for value received. | 


That the ſaid Hinchclife at the ſame time depoſited in the 


hands of the defendant ſeveral valuable cabinets, and other japan 


ware, by way of collateral ſecurity, with power to ſell the ſame. . 


That in purſuance of the ſaid power, the defendant ſold one 
of the ſaid cabinets for 22/. 4s. which having reduced the debt 
due on the ſaid note, the ſaid Hinchcliffe on the 10th day of 
Auguſt 1769, gave the defendant another note of that date, for 
78 /. 19s. 8 d. payable to the defendant, or order, two months 
after date, for value received; which was afterwards paid. 


That | 
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That the writ of capiat ad reſpondendum in this cauſe was ſued 
out, and ſerved upon the defendant, upon the 12th day of u4y 
ly, Which was more than one year after the date of the firſt 
note, (21ſt March 1769) and more than on: year after the pay- 
ment of the ſaid 61. 5 5. as and for the interet; and more than 
one year after the expiration of the three months, for which time 
the money was borrowed and lent, as above ſtated; but the fer- 
vice of the writ was within one year after the total payment 
and diſcharge of the {aid firſt mentioned note for 100 J. | 


The queſtion reſerved for the opinion of the court, is, whe- 
ther this action was brought and commenced in due time, within 
the 31 Eliæ c. 5. ſ-&. 5. whereby it is (among other things) 
enacted, ©* That all ſuits upon any penal ſtatute, (except the ſta- 
« tutes of tillage) the benefit whereof is limited to the Queen, 
« her heirs or ſucceſſors, and to any other which ſhall proſecute, 
« ſhall be ſued within one year next after the offence commit- 
« ted; and in default of ſuch purſuit, the ſame ſhall be ſued for 
« the Queen, her heirs or ſucceſſors, at any time within two 
« years after that year ended?” 


This caſe was debated twice at the bar ; the firſt time by Ser- 
jeant Davy for the plaintiff, and Serjeant G/ynn for the defen- 
dant; and the ſecond time by Serjeant Burland for the plaintiff, 
and Serjeant Lergh for the defendant. 


It was argued by Serjeant Davy, in Hilary term laſt, for the Fir! argu- 
plaintiff, that it appears by the ſtate of the caſe, that this action ni“ be 


F ; ee bar, 
was commenced in due time, viz. within one year next after Ham 11 


the offence committed; for that although the defendant, on the 89. 5: 
ziſt of March 1769, corruptly agreed to lend Hinchcliffe 100 J. 
for three months, for which Hinchcliffe was to pay 6 /. 5s. for in- 
tereſt by way of advance; whereupon, Hinchc!iffe then received 
of the defendant 100 J. and paid him thereout 6/7. 5s. for in- 
tereſt, by way of advance, and gave the defendant his promiſſory 
note of hand for 100 /. dated that day, payable in three months ; 
yet the offence was inchoate, and not conſummate, or compleatly 
committed, until the 10th of Auguſt 1769, when the whole was 
paid off to the defendant. The defendant before that day might 
have repented of his ſinful contract before made, and have taken 
no more than his legal principal money and intereſt at laſt; but 
not having done ſo, there was a continuance of the offence from 
the 31ſt of March 1769 till the 1oth of Augu 1769, when, and 
not before, the offence was conſummate , ſo that the writ in 
| this cauſe having been ſued out, and ſerved upon the defendant, - 

on the 12th of Ju'y 1772, the action was brought and com- 
200 in due time, according to the at. of 31 Elix. c. 16. 
Jt . &o 


And 
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And to prove that this uſurious contract was not conſummate 
and compleat, until all the money was paid by Hznchc:ife to the 
defendant ; he cited the caſe of Browne and Fulſbye, 4 Leon. 43. 
<< upon the ſtatute of 13 E/z. c. 8. of uſury, the caſe was this 
« A. borrowed of B. 80 J. and was bound in an obligation to 
<< pay to him go J. at the end of the year, It was the opinion 
* of the juſtices, that although the go/. was tendered, and B. 
* the lender did tell the ſame over, yet if he take and accept 
«© but of 80 J. it is not uſury within the ſtatute to make a treble 
« forfeited; but yet in that caſe, the obligation itſelf is void. 
Alſo in Body and Taſſel's caſe, 3 Leon. 205. there is a note, 
„That it was holden in the Exchequer by Baron Clark, that if 
« man lendeth money, and for the forbearing of it contract; 
« for more than 104. in the 100 J. that the bond made for it is 
void preſently ; and that if he doth receive exceſſive intereſt, 
«e that he ſhall forfeit treble the value.” From which note it 
follows, that he ſhall not forfeit treble the value, until he re- 
ceives exceſſive intereſt. Whereupon Serjeant Davy concluded, 
that the offence in the caſe at bar was not compleatly commit- 
ted, or conſummate, until the 10th of Auguſt 1769, and there- 
fore this action was brought in due time. | 


* 


Serjeant G/ynn for the defendant, in Hilary term laſt, inſiſted that 
the defendant committed the offence, charged upon him in the de- 
claration, upon the 3 iſt of March 1769, which was more than one 

ear before this action was brought; that the uſurious contract, and 
taking the 6 J. 5 5. for intereſt of 100 J. for three months by wayof 
advance, conſtituted and compleated the offence upon that day ; for 
by the ſtate of the caſe W/lrams the defendant then advanced to 
Hinchcliffe the full ſum of 100 J. who immediately returned to 
Williams 6 1. 5 s. for the forbearance for three months; ſo that the 
61. 5 5. was conſidered at that time as ufury, or to be given for 
the uſe of 00 J. for three months; and if the court ſhould ſay 
that ſuch a contract and payment of unlawful intereſt as this, is no 
offence until the principal money be all paid, it would greatly 
hinder and delay proſecutions for uſury, 


The court broke the cafe (as it is called) in Hilary term laſt, 
but gave no deciſive opinion. 


Lord Chief Juſtice De Grey—The queſtion is, whether this. 
action was brought within one year next after the offence com- 
mitted ? 7 


The Vat. 12 Ann, c. 16. for reducing the rate of intereſt, enacts, 
that no perſon whatſoever, from and after the 29th day of 
«© September 1714, upon any contract which ſhall be made my 

I 5 „ an 
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„and after that day ſhall take, directly or indirectly, for loan 
« of any monies, wares, &c. above the value of 5/. for the for- 
« hearance of 10> /. for a year, and ſo after that rate for a greater 
« or leſſor ſum, or for a longer or ſhorter time; and that all 
bonds, contracts and aſſurances whatſoever, for payment of any 
principal, or money to be lent or covenanted to be performed 
« upon or for any uſury, whereupon or whereby there ſhall be 
« reſerved or taken above the rate of 5 J. in the 109 J. ſhall be 
« utterly void ; and that every perſon which ſhall after the time 
« aforclaid, upon any contract to be made, take, accept and 
« receive, by way or means of any corrupt bargain, loan, ex- 
« change, chevizance, ſhift, or intereſt of any wares, merchan- 
« dize, or other thing or things whatſoever, or any deceitful 
« way Or means, or by any covin, engine, or deceitful convey- 
« ance, for the forbearing or giving day of payment for one 
« whole year, of and for their money or other thing above the 
« ſum of 5 J. for the forbearing of 100 J. for a year, and ſo after 
« that rate for a greater or leſſer ſum, or for a longer or ſhorter 
« term, ſhall forfeit and loſe for every ſuch offence the treble 
« yalue of the monies, wares, merchandizes, and other things 
« ſo lent, bargained, exchanged or ſhifted ; the one moiety to 
„the Queen, her heirs and ſucceſſors, the other moiety to him 
« or them that will ſue for the ſame, in the ſame county where 
« the offence is committed, by action of debt, bill, plaint or 
information, &c.” By this ſtatute, three diſtin matters are 


conſiderable. 


Lad 


Firſt, No perſon, upon any contract, ſhall take for loan of 
money, &c. above the value ot 5 J. for the forbearance of 102 /. 


tor a year. 


Secondly, All bonds and aſſurances for payment of any money 
to be lent upon uſury, whereupon there ſhall be reſerved or taken 


above 5 J. in the 100 J. ſhall be void. And, 
Thirdly Every perſon which ſhall receive by means of any 


corrupt bargain, loan, exchange, chevizance, ſhift or intereſt, of 
any wares, or other thing, or by any deceittul way, for the for- 
bearing or giving day of payment for one year, for their money 
or other thing above 5 J. for 100 J. for a year, ſhall forfeit the 
treble value of the monies and other things lent. 


If a man contracts to take for loan of money above 5 J. per 
cent. per annum, the contract is void; and yet it ſeems the pe- 
nalty may not be incurred, if he never takes or receives by means 
of ſuch contract, above 5; J. per cent. per annum, But at what 


time ſoever he takes or receives above 5 J. per cent, for for- 
| 9 he bearing 


254 


Michaelmas Term 12 Geo. 3. 1951, 


2d Argument 
ar the bar, in 
F.after term 
11 Geo. 3. 


. 
bearing or giving day of payment for a year, he that inſtant, haz 
incurred the penalty; the plaintiff here took above 5 J. per cy, 
er annum, for intereſt or uſury, by way of advance on the very 
day of the contract, he Hen had compleatly committed the ct. 
fence againſt the ſtatute, and incurred the penalty therein, az it 
ſcems to me, as at preſent adviſed : but I give no opinion, 


It is objeRed for the plaintiff, that the offence was inchoate, 
and not compleat upon the 31 of March 1769, but that there 
was a continuance thereof until the 1oth of Augu/t 17 q, when 
the oftence was compleatly committed, and not before. I ow, 
I do not underſtand this; let the plaintiff's council upon the next 
argument enter fully into it. 


Gould Juſtice—T give no opinion now. We are to conſider 
the facts ſtated in the caſe as if found by a ſpecial verdict; the 
days and times in the declaration being under a :zde/rcet, are not 
to be regarded; the ſtatutes of uſury are to be conſtrued together 
(like the bankrupt laws); and, by the far. 13 Elis. c. 8. intitled 
an act againſt uſury, are directed to be molt largely and ſtrongly 
conſtrued for the repreſſing of uſury, againſt all perſons who ſhall 
offend againſt the ſame, by any way or device, directly or in- 
directly. When the defendant received 61. 5 s. of the borrower's 
money, for the forbearance of 1co /. for three months, I think he 
then committed the offence, and incurred the penalty. | 


Blackflone juſtice I cannot ſee how this is a continuation of 
the offence from the time of taking the 6/. 5 F. illegal intereſt 
by way of advance for 100 J. for three months; but I give no 


opinion, as the caſe is to be argued again. 


Nares Juſtice -I was of council in this cauſe, and therefore 
ſhall not give any opinion; but I muſt ſay, this is a queſtion of 
great conſequence ; the caſe ſtated muſt be conſidered as it it was 
a ſpecial verdict : in fact, it's ſtated, that ico/. was lent, and 
61. 5s. was paid immediately on the loan by way of advance for 
the forbearance of 100 /. for three months: the action is by a 
common informer, who ought to be ſtrictly confined to time ac- 


cording to the 311t of E/Z. c. 5. 


Serjeant Burland for the plaintif—The queſtion is, whether 
this action was brought within one year next after the offence 
was committed, and depends upon the fact ſtated in the caſe, 
which is to be conſidered as if it was a ſpecial verdict. 


Antiently, it was againſt the common lau, to take any premium 
whatever for the loan of money, as being againſt the law of God; 


our common law followed it; and by the ſtatutes of 3 H. 7. and 
11 H. 
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11 E. 7. all uſury is damned and prohibited, as being againſt the 
lar of God, the laws of the realm, and the law of nature, 


3 Lift. 152. 


acts, ſtatutes and laws thentofore made concerning uſury, ſhifts, 
corrupt bargains, and cheviſances, and all pains, Sc. concernin 

the ſame are made utterly void. But notwithſtanding it is cal- 
led a bill againſt uſury, it enacts, that no perſon ſhall take for 
the forbearing of one year for his money, due for wares, Cc. 
above 10 J. in the 100 /. ſo, that in truth, it is the firſt law 
which made uſury in a limited degree lawful in this kingdom; 
for before this ſtatute, the taking of any premium for the for- 
bearance or giving time for payment of money, was called uſury, 
and held to be both againſt the canon law, common law, and 
ſtatutes before that time made againſt it. 3 Inf. 152. 


c. 9, concerning only uſury, lucre or gains, of or for the loan, 
forbearing or giving days of payment of any ſum or ſums of 
money; and enacts, that no perſon by any means ſhall lend or for- 
bear any ſum of money, for any manner of uſury, increaſe, lucre, 
gain or intereſt, to be had received or hoped for, over and above 
the ſum or ſums lent, upon pain to forfeit the ſum or ſums fo 
lent, and the uſury, increaſe, lucre, gain or intereſt thereof; im- 
priſonment and fine at the King's pleaſure. See Raft. fat. tit. 


Ujury 7. 


and is the firſt ſtatute that makes bonds, contracts and aſſurances 
void, whereby above 10 J. per cent. per annum ſhall be reſerved or 
taken for money lent. 


loan of monies, &c. above 8 J. per cent. per annum. 
loan of monies, &c. above 67. per cent. per annum. 


5l. per cent. per annum; 2dly, It makes all bonds and aſſurances 
void, whereupon there ſhall be reſerved or taken more than 10/. 
per cent. per annum. And 3dly, It gives an action for treble the 
value of the money lent, againſt the lender, it he receives or 
takes more than 5 J. per cent. per annum, for forbearance. 


This action is brought by an informer againſt the defendant, 
for taking above 5 J. fer cent. upon the loan of 100 J. for three 
| | months ; 


By the ſtatute of 27 H. 8. c. 9. intitled a bill againſt uſury, all Anno 1546. 


The ſtatute of 5 © 6 Ed. 6. c. 20. repeals the 37 H. 8. Annors51-2: 


The ſtatute of 13 Eliz. c. 8. revives the ſtatute 37 H. 8. c. 9. Anno 1570. 


By the ſtatute 21 Jac. 1. c. 17. no perſon ſhall take for the Anno 1623. 


By the ſtatute 2 Car. 2. c. 13. no perſon ſhall take for the 350 1660. 


The ſtatute of 12 Ann. at. 2. c. 16. reduces the intereſt to Anno 1713. 
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months; and by the ſtate of the caſe, there is no doubt but he is 
guilty of the offence ; but the queſtion now is, whether this 


action was brought in due time, ⁊ 18. within one year next after 
the offence committed, 


I am to contend that the action was bronght in due time, that 
the offence was not committed till the whole of the principal 
money was paid to the defendant, and no action would have laid 
for treble the value of the 100 1. in the interval of time between 
the taking the 6/. 5 5. for intereſt of 100 J. by way of advance, 
and the payment of the principal to the defendant, upon the 1oth 


of Auguſt 1769, which is not one year before the action was 
brought. 


Suppoſe a banker diſcounts a note, or bill of exchange for 100/, 
payable in a year, and he advances to the perſon diſcounting 
the note or bill, no more than 94./. the banker is not guilty of 
the offence of taking more than 5 /. per cent. per annum, before 
he receives the 100 J. at the end of the year; nor would an action 
lie againſt him for treble the value, viz. 300 J. before the end 
of the year: if I am right in this ſuppoſition, it ſeems very like 
the caſe now before the court. The at. 13 Eliz. ſhall have 
a ſtrong and large conſtruction againſt the uſurer, for ſuppreſſing 
uſury; and no inconvenience can reſult from conſidering the 
offence inchoate from the time of the contract until the princi- 
pal money was paid by the borrower, and received by the lender. 


In Heydon's caſe, 4 Rep. 41. 4. Cc. in an indictment for 
murder, the ſtroke was given on the 4th of Auguſt, anno 27 
Eliz. and the perſon ſtruck, languiſhed till the gth of December, 
anno 28 Eliz. when he died of the wound; it was held that no 
felony was committed until the death. By the ſtatute of G5. 
ceſter c. 9. a man ſhall ſue his appeal within a year and a day; 
it is held the year and day ſhall be accounted from the death, 
and not from the ſtroke, 4 Rep. 42. 6. 2 Inf. 320. ſo that 
although the felony may have relation to and begin by the ſtroke, 
yet it is inchoate, and not complete felony until the death. 80 

in the caſe at bar, the fact of the contract was begun, but the 
offence againſt the ſtatute was not compleat, until the money 
was wholly paid by the borrower to the defendant the lender. 


But ſuppoſe the action is not brought in due time, with re- 
ſpect to the informer (which I by no means admit) yet, with 
great deference to the court, judgment may be entered for the 
King in the preſent action qui tam, &c. Serjeant Hawkins ob- 
ſerves upon the conſtruction of the flat. Elix. c. 5. that if an 
information gui tam, be brought after the year, on a penal ſta- 


3 - tute, 
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tute, which gives one moiety to the informer, and the other to 
the King, it is naught, only as to the informer, but good for the 
King. 2 Hawk. P. C. 272. ſet. 45. Cro Car. 330. S. P. in a 
caſe there cited to have been adjudged in the Exchequer, Agard 
verſus Candiſh Moore 564. 2 Anderſ. 127. S. C. and Cro. ac. 
366. 8. P.—During the year next after the offence committed, 
the penalty is divided between the crown and the informer ; after 
that year, the crown ſhall have the whole, 


The caſe of Hammon verſus Grifith, Cro. Eliz. 583. informa- 
tion upon a penal ſſatute for the Queen and himſelf, before any 
plea pleaded the informer died; and Coke attorney general moved 
the court, whether he might proceed upon it for the Queen ? 
and the court held that he might ; and if the informer will be 
nonſuited, or releaſe, the Queen may proſecute. And ſo it was 
ruled between Stretton and Taylor, where the Queen's attorney 
would enter a non vult proſequt ; yet the informer might proceed 
for his part; and ſo where the Queen will pardon, &c. for it is 
but for her own part only, wherefore it was ruled accordingly : 
So that if the action at bar was not brought in due time as to 


the informer, yet as to the King it is in due time. 


Serjeant Leigb for the defendant It is objected by my brother 
Burland, that the offence was not committed until the whole of 
the principal money was paid to the defendant. But I conceive 
the offence was compleatly committed the very inſtant when the 


_ defendant received the 6/. 5 5. for intereſt by way of advance 


for the loan of 100 J. for three months, for the offence mentioned 
in the fat. 12 Ann. whereby a man ſhall forfeit treble the value 
of the money lent, is the receiving or taking more than 5 J. per 
cent. per annum, for the forbearance ; therefore, the time when 
he takes the money for forbearance, is the inſtant the offence is 
compleatly committed ; no caſe has, or can be cited, to prove 
that the offence is not committed, until the principal money 


be paid. 


My brother Burland has ſtarted a new point, which was not 


mentioned upon the firſt argument, or at the trial, vis. That 
ſuppoſing the action is not brought in due time with reſpect to 
the informer, yet that judgment may be entered for the King: I 
was not aware of this, and therefore defire a few days to look into 
the caſes he has cited. 


Gould Juſtices This comes on before the court, upon a caſe 
ſtated by the conſent of the parties, for the opinion of the court, 
which is not upon record like a ſpecial verdict; ſo I apprehend 
we are not obliged to take care of the King, nor can we regularly 
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this caſe. 


3 Keb. 804. 
2 Mod 267. 
Freem, 235. 


At another 
dev. 


"> — 


take into conſideration any intereſt belonging to the crown in 


Chief Juſtice De Grey—The parties have agreed by a caſe 
ſtated to ſubmit this ſingle point to the opinion of the court, 
whether the action be brought in due time; and as at preſent 
adviſed, I think we cannot take into conſideration any intereſt the 
crown may poſſibly have in this caſe. 


Blackſtone Juſtice—Are informations upon the ſtatutes of uſury 
different from actions of debt qui tam, &c.? 


Serjeant Burland In this kind of action the plaintiff recovers 
treble the ſum lent in debt, but no damages or coſts; for if any 
damages were aſſeſſed, or coſts taxed and entered in the judg- 
ment, it would be erroneous, as it hath been determined in B. 
R. becauſe there is no debt due until the recovery, and therefore 
there can be no damages for the detention of any debt; infor- 
mations qui tam in the court of Exchequer, are merely in the na- 
ture of popular actions like the preſent. 


Chief Juſtice De Grey — As to this point (vlg.) that ſuppoſing 
the action is not brought in due time with reſpect to the in- 
former, yet that judgment may be entered for the King, there is 
no caſe but that in Cro. Car. 330. 


Serjeant Burland— In Saville 6. caſ. 1 5. there is the ſame point, 
per Manwood. Although the informer was reſtrained to ſue within 
a year, and hath paſſed his time, yet the information is good for 
the Queen. And in Moore 58. cof. 165. it is held by Dyer that 
where a ſtatute gives a remedy to the party, ſo that he makes 
his ſuit within one year after the offence committed ; although 
that he put in his information ſix years after the offence com- 
mitted, yet it is ſufficient for the Queen, to have the puniſh- 
ments given by the ſtatute. (Adjourned, to look into the caſes.) 


Serjeant Leigh—It is inſiſted, that although this action was 
not brought in due time, yet that judgment may be entered for 
the King; I have looked into the caſes cited to prove this, and 
find they were all upon informations, and not upon actions of 
debt qui tam, &c. I have enquired of the officers, and moſt 
eminent practiſers in B. R. and been informed by them, that in 
actions qui tam upon penal ſtatutes, whenever the informer fails 
in proving that he brought his action within a year after the of- 
fence committed, he is always noniuited ; but no judgment or 
proceedings are ever had afterwards in ſuch caſes for the King : 
an 
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and Serjeant Hawkins diſtinguiſhes between actions and informa- 
tions qui tam. 


Serjeant Burland in reply—The general queſtion is, Whether 
this action was brought in due time? I have, in my outſet endea- 
rourcd to prove that it was, and muſt ſubmit it to the court, that 
my brother has not ſhewn the contrary, fo ſhall paſs on to the 
other matter which I inſiſted upon ; that although the court ſhall 
he of opinion that the action is not brought in due time, as to 
the informer, yet that judgment upon this record may be en- 
tered for the King. 


My brother Leigh ſays, there's a difference between an action 
qu! tam, and an information qui tam, and ſeems to admit, that if 
this had been an information qui tam, judgment might have 
been entered for the King. He ſays, that Serjeant Hawbins diſ- 
tinguiſhes between actions qui tam, and informations qu! tam; | 
but I take it quite the contrary ; for he treats of both together 
in the ſame words, in his obſervations upon the ſtatutes relating 1 
both to actions and informations. 2 Hawk. P. C. 271, 272. 


In Micbaelmas term, 1 & 2 Ph. & Mar. in the Exchequer 
Roll 77. an information ui tam was exhibited the 23d day of 
November, 1 & 2 Ph. & Ma. againſt one W/yche, for ſhooting in a 
hand-gun contrary to the flat. 33 H. 8. c. 6. whereby the pe- 
nalty is given, one moiety to the King, and the other to the in- 
former; and by /e&#. 22. of that ſtatute, if the King within 
one year after ſuch offence, do not purſue, and every other per- 
ſon within one half year after ſuch offence, commence their 
ſuits, then as well the King, after one year, as every other per- 
ſon, after half a year, ſhall be barred of their ſuits, actions, in- 
formations, &c. and the parties offending ſhall be of all ſuch 
offences and forfeits, clearly diſcharged and quit. It appeared to 
the court that the informer had not exhibited this information 
within half a year after the offence committed, but within one 
year, and thereupon judgment 1s entered upon record for the 
crown for the whole penalty. Cenſideratum eft guid aittus, 
T. Wyche oneretur to the King and Queen, for the whole 
penalty. | 


This caſe was adjourned over until this preſent term, when 
the opinion of the court was given that the action was not 
brought in due time; and that they had no authority to inter-" 
fere with reſpe& to the crown (to the following effect) 


Lord Chief Juſtice De Grey——Uſury is money given for the uſe 
of money for any certain time, and is called (at this day) the i- 
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tereſt thereof; the lending or letting out money at intereſt ot upon 
uſury, before Hat. 37 Hen. 8. c. 9. was against the canon law, 
the common law, and the ſtatutes of this realm; it was forbidden 


e reigned by the laws of King Alfred *, Horne's Mirror, cap. 1. „e 
e 8 Agree”; ene 
901. 3 : . 

+ Soppofehto Si quis de uſura convictus ſuerit, omnes res ſuas amittot. + Cy. 
be written ö ö Hs 

ke SON de Normandy. cap. 20. Inter leges ſandi Edward. 

year 1109, 


If any one after his death had been found a uſurer, all his 

Tewp. Hen, Soods and chattels were forfeited to the King. Uſurarij ome; 

2. anne 1154. Tes, ive teſtatus ſive inteſtatus deceſſerit, domini regis ſunt, Glanyil, 
lib. 7. cap. 16. 


By the flat. of Merton, cap. 5. anno 1235, it is granted by the 
King, that from henceforth uſuries ſhall not run againſt any be. 
ing within age. Lord Coke in 2 Inſt. 89. ſays, this ſtatute is ex. 

ounded to extend to the uſurious Jews that were then in Exg- 
land : for at that time, and before the conqueſt alſo, it was not 
lawful for Chriſtians to take any uſury; and by this act it is 
manifeſt, that the uſury intended by the ſtatute, was not un- 
lawful ; for the uſury due before the death of the anceſtor is en- 
acted to be paid, and after the full age of the heir alſo ; and no 
uſury was permitted but by the Fews only. 


But by the fat. de Fudaiſmo, 18 Ed. 1. anno 1290, it is ordained 
and eſtabliſhed, that no Few from thenceforth ſhould take any 


_ uſury, 2 1nft. 89, 506. 


And by many authorities and records it appears, that uſury 
was unlawful and puniſhable in all the reigns until the fat. 3) 
H. 8. c. 9. which ſeems wonderful, as it appears, that between 
the coth year of Hen. 3. and the 2d year of Ed. 1. which 

was not above ſeven years compleat, there was paid into the 
King's coffers four hundred and twenty thouſand pounds, of and 
for the uſury of the Jews. 3 Inf. 151. | 


It appears by the hiſtory of Charles 5th, that in the year 1490, 

money was borrowed at 40 J. per cent. in 1511, at 20/. per cent. 

and in 1530 uſury was fixed per Charles 5th, at 12/. per cent. 
KRobertſon's Hiſt. Spain. 


By the „at. 37 H. 8. c. 9. anno 1545, no perſon, by way of any 
corrupt bargain, loan, exchange, cheviſance, ſhift or intereſt, of 
any wares, or other things, or by any other deceitful way, hall 
take in gains for the forbearing of one year for bis money or other 
thing that ſhall be due for the ſame wares, or other things, 
above 10 J. in the 100, upon pain of forfeiting treble the value 15 
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the wares, or other things fold, impriſonment, fine and ranſom, 
at the King's pleaſure. | 


There is no mention in this ſtatute made of the loan of 
money ; the offence intended to be puniſhed, ſeems to be the 
taking in gains for the forbearing of one year for his money, or 
other thing that ſhall be aue for the ſame wares or other things, 
above 10 J. in the 100 l. it's not ſaid for money lent, or the uſe or in- 
tereſt of money lent ; ſo that it ſeems as if it was then ſtill penal 
to take any intereſt (even 5 /. per cent.) for the loan of money. 


But by the flat. 13 Eliz. c. 8. anno 1370. ſect. 3. all bonds, &c. 
made for payment of any principal, or money 10 2 lent, or cove- 
nant to be performed upon or for any uſury in lending or doing 
of any thing againſt the /at. 37 H. 8. ch. 9. upon or by which 
loan or doing, there ſhall be reſerved or taken above the rate 
of 10 J. for the 100 J. for one year, ſhall be utterly void. 


By the 21 Fac. 1. c. 17. anno 1623, no perſon ſhall take for 
loan of monies, &c. above eight for a hundred for one year. 


By 12 Car. 2. c. 13. anno 1660, no perſon ſhall take for loan 
of monies, Cc. above 64. for the forbearance of 100 J. for a 
year. 


And by the 12 Ann. c. 16. anno 1713. intitled an act to re- 
duce the rate of intereſt, &c, I/. No perſon upon any contract, 
ſhall take for loan of any monies, &c. above the value of 5 /. 
for the forbearance of 100/. for a year. 2dly. All bonds and 
aſſurances for payment of any money to be lent 7 uſury, 
whereupon there ſhall be reſerved or taken, above five in. the 
hundred ſhall be void. And 3dly. Every perſon which ſhall re- 
ceive by means of any corrupt bargain, loan, exchange, chevi- 
fance, ſhift or intereſt, of any wares, or other Ing, or by any 
deceitful way for the forbearing or giving day of payment for 
one year, for their money or other thing above 5 /. for 100 /. 
for a year, ſhall forfeit the treble value of the monies and other 
things lent. 


To conſtitute the offence for which the preſent action is 
brought, to recover treble the value of the money lent, theſe 
three things muſt concur, 1/7. A contract between the parties, 
2dly. Monies or other thing lent ; 3dly. Above 5 . per cent. per 
annum, received by the lender for the forbearance. And when- 
ever theſe three matters concur, then the offence is committed; 
no time is mentioned with reſpect to payment of the prin- 
cipal money lent ; the principal money may never be paid, and ry 
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the offence be committed: upon the defendant's receiving 6 J. gg, 
intereſt, by way of advance of 100./. for three months, he for- 
feited the principal by the ſtatute of Queen Ann. And if Hinch- 
cliff, the e had become a bankrupt before he had paid 
the remainder of the principal, the defendant could not haye 
come in as a bona fide creditor under the commiſſion. 


At this day, every receipt of above 5 J. per cent. per annum, 
intereſt would be an offence, for which an action gui tam for 
treble the value of the money lent would lie; and no ſhift ot 
contrivance whatever, can take it out of the ſtatute of Queen 
Ann. In the preſent caſe it appears, there was a corrupt agree- 
ment or contract for the loan of 100 J. for three months, to be 
paid 6/, 5 5. intereſt for the ſame by way of advance; that the 
ſum of 100 J. was actually lent by the defendant to Hinchclif, 
who received the whole 100 /. with one hand, and immediately 
paid the defendant 6/7. 5 f. for the three months intereſt by way 
of advance, with the other hand : ſo that we are of opinion, 
the offence was compleatly committed on the ; iſt of March 
1769. which was more than a year before the preſent action 
was brought, and therefore the plaintiff cannot recover. | 


Woriey's caſe Moor 644. ſhews, that taking the intereſt out 
of the principal, when it is at firſt advanced and lent, is uſurious, 
and contrary to the ſtatute, and 1 Bft. 20. upon an informa- 
tion on the 13 Eliz. c. 8. for uſury, S. P. | 


We are alſo of opinon, that we are not authorized in this 
caſe to interfere, with reſpect to the intereſt of the crown; my 
brother Blackflone (now abſent) has informed ns, that he is of 


the ſame opinion. 


Nares juſtice I give no opinion, becauſe, while I was at the 
bar, I was of council in the cauſe. | 


Judgment for the defendant. 


Goddard verſus Vanderheyden. C. B. 


723 INa ſpecial action of treſpaſs upon the caſe, the plaintiff de- 
upon the caſe clared, that whereas the defendant on the 12th day of May 
_ 1762, at London, was arreſted by Sir Henry Bankes Knt. and 
not indent. Sir Thomas Challoner, Knt. then ſheriffs of London, at the fuit 
4 is) E 

— who became his bail in an action in B. R. at his inſtance and requeſt, and upon the defendant's un- 
dertaking to indemnify him. x Ap 
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of one James Bond, by virtue of the King's writ of ſpecial capias 
ad reſpondendum before that time, viz. on the 29th day of May 
in Eafter term in the third year of his preſent Majeſty's reign, 
iſſued out of the court of our Lord the King before the Kin 
himſelf, directed to the then ſheriffs aforeſaid ; by which writ the 
King commanded the ſaid ſheriffs, that they ſhould take the ſaid 
defendant if Sc. and him ſafely keep, ſo that they might have 
him before our Lord the King on the morrow of the A/cer/ior 
of our Lord, wherefoever &c. to anſwer to the ſaid ames in a 
plea of treſpaſs upon the caſe to the damage of the ſaid James 
of 230 J. and that the ſaid ſheriffs ſhould then have there that 
writ ; upon which taid writ, an indorſement in writing was duly 
made requiring bail for 197 J. by virtue of an aftidavit of the 
cauſe of action duly made and filed of record in the ſaid court 
of B. R. according to the form of the ſtatute in ſuch caſe made 
and provided. And whereas the faid ſheriffs then took bail for 
the appearance of the ſaid defendant at the return of the ſaid 
writ, and on that occaſion the ſaid plaintiff Goddard, as bail or 
ſurety for the ſaid defendant at his ſpecial inſtance and requeſt, 
on the 12th of May in the year aforeſaid, at London, by his 
writing obligatory called a bail bond ſealed with his ſeal became 
bound to the ſaid ſheriffs in 294 J. with condition for the ap- 
pearance of the ſaid defendant at the return of the ſaid writ be- 
tore the King whereſoever he ſhould then be in England, to an- 
ſwer to the ſaid James of a plea of treſpaſs upon the caſe; and 
in conſideration thereof he the ſaid defendant then and there 
undertook and promiſed the ſaid plaintiff Goddard to fave harm- 
leſs and indemnify him the ſaid Goddard, of and from that 
writing obligatory : and the ſaid plaintiff in fact ſays that the 
{aid defendant, at the ſaid return of the ſaid writ, did not appear 
before the Lord the King at Weſtminſter, where the ſaid court 
was then held, to anſwer the ſaid James in the ſaid plea ac- 
cording to the form and effect of the ſaid writing obligatory, but 
neglected the doing thereof; by reaſon whereof the ſaid writing 
obligatory became forfeited ; and the ſame being ſo forfeited, 
the ſaid James, after the aſſignment thereof by the ſaid ſherifis 
of London to him the ſaid James, in Trinity term, in the third 
year of his preſent Majeſty in the ſaid court of B. R. at Weſt- 


minſter impleaded the ſaid Goddard in a plea of debt for 3947. 
upon the ſaid bail bond; in which ſaid plea, ſuch proceedings 2+ . 9 
were had in the ſame court that the faid James in Michaelmas 77 


term in the fourth year of his preſent Majeſty in the (aid court 


B 2 197. 


Ce- 
of B. R. at Meſiminſter recovered againſt the ſaid Goddard as . 0 


well the ſaid debt of 394 J. as 5/7. 104. which were adjudged for 
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his damages and cofts prout patet per recordum ; and he the ſaid 
Goddard, for the diſcharge of himſelf from the ſaid judgment, 
and for avoiding the impriſonment of his body and other ex- 

I pences, 
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pences, on the 1ſt day of May 1765, at London, was forced and 


7 1", compelled to pay a large ſum of money (to wit) the ſum of 


5 col. in diſcharge of the ſaid judgment, and was forced and 
 . ....,,, obliged to lay out and expend and did lay out and expend ano- 


* ; 9 1 


b ther great ſum of money (to wit) 100 J. in his defence in the 


ſpect, hath not indemnified or kept harmleſs and indemnified 


_ © © premiſes, whereof the defendant afterwards at London had no- 
—* tice; yet the ſaid defendant not regarding his ſaid promiſe and 
undertaking but contriving and fraudulently intending craftily 
and ſubtily to deceive and defraud the ſaid Goddard in this re. 


the ſaid Goddard from the ſaid writing obligatory, nor hath 
he paid to the ſaid Goddard the ſaid ſeveral ſums of 300 J. and 
100 J. fo laid out by the ſaid Goddard as aforeſaid or any part 
thereof, although ſo to do, he the ſaid defendant was requeſt. 
ed afterwards at London aforeſaid ; but he to pay the ſame to 
the ſaid Goddard or to keep him indemnified from the faid 
writing obligatory hath refuſed. | 


There is alſo an iadebitatus afſumpjit for 600 J. for mon 
expended, laid out and paid by the plaintiff for the defendant. 


Nor aump/it, To this declaration the defendant pleaded two pleas, 1. The 
general iſſue aon afſump/it. 


2d Plea, that 2dly, That on the roth of March 1764, the defendant became 

e ug a bankrupt, and on the 12th of the ſame month a commiſſion 

kane pr of bankrupt iſſued againſt him, upon which he was declared 2 

the cauſe of bankrupt, and on the 2d of May 1765 obtained his certificate, 

_ 28 and that the cauſe of action accrued before he became a bank- 

came ſuch. rupt and concluded to the country, Upon both which pleas, 
iſſues being joined; 


The cauſe came on to be tried before Lord Camden in T, rinity 
term 1765, when a verdict was found for the plaintiff, ſubject 


to the opinion of the court of C. B. on the following caſe which 
ſtates, that 


Cafe. It appeared in evidence, that the defendant was arreſted by 
virtue of a writ of ſpecial capias ad reſpondendum, as ſtated in 
the declaration, and that the plaintiff at the defendant's requeſt 
hecame bail to the ſheriffs, and entered into the bail bond men- 
tioned in the declaration, and that the defendant undertook to 
fave harmleſs and indemnified the plaintiff therefrom, 


That the defendant neglecting to put in ſpecial bail, at the 
return of the writ, the bail bond was duly aſſigned; and 5 
TR 
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In Trinity term 1763, an action was brought thereon in the 
court of King's Bench againſt the preſent plaintiff; and that, 


In Michaelmas term 1763, judgment was obtained thereon 
againſt the preſent plaintiff, as ſtated in the declaration ; and 
thereupon the preſent plaintiff brought a writ of error return- 
able in the Exchequer Chamber, and proſecuted the ſame till the 
affirmance of the judgment herein after mentioned. 


That on the 10th of March.1764, the preſent defendant be- 
cane a bankrupt, and on the 12th of the ſame month a com- 
miſſion iſſued againſt him; upon which he was declared a bank- 
cupt ; that | 83 | 


In Trinity term 1754, judgment was affirmed ia the Exche- 
quer Chamber, upon which the preſent plaintiff brought a writ 
of error returnable in parkament ; that | 


In January 1765, the writ of error in parliament was non- 
proſſed; and on the 21ſt of the ſame January a writ of fiert 
facias iſſued againſt the preſent plaintiff's goods, and thereupon 
the preſent plaintiff paid to the plaintiff in the original cauſe 
Pena Bond] his debt due from the preſent defendant and coſts z 
and that | 


On the 2d of May 1765, the defendant having conformed to 


the laws relating to bankrupts, his certificate was allowed. 


The queſtion for the opinion of the court is, Whether the 
plaintiff be intitled to recover the debt and coſts, paid by him as 
aforeſaid, and the coſts he himſelf was put unto?2\_©1 | 


This caſe came on to be argued before the court in Trinity 
term laſt, and not before; the long delay having been occaſioned 
by ſome fruitleſs endeavours to compromiſe the matter between 
the parties themſelves, and by ſome difficulty in ſettling the 
facts of the caſe afterwards, at the diſtance of ſome years after 
the cauſe was tried before Lord Camden, It was then argued by 
1 50 Leigh for the plaintiff, and Serjeant Davy for the de- 
endant. ahem YL 


Serjeant Leigh—I conceive, that the plaintiff Goddard, is well 


intitled to recover the ſum of money which he has paid for the 
debt and coſts as before ſtated, and that he could not have 


come in as a creditor under the contmiſſion of bankrupt, and 
ſwear to any certain debt, becauſe it did not become a debt duc 


and owing from the defendant to the plaintiff before the 26th of 
* | January 
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January 1765, when he paid the money upon the execution gf 
the fieri facias, which was more than ten months after the de. 
fendant became a bankrupt, which was on the 1oth of Max; 


1 764. a | | 


This action is upon a promiſe to ſave harmleſs, which foung; 
wholly in damages. If one gives a warrant of attorney to con- 
feſs a judgment, as a ſecurity for ſaving bail harmleſs, though 
the debt for which he became bail be not paid, he cannot ſue 
execution before damnification. Jordan verſus Thomkins, 6 May, 


771 


Upon a ſcire facias to have execution of damages recovered in 
an appeal; the defendant pleaded, that after judgment the teſta- 
tor ſued execution by- /cire facias againſt the bail, and it was 
thereupon demurred ; adjudged to be no plea, becauſe it is not 

' ſhewn that he was ſatisfied by the execution againſt the bail; for 
otherwiſe, without ſatisfaction, he may always charge the prin- 
cipal. Freeman verſus Freeman, Cro. Fac. 549. So in the caſe 
at bar, the debt owing by the defendant to James Bond, was not 
ſatisfied by the judgment and execution againſt the goods of the 
plaintiff Goddard the bail, until he actually paid the money on 
the 21ſt of January 1765. 
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The caſe of Chilton verſus Whifin and Cromwell, determined in 
this court in Trinity term, 8 Geo. 3. is, (with deference to the 
court) a caſe in point; hat was an action upon the caſe upon 
promiſe, and was in ſubſtance thus, viz. in conſideration that the 
plaintiff Chilton would accept a bill of exchange, drawn upon 
him by the defendants for 65 /. they promiſed to indemnify him; 
the plaintiff CHilton accepted the bill, afterwards the defendants 
became bankrupts, and afterwards CHhilton was ſued upon the 
bill, and charged in execution for the debt and coſts ; it was te- 
ſolved by the whole court, that Chilton the plaintiff could not 
come in as a creditor under the commiſſion, and that there was 
no debt owing to Ch:/ton before his body was charged in execu- 
tion, which was after the bankruptcy, and that the charging him 
in execution, was the ſame as if he had actually paid the debt; 
the preſent caſe is ſtronger than the caſe of Chilton; for Goddard 
became only bail or ſecurity for, and at the requeſt of Vander- 
heyden ; but Chilton became a debtor to the bill-holders by his 
accepting the ſame at the requeſt of Mhiſin and Gromwell. 


— vg ma 


Serjeant Davy for the defendant—The defendant has pleaded, 
that on the 1oth of March 1764, he became a bankrupt, and 
on the 12th of the ſame month, a commiſſion of bankrupt iflued 


againſt him, upon which he was declared a bankrupt, and iy 
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10 2d of May 1765 obtained his certificate; and that the cauſe 


of action accrued before he became a bankrupt. 


The queſtion therefore is, When ? or at what period of time 
did the plaintiff's cauſe of action accrue ? Whether at the time of 
the defendant's promife and undertaking to ſave the plaintiff 
harmleſs, and indemnified from the bail-bond, which was upon 
the 12th of May 1763, or from the time of the breach of the 
condition thereof by the defendant's not appearing at the re- 
turn of the writ, which was on the morrow of the Aſcenſion the 
13th of May 1763; or, whether the cauſe of action did not ac- 
crue at the time the judgment in debt upon the bail-bond was 
obtained againſt the plaintiff in Miobaelmas term 1763 all 
which happened, in point of time before the defendant became 
a bankrupt, which was upon the roth of March 1764. 


I contend that although the cauſe of action might not accrue 
upon the 12th or 13th of May 1763, (which I do by no means 
admit) yet that it moſt certainly accrued in Mrchoelmas term 
1763, when the judgment in debt was ſigned, and the debt and 


coſts were reduced to a certainty, and the plaintiff became in- 


e:itably liable to pay the ſame. 


The breach of the promiſe, by not appearing, whereupon the 
bond became forfeited, was a cauſe of action; becauſe, although 
the damage had not at that time fallen upon the plaintiff, yet 


it was inevitable, which inevitable damage is a good caule of 


ation. 


But it will be enough for me to prove, that by the judgment 
againſt the plaintiff upon the bail-bond, the debt, which the 
plaintiff thereby became liable to pay for the defendant, became 
inevitable in Michaelmas term 1763, before the act of bankruptcy ; 
and the plaintiff might have come in under the commiſſion, 
and made his claim to the amount of the certain ſum of the debt 
and cofts, and whenever he had been taken in execution, or paid 
the ſame, might have been intitled to receive a dividend propor- 
tionably with the other creditors of the defendant 7'anderheyden 
the bankrupt, | 


To ground the preſent kind of action, there muſt not only be 
a thing done amiſs by the defendant, but alſo a damage, either 
already fallen upon the party (plaintiff) or elſe inevitable. And 
therefore 19 H. 6. 44. if a man forge a bond in my name, I 


can have no action upon the caſe yet, but if I am ſued, I may, 


tor the wrong and damage, though I may avoid it by plea of 


wn eft factum; but if it were a recognizance or fine; I thall have 


The 


a writ of deceit preſently, before execution. 40. 267. 
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The Sheriffs of Norwich againſt Bradſhaw, Cro. Eliz. 53. 1 


an action upon the caſe, upon an eſcape : the plaintiffs declared, 


that whereas F. S. recovered againſt the defendant in debt, nine 
pounds and ten ſhillings; and a capias was awarded to take him 
in execution, by force whereof they made their warrant to the 
three ſerjeants &c. there to arreſt him who did arreſt him 2 5th 
February, &c. he eſcaped from them, and afterwards was not found 
in the ſaid country per quod they were bound by reaſon of 
the eſcape to anſwer the debt, and alſo to expend money for the 
ſearch of him, to their damages twenty pounds; upon not guilty, 
the jury found he was arreſted about the 26th of February, 
and then and there ſeipſum reſcuſit. And it was objected in 
arreſt of judgment, that they alledge that they were chargeable 
with the debt, but ſay not they were charged, nor ſhew not 
they were otherwiſe damnified, they have no cauſe of action; for 
it may be, the party will never ſue them, or they may die be- 
fore ſuit, and then the ſuit is gone: but the court held, that the 
action well laid by the ſheriffs upon this eſcape, before the party 
ſue them ; for the party arreſted did wrong to them, by the 
eſcape and reſcous, and they are always chargeable to the other 
party; and if they ſtay till they are ſued, perhaps the party 
that eſcaped may die in the interim, or will fly the country, that 


they cannot hear of him; and the party ſhall not take advantage 
of his own zort in reſcuing himſelf. 


And Barkley and Gibbs verſus Kempſiovw, Cro. Eliz. 123. in 
aſjumpfit. The plaintiffs being bailifls of the city of Morceſter, 
had arreſted one for debt, and committed him priſoner to the 
defendant to keep; and the defendant promiſed to keep him 
ſafely, and fave the plaintiffs harmleſs of all eſcapes ; but 
{uftered him to eſcape, by which they were damnified ; upon 
non aſſumpſit it was found for the plaintiffs : and it was objected 
in arreſt of judgment, that it was not alledged how they were 
damnified, viz. that they were ſued for this eſcape, or other- 
wiſe moleſted. Sed non aliccatur, for immediately upon the eſcape 
they were damnified, and in danger to be ſued, and might ſue 
the defendant preſently, and not tarry till they were ſued. 


So that a cauſe of action accrued in the caſe at bar, by the de- 
fendant's not appearing at the return of the writ, by which the 
plaintiff became chargeable upon his bail- bond. But 24d). The 
putting the plaintift's bail-bond in ſuit was an actual damage, 
and 2 forticrt, when judgment was recovered againſt him : for, 
the moment when judgment was obtained, the debt was aſcer- 
tained, and the damage to the plaintiff was inevitable. 


In the caſe of Chilton verſus Whiffin and Cromwell, the bank- 
Tuptcy of defendants was in Augu/t 1766, and Chilton was not 
arreſted upon the bills he had accepted 'till September after- 
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wards, ſo that the final judgment, in that caſe, was after the act 
of bankruptcy; but in the caſe now before the court, the final 
judgment was obtained in Michaelmas term 1763, before the act 
of bankruptcy in March 1764, ſo that Goddard might have 
claimed under the commiſſion to the amount of the debt and 
colts, though the aſſignees might have ſuſpended paying him his 
dividend until he ſhould have actually paid the debt and coſts 
upon the judgment; but inſtead of making his claim, he procecded 
in error in the Exchequer Chamber, where the judgment was 
affirmed in Trinity term 1764 ; fo that the bankruptcy inter- 
vened between the time of the judgment and the athrmance 
thereof; and the caſe of Chillon and Ihifin, and Cromwe.l, is 
different from this. | 


Leigh Serjeant—The debt did not accrue to Goddard until he 
actually paid the money in January 1765, when a fieri facias 
iſſued againſt his goods; and then, and not before, it became a 
debt owing to him from the defendant : fo in the caſe of Chilton 
and 1/biffin and Cromwell, the charging Chilton in execution, (which 
the court conſidered the ſame as payment of the debt and coſts) 
created the debt from Min and Cromwell, then, and not before, 
owing to Chilton; and as to the caſes cited from Hob. 267. and 
Cro. Eliz. 53, 123. they are not (with great deference to my 
brother Davy) like the preſent caſe at bar. So I pray judgment 
ior the plaintiff. 


The court gave no opinion in Tyinity term laſt, but ordered 
the caſe to ſtand over for further argument, until this term; 
aſter having thrown out a few hints, touching the matter in de- 
bate, to the following effect, vg. 


The queſtion before the court is new; it depends upon the 
frat. 4 & 5 Ann. ch. 17. and fat. 5 Ann. ch. 13. whereby per- 
ſons becoming bankrupt, conforming to the bankrupt laws, and 
obtaining their certificates, are diſcharged from all debts, by 


them due and owing at the time they did become bankrupt ; 


2nd in caſe any ſach bankrupt ſhall be proſecuted or impleaded 
lor any debt before ſuch time as he ſhe or they became bank- 


?upt, ſuch bankrupt may plead in general, as the now detendant 


Has pleaded in this caſe. 


The caſe has been ably argued at the bar; it ſeems both juſt 
and reaſonable that every fair and boa fide creditor of a bankrupt, 
who cannot be permitted to come zz and prove his debt under 
the commiſſion, ought not to be barred from having his action 
\vainſt the bankrupt for ſuch debt as was not due and owing 
it the time of the act of bankruptcy committed, and fo could 

3 | not 
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not be proved under the commiſſion. If A. has a bond of in- 
demnity from B. and the condition be broken, and afterwards B. 

comes bankrupt before A, has been ſued or damnified ; thou gh 
A. had a good cauſe of action againſt B. before the act of bait; 
ruptcy, yet, as A. had not been damnified by paying any certain 
ſum of money by reaſon of B.'s breach of the condition, A. cannot 
poſſibly ſwear to any debt due and owing from B. at the time 
of the act of bankruptcy. Suppoſe a leſſee ploughs up mea- 
dow ground, for which he is bound to pay the leſſor a certain 
ſum of money as a penalty, can that penalty be proved as a 
debt under a commiſſion of bankrupt ? It certainly cannot. Or 
ſuppoſe a man be bound in an obligation in a certain ſum to 
perform covenants, and the obligor before he becomes a bank- 
rupt breaks thoſe covenants, can the obligee prove this as a 
debt under the commiſſion ? Clearly he cannot. In ejectment, 
there was a verdict at the ſummer aſſizes for the plaintiff, and 
nominal damages; afterwards in that vacation the defendant be- 
came bankrupt, and in Michaelmas term tollowing the plaintiff 
ligned a final judgment, and had coſts de incremento then taxed 
and allowed to him ; Lord Henley in a caſe ex parte Todd, held, 
theſe coſts did not become a debt till the judgment, and were 
connected therewith, and that the plaintiff could not be per- 
mitted to prove the ſame, as a debt under the commiſſion. 
Debts payable upon a contingency, which may poſſibly never 
happen, cannot be 1 under a commiſſion of bankrupt; but 
by the „lat. . Geo. 1. ch. 31. perſons who have given credit for 
goods ſold, 7 Ea bills, bonds, &c. payable at future days, 
and the buyers become bankrupts before the monies become 
due, the perſons fo giving credit ſhall be intitled to a Propor- 
tionable ſhare of ſuch bankrupt's eſtate, deducting a rebate of 
intereſt and diſcounting ſuch ſecurities at 5/. per cent. per an- 
num; and bankrupts thall be diſcharged from ſuch bonds, Ec. 
Whoever therefore will come 72 under a commiſſion of bankrupt, 
muſt iwear to a debt due and payable at or before the act of bank- 
ruptcy ; or due then, and payable upon bills, bonds, Cc. at 
a certain time afterwards which will certainly come to paſs, but 
one having only a caule of action cannot come i and prove it 
as a debt. It was allo faid that one having a judgment for da- 
mages and coſts in an action of aſſault and battery, ſigned and 
entered againſt one who afterwards becomes a bankrupt, cannot 


come in and prove it as a debt under the commiſſion. Malter 
verſus Sherlock. Hil. 23 Ges. 2. 


This caſe was argued again at the bar this term, by Serjeant 
Glynn for the plaintiff, and Serjeant Burland for the defendant, 
much to the fame purpoſe as the argument at bar in the laſt 
term. The court took a week's time to conſider, and gave 
judgment tor the plaintiff, 


Curia. 
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Curia. The queſtion is, Whether the plaintiff is intitled to 
adgment upon the verdict? Or, in other words, Whether the 
debt for which this action is brought, could have been proved 
under the commiſſion of bankrupt? And we are all of opinion 
that it could not; for that the plaintiff Goddard could not ſwear 
that this debt was due and owing to him before he actually paid 
the debt and coſts upon the judgment upon the bail-bond in 
Jaruary 1765, which was ten months after the act of bank- 


ruptCy. 


The bankrupt acts do not ſay what kind of debts ſhall come 
under the commiſſion, the flat. 4 & 5 Ann. c. 17. fays perſons 
becoming bankrupts and conforming, &c. ſhall be diſcharged 
from all debts due and owing at the time of the bankruptcy, 
and if ſued for any ſuch debt, may plead in general, that the 
cauſe of action, accrued before ſuch time as he became bankrupt ; 
we think that the words cauſe of action, mean ſuch a debt as 
is due and owing, and payable in all events; the creditor muſt 
wear to the ſum due, and if he ſwears to more than is due he 
will be guilty of perjury. A debt may be due at the time of 
the bankruptcy, though not demandable till ſome time afterwards, 
and therefore the /tat. 7 Geo. 1. c. 31. was made to let i ſuch 
dehts to be proved under the commiſſion ; and though the pre- 
amble of that ſtatute ſpeaks only of bonds, &c. given for 
goods in trade, yet the enacting words extend to all forts of 
bonds for payment of money, and that the words /uch ſecurity, 
do not mean ſecurity for ſucha ſort of debt, but ſecurity by bonds, 
bills, notes, Cc. Swaine verſus De Mattos, at Guildoa'!, per Lee 
Ch. Juſt. Trin. 17 Ges. 2. Upon the opinion of the court of B. 
R. in Tully verſus Sparkes. 2 Stra. 867, 868. touching debts pay- 
able upon contingencies which may never happen, the parlia- 
ment interpoſed, and made the at. 19 Geo. 2. and extended the 
bankrupt laws to reſpondentia bonds, Cc. and ſee 2 Wilhams 
297. the caſe ex parte Caſwell and others. There was a caſe ex 
parte Mitch.1l 23d December 1751. A trader on his marriage gives 
bond to a truſtee, to ſecure a ſum of money to his wife, be- 
comes a bankrupt and pays 9s. in the pound; the wife pe- 2 Vern. 662. 
ttioned to come in as a creditor, on the principle of the //az. 
7 Geo. no body oppoſed her; Lord Hardw:i.ke doubted and had it oy 475 
oke to again, and then thought it improper; but at laſt by TAs mag 
the conſent of the aſſignee the wife was allowed to come in; but thirgton, 
it is now ſettled, that upon ſuch a proviſion for a wife ſhe can- e ef a wife. 
not be admitted a creditor. In caſe of debts uncertain in point 
of liquidation, as between two merchants in ballancing accounts, 
then the matter reſts upon a claim, to aſcertain the ſum that was 
due at the time of the bankruptcy. 
2 


In 


CC 
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In aſſault and battery before bankruptcy; during the bank. 
ruptcy plaintiff has a verdict with damages, but had not Jud. 
ment till after the certificate. Court of opinion the plaintiff could 
not come in under the commiſiion, that it was not a proveable 
debt, or a debt due at the time of the bankruptcy. Walter and 
Sherlock. Hil. 23 Geo. 2. 


This is an action of the caſe upon a verbal promiſe, ſounding 
wholly in damages, at the time of the bankruptcy the plaintiff 
Goddard had ſuſtained no damage, it was then wholly uncertain 
whether he would ſuffer any damage; one cannot ſay what c:. 
tain debt he could ſwear to; he brings a writ of error upon the 
judgment recovered againſt him on the bail-bond, and thereb 
would induce the court of Exchequer Chamber to believe that 
the judgment was erroneous, and that he owed nothing there. 

upon; how then can he go at the ſame time before the com- 
miſſioners, and ſwear the defendant owed him ſo much money 
on that account, when he had not paid a farthing of it? The 
plaintift could not have ſworn to a debt in this caſe, ſo as to 
have held Yanderheyden to ſpecial bail; they ſaid they did not 
rely on the caſe of CHilton verſus 1//hijim. Upon the whole, th: 
court was of opinion that judgment muſt be for the plaintis, 
and the poſtea was accordingly ordered to be delivered to him, 
fer totam curiam. | 


Sampſon ver/us Appleyard. C. B. 


In treſpaſs, RESPASS, quare clauſum fregit. The defendant plead— 
e 95 ed ½. Not guilty. 2%. He preſcribed for a certain 
* over Way, (leading from a certain common 4:2hway in Bir gin) into, 
the cloſe in through and over the plaintiff's cloſes in which Sc. the plaintif 
3 by his replication traverſed the preſcription, whereupon Fre 
the termin Was joined. At the trial of this cauſe, the council for the de— 
e _ fendant, having admitted the treſpaſs, called ten witneſſes, who 
8 clearly proved the defendant's right of way. But it appeated 
fendant. upon the evidence, that this way did not lead from a common bigd- 
3 Way, but did lead from a certain private way in Pint in; whete— 
a new tral, upon it was objected at the trial, that the defendant had not 
De Om proved his preſcription to the way, it being laid in his plea that 
3 zen the zerminus a quo was from a common Sig , whereas the proof 
| was, that it was from a private way ; but the right to the way 
over the plaintiff's cloſes in which, c. being clearly proved, 
Mr. Juſtice Gould, before whom the cauſe was tried, left it to the 
jury (nine of which jury having had a view) who found a verdict 

for the defendant for his right of way, 


And 
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3 
And now Serjeant Leigh for the plaintiff moved for a new 
trial, objecting that the defendant had failed in proving the pre- 
ſcription as laid in his plea ; that the fermini a quo, and ad quem 
over what land ought to be laid, and proved with the utmoſt 
certainty, that here the ferminus a quo, was laid to be a com 
h.ohway, but was proved to be a private way; and he cited Lit. 


Rep. 295. 


Serjeant Burland for the defendant—The merits of this caſc 
have been tried, and the courts do not grant new trials for any 
little ip in pleadings where they ſec that the merits have been 


not a material part of the preſcription 3 the defendant is called 
upon in this action to ſhew his right of way over the place in 
v-hich, &c. he pleads that he has Vat right by preſcription, 
the material part of which preſeription is confined to the /ocus in 
quo ; the plaintiff could not have replied that the terminus à quo 
was from a private way, abſque hoc that it was from a common 
lig l way, becauſe the merits could not have been tried upon an 
iſſue taken on at traverſe. 


Lord Chief Juſtice De Grey—This is a motion for a new trial, 
becauſe the defendant in his plea has miſtaken one abuttal of the 


amend his plea according to the evidence, and would have ano- 
ther verdict, in all human probability, having given ſuch clear 
proof of his right by many witneſſes. | 


Upon this record, it is certain that the defendant was bound 
to prove his right of way as it is pleaded ; he has proved it to a 
common intent; the terminus à quo is pleaded to be a common 
highway, {it is not deſcribed to be the King's highway) and a 
common highway may be a private way in common ſenſe and un- 
derſtanding ; however, the merits have been tried, and therefore 
2 new trial ought not to be granted. | 


Nares juſtice I am of the ſame opinion; and the court never 
grants a new trial when they clearly ſee the merits have been 


tairly and fully tried. 


Gould Juſtice I am of the ſame opinion; and that in plead- 
ing a right of way you need not deſcribe the rer minus à quo, be- 
cauſe the plaintiff may reply extra viam, which will be a matter 
for evidence. 


New trial refuſed per totam curiam. 


way; if a new trial was to be granted, the defendant would 


4 A Roe 


tried; but I ſubmit it to the court, that the terminus à quo, is Palmer 4:5. 
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In «je ment 
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of an heir dy 
deſcent, the 
demie was 
141d on the 
Cay his an- 
ceſtor died, 
and held well 
enough after 
a veruict. 


FiTi9n of 
law ought t9 
hurt no man, 
but aid much 
it Way, 


See Butler 
and Baker's 
cale, 3 Rep. 
1 


Ros, on the demiſe of Wrangham, vers Herley, 
. B. 


FN JECTMENT. The leſſor of the plaintiff claimed hy 
F. deſcent from his anceſtor, who died on the itt day of 
January 1771, at five o'clock in the morning; the demiſe was 
laid in the declaration on the ſame iſt of Fonnary to hold from 
the ziſt day of December then laſt paſt. After the merits had 
been gone into at the trial of the cauſe before Mr. Juſtice ould, 
it was objected that the leſſor of the plaintiff had no title at the 
time of the demiſe, which appears to be made when his an- 
ceſtor was living, for he did not die until five o'clock on the 1| 
of January, ſo was alive that day; but the leſſor having clearly 
made out and proved his title, the judge directed the jury to find 
a verdict for the plaintiff, which they did accordingly. 


And now it was moved to ſet aſide the verdict, becauſe the 
anceſtor from whom the leſſor of the plaintiff claimed by deſcent 
was living on the 1ſt of January 1771, till five o'clock in the 
morning, and there is no fraction in a day, ſo that in fiction of 
Jaw, he was alive all that day, and the leſſor of the plaintif's 
title did not accrue until the beginning of the next day the 2d of 


TFanuary. 


But per totam curiam. If my anceſtor die at five o'clock in 
the morning, I enter at ſix, and make a leaſe at ſeven o clock, 
it is a good Teaſe, 


It is ſaid there is no action in a day, but this is a tin in law, 


clio juris neminem lædore debet, but aid much it may, and this 


is ſeen in all matters where the law operates by relati.n, and di- 
iſion of an 7:{tant, vrhich are ffs in law. A conſtable takes one 
who had ſtruck another, and then ſets him at liberty, the party 
ſiricken dies of the ſtroke; this is felony ab into, but not to the 
prejudice of the conſtable who ſuffered his eſcape. 11 Hen. 4. 12 
b. pl. 26. A fine is levied ſur render, the conuſee by fiction in 
law hath ſe;fin in an inſtant to make this render back, but to no 
Other purpoie to the prejudice of the conuſor, for the conulee s 
wife og not have dower, nor ſhall the land be ſubject to any 


flatute, Cc. in which the conuſee was bound, See 2 Rep, Ld. 


Coomzell's cafe. ——=-If a man were born the 1ſt of F:bruary and 
lived io the 35ſt of 7 anuary 21 years after, and at five o'clock in 
the morning of that day makes his c, and dies by fix at night, 
thut <1 1s good, and the deviſor is of age 2 Ld. Raym. 1096. 
In an action on the caſe for diſlurbance wr his common, an ex- 

ception 
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ception was taken to the declaration that the demiſe to the plain- 

tif 18 alledged to be on the 26th of March, and the tert done 

to the plaintiff 18 ſuppoſed to be on the 1ſt of May following, 

and it is not alledged that the plaintiff entered before the iſt of 

Maj ; but to this it was anſwered by the court, that it ſhall be 

intended that he entered immediately after the making of the 

I-ife, 1 Lutw. 108. And lee 2 Burro. 1162. Small on the demiſe 

if Baker verſus Coe and Skinner, where amendments in ejec- 

nent are carried much further than formerly; 1/7. A verdict A verdi 
cures a defect in ſetting out the ite, though it cannot cure a de- cee defect 
14 -ny a | 0 . * . . in ſetting out 
fectroe title. d. After a verdict, if the objection be grounded u tit. 

upon the mere miſtake of the clerk, or a trifling nicety, there is though it 

no need of any actaal amendment at all, the court will overlook the pn 8 
exception. —By fiction in law, the whole term, the whole time of ite, 

the allizes, and the whole ſeſſion of parliament may be and ſome- 

times are conſidered as one day, yet the matter of fact thall over- 


turn the fiction, in order to do juſtice between the parties. 


The rule to ſhew cauſe why the verdict ſhould not be ſet aſid: 


was diſcharged. 


Meres et al' ver/zs Anſcll . 


RE SPASS guare clauſum fregit, treading down the Evidence. 
graſs, digging the foil, Sc. in Milleroft; the defendant 
pleaded 1/7. Not guilty. 24. A licence. 


This cauſe was tried at the laſt aſſizes before Lord Mansfeld, 
when a verdict was found for the defendant. And now ſerjeants Parol evi- 
Lrigh and Glynn moved to ſet aſide the verdict, and for a new 92 bill 
rial * 1 10 hat Lord af LEE NS 3 be ad- 
trial, upon this ground, (772.) that Lor ansfield admitted mitted to con- 
parol evidence to be given at the trial, which contradicted an tradict an 
agreement in writing, to which, the fame perſon who was ad- a. 50g is 
m:tted to give ſuch parol evidence, was a ſubicribing witnels, 


and had himſelf the cuſtody of the written agreement. 


Upon Lord Mangfieſd's report, the facts appearing upon the 
trial were, that Meres and I. had the occupation of certain 
cloſes of land of Meres, called Mz//cro/t and Borebam's Field, and 
that the defendant Anſell and his partner, came to this agree— 
ment with them by a memorandum in writing, ſigned by all the 
laid four parties, and atteſted by one Joſeph Mattheros, whereby it 
was agreed by defendant Anſell and b's partner, to exchange 
their copper--mill, Sc. with Meres and H. in confide:atioa of 


the graſs and veſture of hay, to be taken by Anſel: and partner 
from off Borebam's Meadow, and articles weie to be made accord- 


ingly, 


n 
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ingly, this was in the year 1765, but no mention in the agree. 
ment is made of the cloſe called Milleroſt, in which, Se. and 
only a ſpecial particular intereſt in Borcham Meadow. 


It further appears by Lord Mansfie!d's report, that the defer. 
dant An/el/ and his ſervants by his order walked in Mil ert gt, and 
trod down the graſs there growing as high as their knees, on Pur. 
poſe to have it determined at law, whether the defendant Anfel 
and partner were not intitled to the poſſeſſion of Mi Icroſt as wel 
as the hay of Boreham Meadow ; ſo that here is a clear treſpai 
proved. 


Matthews the ſubſcribing witneſs was ſubpenaed to gire 
evidence on the part of the defendant, but was called by the 
plaintiff, when he produced and proved the written agree- 
ment, and further depoſed, that it was at the ſame time (whe 
the written agreement was made) agreed by the parties by par; 
that Anſe l and partner ſhould not only have the hay from cr 
Boreham Meadow, but alſo the whole poſſeſſion of the ſoil ani ME 
produce both of Boreham Meadow and Millcroft ; and the repor Wi 
further ſays, that there was another witneſs to prove the fame 
matter. The defendant called no witneſs, whereupon it was left 
to the jury who found a verdict for the defendant, and Lori 
Mansfield reports he is not diſſatisfied with the verdict. = —— 


| Serjeant Burland for the defendant—Submitted it to the court, 
that Matthews was the plaintiff's witneſs, and that what he h 
depoſed extra the written agreement, was no more than an er 


planation thereof, which was frequently admiſſible; but * 


Per curiam We are all clearly of opinion that the verdict h 
wrong, and muſt be ſet aſide; that no parol evidence is admiſlibk nit 
to diſannul and ſubſtantially to vary a written agreement; th: 12 pe 
paro! evidence in the preſent caſe totally annuls and ſubſtantially WM * 
alters and impugns the written agreement. Indeed in ſome cas 
of vills and deeds, where there are two Johns named, or tuo 


Blackacres mentioned, parol evidence may be admitted to e The 
plain which John, or which Blackacre was meant and intendei ſuch a 
by the will or deed. The rules of evidence are univerſally th: convey 
ſame in courts of law and courts of equity, Suppoſe a bill n rccove 
equity was to be brought by the defendant to have a ſpeciic I 
performance of this agreement, the court would not admit pars Thi 
evidence. & icrjean 

fendan 
Lou cannot depart from the writing, but may argue touch. whole 
ing the operation thereof. If a man agrees in writing to el a verdi 


Biackucre for 1000 /. ſhall parol evidence be admitted that be and ju 
3 | intended 


n 
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:ntended Ihiteacre ſhould alſo paſs ? Certainly it ſhall not. This 


appeared to be a wilful treſpaſs, no licence was proved ; the 
agreement only extends to taking the hay of Boreham Meadow, 
And expreſſio unius ęſt excluſio alterius, Upon the whole, we 
have not the leaſt doubt, but that there ought to be a new 
trial. SO 


Per totam curiam a new trial was granted, 


Hilary Term 


12 Geo. 3. 1772. 


Thruſtout ver/us Coppin. C. B. 


JECTMEN T. The caſe was; a man being poſ- A man poſ- 
ſeſſed of a beneficial leaſe of a term for years, of the felled of a 

2 . . 5 : 22 term for years 
premiſes in queſtion, in right of his wife as executrix in right of his 
to her former huſband, grants and releaſes all his right, wife, as exe- 
title and intereſt of and in the ſame premiſes, to the leſſor of the way ray 
plaintiff. band, has 


power to 
grant and convey the lame. 


The queſtion is, Whether the huſband by the marriage had 
ſuch a title to the leaſe veſted in him, that he could transfer and 
convey the ſame to the leſſor of the plaintiff, ſo that he can 
recover in this action ? | 


This cafe was well argued at the bar laſt Michaelmas term b 
lerjeant Leigh for the plaintiff and ſerjeant Whitaker for the de- 
fendant ; and after time taken to conſider 'till this term, the 
whole court was of opinion for the plaintiff, and this being after 
a verdict, the p:/tea was ordered to be delivered to the plaintiff, 
and judgment was entered for him accordingly. | 

4 B | Caſes 


— a ths r 
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Caſes cited by ſerjeant Leigh for the plaintiff, enk. Cent. 79. 
Dier 183. Salk. 306. 5 Rep. 27. Ruſſel's caſe. 


Caſes cited by ſerjeant Whitaker for the defendant. Co. Li- 
451. Plowd. 294. Wm. Jones 248. 


And ſee various caſes upon this matter cited by the court 


root tit. Executor, pl. 47, 9, 101, 151, 178. Fitz. tit. Exe- 
cutor, pl. 23. Cro. Eliz. 278. Loftus's caſe. 


And ſee Arnold verſus Pidgood. Cro. Jac. 318. a caſe cited 
by Lord Chief Juſtice De Grey directly in point. It was debt 
upon the flat. 2 Ed. 6. ch. 13. for not ſetting out tithes : 
« the caſe was, a man being poſſeſſed of a leaſe of tithes in 
« right of his wife as executrix to her former huſband, grants 
4 fotum jus, titulum & intereſſe ſuum de et in decimis prædictis. 
« After verdict for the plaintiff (who claimed under the faid 
grant) it was moved in arreſt of judgment that the declara- 
tion was not good, becauſe the plaintiff had not ſet forth any 
good title to have the tithes; but the whole court' unani- 
« mouſlly reſolved that the grant was good, and the leaſe he had 


« in the tithes in right of his eme, did thereby paſs, &c. And 
judgment was for the plaintiff.” 


1] 


Eaſter Term 
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Atkinſon verſus Teaſdale. +, 


The record Cumber land, OSEPHTEASDA LE, late of Little Gill 
is of Trinity (to wit) in the pariſh of Aldſton in the county aforeſaid 
term, 11Geo. yeoman, was attached to anſwer unto Thomas 
onde Atkinſon in a plea of treſpaſs on the caſe, c. And thereupon 

the ſaid Thomas, by Jobn Ward his attorney, complains, for 


3 | that 
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that whereas the ſaid Thomas, on the iſt day of January in the 
vear of our Lord 1768, and before, was, and from thence con- 
tinually hitherto hath been and ſtill is lawfully poſſeſſed of and 
in a certain neſſuage and diverſe (to wit) two hundred acres of 
/and with the appurtenances, Iying and being in the pariſh of 
O:zeby in the ſaid county of Cumberland, and by reaſon thereof 
the ſaid Thomas, during all the time aforeſaid, had and of right 1 erb 
ouzht to have had, and ſtill of right ought to have common of ance of com- 
ature in and upon a certain waſte or common called Oyzeby ue F.. 
Fell, in the pariſh of Ougeby aforeſaid in the ſaid county of Cum- 
beriand, for all his commonable ſheep levant and couchant upon 
his ſaid meſſurge and land with the appurtenances, every year, at 
all times of the year, as belonging and appertaining to his ſaid 
meſſuage and land with the appurtenances ; and whereas the ſaid 
Thomas, on the ſaid iſt day of January in the year of our Lord 
1768, and before, was, and from thence continually hitherto 
hath been and ſtill is- lawfully poſſeſſed of and in diverſe (to 
wit) two hundred other acres of /and with the appurtenances, 
lying and being in the pariſh of Ozzeby aforeſaid in the ſaid county 
of Cumberland, and by reaſon thereof he the ſaid Thomas, during 
all the time aforeſaid, had and of right ought to have had, and till 
of right ought to have common of paſture in and upon the ſaid 
waſte or common called Ouzeby Fell, for all his commonable 
ſheep levant and couchant upon his ſaid laſt mentioned land with 
the appurtenances, every year,at all times of the year, as belonging 
and appertaining to his ſaid land with the appurtenances ; yet the 
ſaid *;ofeph well knowing the premiſes but contriving and malici- 
ouſly intending to injure and prejudice the ſaid Thomas in this behalf, 
and to deprive him of the benefit and advantage of his ſaid common 
of paſture belonging to his ſaid tenements with the appurtenances 
reſpectively as aforeſaid, while he the ſaid Thomas was poſſeſſed of 
his ſaid tenements with the appurtenances as aforeſaid and had 
ſuch right of common of paſture as aforeſaid, (to wit) on the iſt 
day of January in the year of our Lord 1768 aforeſaid, and on 
diverſe other days and times between that day and the day of the 
ſuing forth of the original writ of the ſaid Thomas at the pariſh 
aforeſaid, wrongfully and injuriouſly eat up, depaſtured and 
ſpoiled, the graſs then growing and being in the ſaid waſte or 
common with divers ſheep and lambs, (to wit) two hundred 
ſheep and two hundred lambs ; whereby the ſaid Thomas could 
not for a long time (to wit) during all the time laſt aforeſaid, 
have, uſe or enjoy his ſaid common of paſture in and upon the 
laid waſte or common in ſo ample and beneficial a manner as he 
ought to have had and enjoyed the ſame ; but during all that 
time was deprived of great part of the profit and benefit thereof, 
| to 
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to the ſaid Thomas his damage of 20 J. and therefore he brings 
his ſuit, &c. 


And the ſaid Joſeph by Peter Brougham his attorney, comes and 
defends the wrong and injury when, &c. and ſays that he is not 
guilty of the premiſes aforeſaid before laid to his charge, as the 
{aid Thomas above complains againit him; and of this he puts 
himſelf upon the country; and the ſaid Thomas doth the tame 
likewiſe : therefore the ſheriff is commanded that he cauſe to 


twelve, Sc. by whom Sc. and who neither &c. to recognize, Es. 
becauſe as well, Ec. 


This cauſe was tried at the laſt ſummer aſſizes before Mr. 
Juſtice Milles, when a verdict was found for the plaintiff, ſubject 
to the opinion of this court, upon this ſhort caſe ; which ſtates, 


That the plaintiff at the trial proved his right of common as 
it is laid in the declaration, and that the defendant was alſo a 
commoner and had ſurcharged the common by putting on more 
than his Hint, whereupon it was objected, that the plaintiff could 
not recover under this general form of declaring ; ſo a verdict 
was for the plaintiff, ſubje& to the opinion of the court, whe- 
ther the plaintiff hath a right to recover. 


This caſe was twice argued at the bar; in Michaelmas and 
Hilary terms laſt. 


Serjeant Leigh for the plaintiff — This is an action brought by 
one commoner againſt another, the plaintiff in his declaration 
ſhews his own particular right of common, and charges, in ge- 
neral, that the defendant intending to injure him, and deprive him 
of the benefit of his common, on the 1ſt day of Fanuary 1768, 
and on divers days and times between that day and the day of 
ſuing forth the original writ, wrong fully and 1rjurioufly eat up, 
depaſtured and ſpoiled the graſs then growing and being in the 
common, with divers ſheep and lambs, (to wit) 200 ſbeep and 200 
lambs, whereby the plaintiff could not for a long time, (to wit) 
during all the time aforeſaid, have, uſe, or enjoy his common of 
paſture in and upon the ſaid common, in ſo ample and beneficial 
a manner as he ought to have had and enjoyed the ſame ; but, 


during all that time was deprived of great part of the benefit and 
profit thereof ; which he lays to his damage. 


It is objected, that this being an action by one commoner againſt 
another, that the declaration is too general, and that it ought to 
have ſet forth the defendant's particular right of common, and 


to 
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to have charged that he had exceeded that right, by putting on to 
the common a certain number of a certain ſpecies of cattle which 
hc had no right to put on. 


In anſwer to this objection. It doth not lie in the plaintiff's , f. 10. 
mouth to ſay in his declaration what the defendant's particular Mod 6. 
right of common is, he is charged with «erongfully and in- "<< 199. 
jurioufly eating up and depaſturing the common with divers 
iheep and lambs; it is no ſurprize upon the defendant, who 
beſt knows his own right, and might have pleaded it if he 
had thought proper, or might have come prepared to have given 
it in evidence at the trial (as this is an action upon the caſe) 
upon the general iſſue, and that he had not put on more cattle 
than he had a right to put on, which would have fully juſtified 
hin. 


Serjeant Jephſon for the defendant—The declaration is bad. 
The objection to it, is, that this being an action brought by 
one c:mmoner againit another for ſurcharging the common, the 
plaintiff ought to have ſet forth the defendant's particular right 
of common, and ſhewn how he had exceeded t right. There 
is no doubt but this is an action by one commoner againſt aus- 
ther, becauſe hot appears in the ſtate of the caſe ; but it doth 
not appear by the declaration that the defendant is a commoner, 
as 1t ought to have appeared. 


ah 
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The declaration only ſets out the plaintiff's right of common, 
and that the defendant wrongfully put 7 his cattle and eat up 
the graſs, fo that the plaintiff could not have and enjoy his com- 
mon in ram amplo modo Ec; at the trial it appeared by the evi- 
dence for the plaintiff that the defendant had a right of common, 
and had put on more cattle than he had a right to put on, but this 
not being the caſe made by the declaration, the defendant's coun- 
te] called no witneſſes, but objected to the declaration becauſe the 
uctendant's right, and the particular /urcharge was not ſtated. 
merein; that this being an action upon the caie, the whole cate 
bazht to have been ſtated and ſet forth in the declaration. 


If this had been an action by a commoner againſt a ranger, it 
mult be admitted, that this declaration would have been good ; 
but it is otherwiſe in the cale of an action by one commoner 
againſt an:tber, or how is the defendant to know whether the 
plaintiff conſiders him as a commoner or a flrauger 5 In an action 
by a commener againſt the /ord, it muit be ihewn in the decla- 
ration how i fact he has exceeded his limited right. | 


4 C | Lord: 
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Lord Chief Juſtice De Grey—Formerly, if one of the com- 
moners had ſurcharged the common, by putting in more cattle 
into the common, than he ought to have common for there, 
then zhat commoner who was aggrieved, ſued out a writ of ad- 
meaſurement of paſture, and, by that ſuit, all the commoners were 
admeaſured, as well thoſe who had not ſurcharged the common, 
as he who had ſurcharged it; and he who brought the action 
was alſo to be admeaſured. This writ of admeaſurement was an 
excellent remedy, whereby the ſeveral rights of all the com- 
moners, were fairly ſettled and aſcertained by a jury. Yide the 
proceſs upon this writ, /zb. imtrationim, fol 212. a. b. printed by 


Hen. Smythe without Temple-bar, anno 1546. 


Inſtead of this writ of admeaſurement againſt a commoner for 
a ſurcharge, an action upon the caſe has been introduced, and 
uſed as a more eaſy and ſpeedy remedy for one commoner againſt 
another. | 


I am of opinion, as at preſent adviſed, that this general way 
of declaring is well enough ; the declaration ſtates the plaintiff's 
right of common, and that the defendant has wrong fully and 
injuriouſly eat up, depaſiured and ſpoiled the graſs in the con- 
mon with divers ſheep and lambs ; and the caſe ſtates that this 
is true; for it ſtates that he ſurcharged the common, by putting in 
more than his fiint, The defendant certainly knows his own 
right, and might have given it in evidence upon the general 
iſſue; and there is no prejudice to cither ſide by this general way 
of declaring. 


Gould Juſtice—Courts of juſtice now are more liberal in allow- 
ing of this general way of declaring, than they were formerly; 
it is ſufficient now to alledge that the plaintiff is poſſefſed of a 
certain mefſſuage and lards, and by reaſon thereof has a right of 
common in ſuch a place, and that the defendant wrongfully 
diſturbed him in the enjoyment thereof ; here is a ſubſtantial 


charge alledged for the plaintiff, that he had a right of common 


as belonging to his tenements, and that the defendant wrong- 
fully and injuriouſly depaſtured the common with ſheep and 
lambs ; and the fact turns out to be true upon the trial, that he 
has been a wrong-doer. I am of the ſame opinion with my 
Lord Chief Jufiice ; the defendant knows his own right, and 
might either have pleaded it ſpecially, or have given it in evl- 
dence at the trial. 


Nares Juſtice—I have ſome doubt whether the declaration in 
this caſe is good ; for it appears from the ſtate of the caſe, that 


this action is brought by one commoner againſt another, for ſur- 


I | | charging 
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charging the common with more cattle than he had a right to 

ut on, but the declaration ſays not a word of fſarcharging ; and 
therefore it ſeems to me that the plaintiff ought to have ſhewn, 
that the defendant unjuſtly overcharged the common, by putting 
on a certain number of cattie beyond his flint, See Hern's pleader 
207, & 64. where the action is for turning on 100 ſheep, which 
ſort of cattle defendant had no right to turn on. The defen- 
dant being a commoner in this caſe had a right to turn on his 
ſheep and lambs /ewant and couchant ; but what particular in- 
jury he has done to the plaintiff does not appear in the declara- 
tion with ſufficient certainty, as it ought, in my opinion. 


Whereupon the court adjourned the caſe, to be argued again 
at the bar. 


Serjeant G hun for the plaintiff—At the trial of this cauſe be- 
fore Mr. Juſtice Willes, the plaintiff proved his right of common 
as it is laid in the declaration, and that the defendant, who had 
a right of common in the ſame waſte or common in reſpect of a 
parcel of land in his poſſeſſion, ſurcharged the common by de- 
paſturing more ſheep thereon than he had a right to do within 
the time mentioned in the declaration ; upon this evidence the 
counſel for the defendant, without calling any witneſſes, objected 
that the plaintiff ought to have declared more particularly and 
ſhewn the defendant's right of common, and, in fa#, in what 
manner he had exceeded zhat right, by putting in a certain num- 
ber and ſpecies of cattle which he had no right to put on. 


In anſwer to this objection, I ſubmit, with deference to the 
court, that the plaintiff is not obliged to take notice of the de- 
fendant's right, or that the defendant has any right of common 
at all, but may conſider him as a mere ſtranger, and a wrong 
doer; it was incumbent upon the defendant, who beſt 
knows his own right, to have pleaded it ſpecially, and juſtified 
the putting on his ſheep and lambs ; or to have proved it in 
evidence at the trial. The caſe with reſpect to the herd is dif- 
ferent where he ſurcharges, or does any other act which hinders 
a commoner from enjoying ſufficient common ; it muſt be ſpe- 
cially ſhewn in the declaration ; becauſe every commoner mult 
be ſuppoſed to know the /ord's right, who is the owner of 
the foil, and may incloſe, or do what he pleaſes with it, if 
he leaves ſufficient common for the commoners ; but it would 
be laying the commoners under great difficulty to oblige them, 
to ſet out the claim or right of every commoner who wrong- 
fully puts on cattle. N 


: Serjeant 


2d Argu- 
ment, Hil, 
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Serjeant Purland for the defendant The plaintiff has not de. 
clared upon his right and true caſe, for this declaration is againſt 
the defendant as a ranger, and it now appears to the court that 
he has a right of common upon the waſte or common in the de- 
claration, ſo is not a ranger. 


The declaration alledges that the defendant wrongfully and in- 
Juriouſly eat up, depaſtured and ſpoiled the graſs in the com- 
mon, with divers ſheep ond lembs (to wit) 2c ſheep and 200 lambs ; 
which laſt words coming under a v:d:/icet are immaterial, and 
mere ſurpluſage ; Which being rejected as ſuch, it will and 
thus, that the defendant eat up, depaſtared and ſpoiled the graji 
in the common with divers ſheep and lambs ; which, it appears, 
he had a right to do, becauſe he was intitled to common there, 
as belonging to certain lands in his poſſeſſion ; but the declara- 
tion alledges that the defendant wwrongfuly and injurioufly eat up, 
Se. I inũſt he did not act wrong fully ard injuriouſly, becauſe he 
had a right to put on divers catt e as appears by the caſe ſtated, 


\ 


Tere being no certain charge againſt the defendant in the de- 
claration, how could he come prepared at the trial to prove his 
right to put on a certain number of cattle? Suppoſe he had a 
richt to put on all his cattle which were /erant and couchant on 
his farm, he muſt prove how many his land will maintain ; but 
then he mult firſt be charged with putting on more than were 
lovant aud couchant, 


It is faid the defendant might have pleaded his right of com- 
mon for all his cattle /evan? anti couchant upon his tenement (if 
at be his right) and that he put his ſaid cattle (fo /erart and 
couchant) on the common to depaſture there, as it was lawful 
for him to do. If the defendant had pleaded in this manner, 
the plaintiff muſt either have traverſed his right of common; or 
muit have confeſſed his right and replied that he put on more 
than were /event and couchant ; in either of which cafes the 
plaintiff muſt have failed; for the defendant's right of common 
was ſhewn by the plaintiff himſelf at the trial!; and if the plain- 
| tiff had replied that the defendant put on more than were / van! 
and couchant, thot would have been a dparture from his declare- 
tion, as it ſeems to me; becauſe the declaration doth not charge 
the defendant with putting on more cattle than were levant and 
cou bunt. But if this would not have been a departure, yet we 
inßiſt the plaintiſf ought to have declared upon a ſurcharge, this 
being againſt a commsner ; and not in this general way, as if the 
action was againſt a mere franger who has no right at all to 
put on any cattle ; it is confounding the nature of actions. 


3 Where 
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Where a man hath common of paſture for his cattle and 
is diſturbed by a franger, he ſhall have a quod permittat habere 
communiam paſture ; but where one commoner is diſturbed by 
another commoner who ſurcharges the common, the writ of 
meaſurement of. paſture lies between them, and the declarations 
in theſe two actions muſt purſue the writs reſpectively. See the 
writ of quod permittat habere communiam paſture, Fitz, N. B. 123. 
edit. per Raſtail, anno 1635. and the declaration plea and iſſue 
joined thereon. Hern. 641. B. Hull. 13 Fac. Rotulo 68 5. And 
for the writ of admeaſurement ſee Fitz. N. B. 12 5. a. and the de- 
claration thereupon, lib. intrationiim, fol. 104. a. b. Co. Entr. 48. 
a. pl. 1. Raft. Entr. 23. 


Theſe two writs are now out of uſe, for at this day, actions 
for ſurcharging, and diſturbances in rights of common, are turned 
into ſpecial actions upon the caſe ; but ſtill the ſpecial nature of 
the caſe ought to be ſhewn in the count. 


It is objected for the plaintiff, that the defendant may be con- 
ſidered as a ftranger to the plaintiff, and that he is not conuſant 
of the defendant's particular right of common. 


In anſwer to this, I apprehend the plaintiff, by declaring in 
this manner, has undertaken to ſhew that the defendant has no 
right of common at all; it alſo appears from the ſtate of the 
cale that the plaintiff knew the defendant was a brother com- 
moner, and ſo mult alio know the defendant's particular right. 


When a commoner diſtrains cattle damage feaſant on the com- 
mon, he muſt know whether they are the cattle of a commoner 
or a flranger, at his peril, for he cannot diſtrain the cattle of a 
comunoner. 


Suppoſe an action was brought by one commoner againſt ano- 
ther, for putting on to the common a certain kind of cattle which 
he had no right to put on, I apprehend a declaration charging 
that he wrongfully put on divers cattle, viz. 200 ſheep and 2009 
lambs would be bad; for the ſheep and lambs coming under a 
videlicet are wholly immaterial. See Hern's Plead. 64. Aſbton g 
Entr, 60. Robin. Entr. 42. 1 Mod. Entr. 121. 2 Inſtr. Cleric. 
241. 2. 8o that if the action be againſt a commoner or againſt 
the lord, the ſurcharge muſt be ſhewn. 2 Mod. 6. but againſt a 
ſiranger it need not be ſhewn. See 1 Lutw. 101. 2. 


Upon the whole I ſubmit it, that if the action be againſt a 
commoner, or any perſon having an intereſt in the herbage, the 
declaration mult ſhew the /urcharge, or the particular injury, or 

| 4 D | thing 
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thing done whereby the plaintiff is hindered of having his com- 
mon; the right of a commoner to the herbage is as good as the 
lord's right; the lord cannot incloſe, dig turfs, gravel, ſoil, Ge. 
without leaving ſufficient herbage for the commoners. I take 
it upon this principle, if the /ord grants me common for 100 
beaſts, if there is not ſufficient for him and me he cannot common 
with me, for it would be contrary to his grant; all commons 
were originally by grant ; the commoner has, at leaſt, as good 
an intereſt in the herbage as the /ord has. I remember a caſe 
at Wincheſter aſſizes like the preſent againſt a commoner, where 
I made the like objection to the declaration as was made at 
Carliſle in this caſe ; the plaintiff was nonſuited, and afterwards 
brought another action and then ſhewed the ſurcharge in his 
declaration. | 8 


Setjeant Glynn in reply I admit that the words coming under 
the videlicet are immaterial and mere form; but the charge in 
the declaration, that the defendant on the iſt day of January 
1768, and on divers other days and times between that day and 
the day of ſuing forth the original writ of the plaintiff wrong- 
fully and injuriouſiy eat up, depaſtured and ſpoiled the graſs then 
growing and being in the faid waſte or common with divers 
ſheep and lambs, is material and ſubſtantial ; the defendant might 
have ſhewn his right by evidence at the trial, that he had done 
no wrong or injury, and that he had only put on ſuch cattle, as 
by law he had a right to put on to the common, 


The guod permittot habere communiam paſture is a writ quia 
timet, and the writ of admeaſurement is a pacific writ for aſcer- 
' taining and ſettling the right of common of all the commonets. 


Blackſtone Juſtice But the writ of ſecundd ſuperoneration? is 
not a pacific writ, for if a man be once admeaſured by a writ of 
admeaſurement, and afterwards he ſurchargeth the common again; 
then the party who ſued the firſt writ ſhall have a writ ge fe. 
cunda ſuperoneratione, and ſhall recover his damages againſt him 
that was defendant in the firſt writ, and alſo he ſhall fotfeit unto 
the King the cattle which he put in over and above the due 
number, after the admeaſurement made, by the fat. Weftm. 2. 
cap. 8. 13 Ed. 1. See the writ and count thereapon, Fitz. 
N. B. 126. 


Serjeant Glynn—I ſay the caſe of the lord is very different 


from that of a commoner, the lord mult be preſumed io know his 


own and his commoner's right beſt. Whoevet claims a tight 


in the ſoil of another, has taken upon himſelf to ſtate and prove 
that right, If the lord pleads the common bar of liberum tene- 
| 12 f mentum, 


— — 


— 
* 


Eaſter Term 12 Geo. 3. 1772. 
— the plaintiff muſt ſhew his right in his replication. The 
caſe of a commoner 1s different. $5. 


287 


Lord Chief Juſtice De Grey I think ſtill, the declaration is 
well enough, and that the defendant ought to have come pre- 
pared to have proved his right at the trial. 


Gould Juſtice—I defire we may take time to conſider, for the 
caſe is of great conſequence. 


Blackſtone Juſtice I give no opinion at preſent ; there is no 
caſe in the books determined on either fide; the caſe in Lutw. 
does not apply to this; it does not ſay that it is neceſfary to lay 
a ſurcharge. 


Gould Juſtice—If you will claim an intereſt in the foil of 
another you mult ſtate at intereſt in pleading ; but where the 
action is not againſt the owner of the ſoil, but againſt a com- 
moner I think you need not. | 


Nares Juſtice—I cannot think that a commoner is to be con- 
fidered as a ſtranger; ſuppoſe one commoner brings an action 
againſt ancther, for putting on a ſpecies of cattle which he has 
no right to put on, ſurely it ought to be ſhewn in the declara- 
tion what thoſe cattle were; I think every gravamen ought to be 
ſtated ; the declaration here only ſays the defendant put in divers 
cattle (the videlicet is nothing) the anſwer is, he had a right to 
put in divers cattle. I give no opinion. 


Blackſtone Juſtice—A commoner cannot diſtrain the ſupernu- 

merary cattle of a commoner before admea/urement, but he may 

After; and he may always diſtrain the cattle of a ffranger, this 
was determined in B. R. while I fat in zhaf court. 


The court ordered the cafe to ſtand over for judgment until 
this term, when the Lord Chief Juſtice delivered the judgment 
of the whole court for the plaintiff to the following effect. 


Lord Chief Juſtice De Grey. 


At the trial, the plaintiff proved his right of common as it is jc. 
laid in the declaration, and that the defendant was alſo a com- the court. 
moner, and had ſurcharged the common, whereupon, without 
calling any witneſſes for the defendant, it was objected by his 
counſel, that the plaintiff ought not to recover under this general 
form of declating ; whereupon à verdict was given for the pin. 

| . ti 


— 


— 
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tiff and damages, ſubject to the opinion of this court; whether 1014 
the plaintiff hada right to recover. 4 ( 
conſo 
Two things are material to be ſhewn in a declaration of this pots 
ſort. 1/7, The plaintiff's right of common, and 2dly. The gif. d 60 
turbance of Hat right by the defendant. 4 B 
The plaintiff has well and ſufficiently ſhewn the firſt, and the 4 bs 
queſtion now is, whether he has well and ſufficiently alledged EG 
and pointed out the latter, vs. the diſturbance of his rizht by the e 
the defendant ; whether he (plaintiff) ought not to have pointed 
out the particular pe ie injury, by ſhewing how, and by what A 
ways and means the detendant ſurcharged the common. injur 
The old books are more explicit touching rights of common _ 
than modern books, and what the antient remedies were in all TI 
caſes concerning rights of common, ſurcharging, &c. may be naſty 
ſeen in Fleta. lib. 4. c. 25. fol. 26. De Admenſuratione pajiure, I 5 
Bratt. 222. Fitz. N. B. Writ of Admeaſurement of Paſlure, mon 
125, 126. | cloſu 
| | | mon. 
Inſtead of theſe antient remedies, actions upon the caſe have mone 
been introduced, for recovering damages for obſtructing any one perm: 
in the enjoyment of his common ; the commoner mult be da- aſſize 
maged to intitle him to this aCtion. 2 than 
| mon 
1 Declaration In Robert Mary's caſe 9 Rep. 3. 10 Jac. 1. The plaintiff the 1. 
| _—_— _ ſhews that he is a copyholder, and that the lord from time where- mone 
| on bi, cattle of, Ec. for himſelf and his copyholders hath had common in 2 or he 
| which de. certain paſture, and that the defendant on the 1ſt of May put 125. 
i 22 = in his cattle, which depaſtured until Michaelmas, whereby he 
,uad, Sc. could not have his common in ſo beneficial a manner, &c. de- TI 
fendant pleaded not guilty. The jury found a ſpecial verdict, Boot! 
| that as to putting in the cattle defendant was not guilty, and diſei⸗ 
| as to depaſturing the cattle Tc. that he was guilty. It was re- And 
| ſolved that the action well laid, notwithſtanding the declaration right 
be, that the defendant did put in his cattle, which is a mi terru 
3 feeſince, and the jury find that he did not put in his cattle, but 539. 
he did not that he did depaſture them Cc and they might get in by ęſcape, 
put on, but which is a nonſeaſance (as it was objected) which is contrary to LY 
e the declaration and againſt the plaintiff. But reſolved, the de- actio: 
paſturing whereby the common is deſtroyed zs found, which is had 1 
e es ww the /ub/tance ; and the plaintiff is a franger, and it is not ma- cattle 
[\ tue charge terial how the cattle came in, and the judges, in verdicts regard ampl: 
i> found, the /ub/tance and not the circumſtance. It was reſofved 2d!y, the 4 
That the action lies for one commoner alone, for he may diſtrain prehe 
the cattle of a ffranger damage feaſant ; and if he hath a free- The 


hold 
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hold in his common, and the lord or others will depaſture or 
conſume all the herbage in the land where the common is to 
be taken, the commoner ſhall have an afize; and by conſe- 
quence the commoner in that cafe, having common but at 0///, 
by copy, ſhall have an action upon the caſe. In Trin. 41 Eli. 
C. B. rotulo 1536. Holland a commoner had the like judgment in 
an action upon the caſe. And in Hy. 5 Jac. C. B. rotulbo 
1427, Ingland a commoner had the like judgment, where the 
verdict was found as in Mary's caſe, and that the cattle eſcaped, 
the defendant pretending to have common pour cauſe de vicinage. 


A commoner muſt be damaged to entitle him to an action; the 
injury may be done by the /ord, by a ftranger, or by a com- 


moner. 


The lord may approve againſt a tenant that hath common of x; de lord 
paſture, as often as he pleaſes, ſo that he leave ſufficient common, incloſes and 
but if he doth incloſe any part, and leave not ſufficient. com- 2 15 
mon in the reſidue, the commoner may break down the in- e hs 
cloſure, becauſe it ſtandeth upon the ground which is his com- comet 
mon. If the owner of the ſoil ploweth up the land, the com- T9 re 
moner ſhall have an action upon the caſe in the nature of a quod cloſure, 
permittat ; a commoner may have an action upon the caſe or an 4 may bave 
ie againſt the owner of the land, for putting on more cattle aQion git 
than he ought to put on, and thereby not leaving ſufficient com- che !ora. 
mon for the cattle of the commoner, 2 Leon. 201, 202, 203. And 
the lord may be ſtinted by cuſtom in his own ſoil, and a com- 
moner may diſtrain the cattle of the lord by cuſtom, Yelv. 129. 
or he may have an affize of common againſt the lord. F. N. B. 


125. 2 Inſt. 8 5. 


The quod permittat de communia paſturæ is a writ of right. 
Booth's real actions 238. it is in the nature of a writ of entry ſur 
diſſeifſin done to the anceſtor of the plaintiff, Regt. 155. 6. 
And in declaring upon this writ the plaintiff only ſhews his o 
right, but does not ſtate the defendant's ground or pretence of in- 
terruption of the plaintiff in his right, as appears in Raſt. Entr, 
539. 4. pl. 4. and ſee F. N. B. 123. 

Smith verſus Feverel, 2 Med. 6. The plaintiff brought an 1 flange 
action on the caſe againſt the defendant ſetting forth, that he puts on calle 
had right of common in A. and that the defendant pur in his 4 er 
cattle, viz. horſes, cows, hogs, &c. ita quod communiam in tam * fall he 
amplo modo habere non potuit. The defendant pleads a licence from mutt plead 
the ord of the ſoil to put in averia ſua, which was agreed to com- eule. 
prehend hogs as well as other cattle, in the moit general ſenſe. tor the com. 
The plaintiff demurs ; and, after argument, the court were all of moners, 

4 E opinion 


. 
* 
3 
$ 
4" 
4x 
SY, » 
1 
* 
A 
4 7 
, ” |} 
' 
- 4b 
4 
4 
. 
"X] 
+ ol þ4 
p # 
4 = 
« 
* 
4a 
* 
8 | 
*4 
#4 $© 
_. = 
4 Fe 
+" 
bo - 
{ * 
4 
: k 
19 = 
LIE. F 
* 0 
* 
47 
7 9 
1 
1 


* 
* — , os - 
_ — . — 
3 ; N 222 — > 
— "IE * . 5 4 — — 
£47 e — 
þ— —— 
—2 n 
. 
uy —— — 
— - 
7 * a Wy — — — 


m * 3 


25 . * * - — 
— — 2 = I . * 
r... chr > + 2 - 


— 


r 
— — 


Y ** — 

* - 2 — 
22 — 

_ wm — 


* 
— 


. 


| Eaſter Term 12 Geo. 3. 1772. 


— 


290 
opinion, that judgment ſhould be given for the plaintiff, be. 

cauſe the defendant in his plea, hath not alledged that there w, 

ſufficient common left for the commoners ; for the lord canny 

Freem. 190. Jo ont to paſture, ſo much as not to leave ſufficient for the con. 


In declaring 
againlt the 
lord, a ſur- 
charge muſt 
be ſhewn, as 

it ſeems. 


Action on the 
caſe by a 
commoner 
againſt the 


lord, 


Raitt. Ent.67. | 


i Vent 319. 
3 ob. 820. 


.moners. And though it was objected, that the plaintiff might 
have replied ſpecially, and ſhewn there was not enough, yet i 
was agreed by the court, that, in this caſe, he need not, becauſe 
His declaration, to that purpoſe, was full enough; and that bein 
the very git of the action, the defendant ſhould have pleaded it. 
It was held indeed, that in an action upon the cate by the cy. 


moner againſt the lord, he muſt particularly ſhew the Surcharge; 
but if the action be brought againſt a ranger, ſuch a ſhewing a, 
is here, is ſuſlicient. 


From this caſe it ſeems, that in an action againſt the Jorg, it i; 
neceſſary to ſhew a particular ſurcharge ; and in Lutw. 107, it 
was ſo held per curiam, but that was not the point there in judy. 
ment, ſo it's not a judicial determination. See ſeveral precedents 
of thele declarations. Hern Plead. 64, 125, 207, 226, 117, 


It ſeems clear that when an action on the caſe is brought 
againſt the owner of the foil, for obſtructing a commoner in the 
enjoyment of his common, the particular injury done muſt be 
ſhewy in the declaration. 1 


If the lord ſurcbarge the common, a commoner cannot chaſe 
the lord's beaſts out of the common; but the beaſts of a ftranger, 
the commoner may diſtrain damage feaſant, or may chaſe them out 


of the common, for a franger has no colour to have his cattle 


there; a common r cannot kill conies upon the common; but it 
the lord ſurch..rge the foil with conies, the commoner, upon this 
particular loſs, may have an action upon the caſe; which is a ſuf- 
cient remedy againſt the lord. Yelv. 104, 105. 


For precedents of declarations for diſturbances in rights of 
common, ſee Raft Entr. 616. in treſpaſs. Hern. 64. in calc. 
Co. Entr. q. in caſe. Hern. 117. in cale againſt a ſtranger. 


In the caſe of Ayre verſus Pyncomb, Styl. 164. it was quel- 
tioned, for the firſt time, whether an action upon the caſe would 
lie for a commoner againſt one for ſurcharging the common; and 
Roll Chief Juſtice anſwered, he might either have an affze, or an 
action upon the caſe. | 


The declaration in the caſe at bar ſtates the plaintiff's right f 
common fully, and the diſlurbance by the defendant in general 
terms; the defendant might have pleaded his right of common to 


put 


py ee 0 


* 
n 
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ut on a certain number, and ſuch plea would have been good; 


then the plaintiff mult have either denied the deſendant's right 
/ common abſolutely, or have taken it by proteflands and replied 
that defendant had ſurcharged, and put on two hundred ſheep, 
when he had only a right bo, pa on one hundred; this repli- 
cation would not have been a departure but would have fortified 
the declaration; for the plaintiff cannot divine what defence the 
defendant will ſet up; like what is ſaid in 1 Ld. Raym. 76 ; 
and ſee Yelv. 90. where the plaintiff declared for taking his 
horſe ; the defendant pleaded he took him as an ſtray, and ſhew- 
ed his right to e/frays in the place where he took him; the 
plaintiff replied that he uſed and did ride the horſe; held no 


departure, upon demurrer. 


One commoner cannot diſtrain the cattle of an:ther commoner 
with him; 1 Lutw. 1238, Dixon verſus James, in rep.evin for 
taking his cattle at Northwilmgham in a place called the Moore ; 
avowry, that A. B. was ſeized in fee of a meſſuage, c. and had 
common by preſcription in the place, &c. and demiſed the meſ- 
ſuage, Sc to the defendant who avowed damage feaſunt. Plain- 
tiff pleaded in bar, that his leſſor alſo had common by preſcrip- 
tion for a certain time of the year, and he put in his cattle, 
which defendant took of his own wrong. Replication, that the 
plaintiff had /urcharged the common; rejoinder takes iſſue 
thereon; and after verdiit for the defendant the judgment was 
arreſted, becauſe one commoner cannot diſtrain the cattie of another 
commoner with him; although be may diſtrain the cattie of a 


ſtranger. 


In an action for digging turf; the defendant preſcribes for a 
right to dig turf to be uſed and burned in his meſſuage ; the 
plaintiff replies and admits the preſcription, but further ſays 
that the defendant fold the turves, abſgue hoc, that he burnt them 
in his meſſuage ; this is a good replication, and no departure. 


Thomſen's Entr. 318. S. P. 


The caſe at bar being an action upon the caſe, the defendant 
might have given his whole right in evidence upon the general 


iſſue, It is not at all material one way or other, that the whole 1 Luw, 74. 


of this caſe riſes out of the plaintiff's own evidence, it appears 
he has a good cauſe of action and is injured. So upon the whole 
we are all of opinion that the declaration is right, and judgment 


mult be entered for the plaintiff. 


Chamberlain 
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Chamberlain ver/us Greenfield. C. B. 


Declaration Z ondon, 


RICHARD GREENFIELD, late of London 
2 (to wit) © . victualler, was attached to anſwer William Chamber. 
and entering /ain in a plea, wherefore, with force and arms he broke ang 
his bouſe, ac. entered the dwelling-houſe of the faid William, fituate, ſtanding 
Ws and being at the pariſh of Saint Andrew Holbourn in Londen 
aforeſaid, and ſtayed and continued therein for a long time, and 
during the whole time made a great noiſe, diſturbance and 
affray therein, and wrenched and forced open, or cauſed to be 
wrenched and forced open the cloſet-doors, drawers, cheſts, 
cupboards and cabinets of the ſaid William, and the goods and 
chattles of the ſaid Villiam of the value of 500 J. then and 
there found toſſed, tumbled, damaged and ſpoiled, and then and 
there did other wrongs to the ſaid William, againſt the peace of 
his preſent Majeſty, Sc. and thereupon the ſaid William, by 
John Auguſtin Leavey his attorney complains for that the aid 
Richard on the 2oth day of September, in the year of our Lord 
1771, with force and arms broke and entered the dwelling-houſe 
of the ſaid William, fituate, ſtanding and being at the pariſh of 
Saint Andrew Holbourn, in London aforeſaid, and We and 
continued therein for a long time, (to wit) for the ſpace of fix 
hours, and during the whole time made a great noiſe, diſturb- 
ance and affray therein, and wrenched and forced open, or cauſed 
to be wrenched and forced open the clofet-doors, drawers, cheſts, 
cupboards and cabinets of the ſaid William, and the goods and 
chattels, wares and merchandizes of the ſaid PVilliam of the 
value of 500 J. then and there found, toſſed, tumbled, damaged 
and ſpoiled, and then and there did other wrongs to the faid 
William, againſt the peace of his preſent Majeſty, and to the da- 


mage of the ſaid William of 100 J. and therefore he brings his 
ſuit, Ec. 


Demurrer io And the ſaid Richard by Rowland Lickbarrow his attorney 
ine ceclars= cometh and defendeth the force and injury when, &c, and faith 
< that the ſaid declaration in the manner and form aforeſaid above 
made, and the matter therein contained, are not ſufficient in 

law for the ſaid W:i/ham, to have and maintain his ſaid action 

againſt the ſaid Richard; to which ſaid declaration the faid 

Richard hath not any need, nor is he obliged by the law of the 

land to anſwer, and this he is ready to verify ; wherefore, for 

want of a ſufficient declaration in this behalf, the ſaid Richard 

prays judgment if the ſaid William ought to have or maintain his 

Cauſes of de- ſaid action againſt him. And, for cauſes of demurrer in 


murter. law in this behalf, the ſaid Richard, according to the form of 
| the 


I 
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the ſtatute in ſuch caſe lately made and provided, ſhews to the 
court here theſe cauſes following, (to wit) for that the ſaid //:/- 
liam hath not in or by his ſaid declaration particularly ſpecified 
the goods, chattels, wares and merchandizes, by the ſaid decla- 
ration ſuppoſed to have been toſſed, tumbled, damaged and 
ſpoiled : and for that the charge of wrenching and forcing open 
the cloſet-doors, drawers, cheits, cupboards and cabinets in the 
aid declaration mentioned, is not alledged with ſufficient certainty 
againſt the ſaid Richard in this (to wit) ; for that it is alledged 
that the ſaid Richard wrenched and forced open or cauſed to 
be wrenched and forced open the ſaid cloſet-doors, drawers, 
cheſts, cupboards and cabinets, and for that the number of 
cloſet- doors, drawers, cheſts, cupboards and cabinets. in the ſaid 
declaration mentioned, and thereby ſuppoſed to be wrenched and 
forced open is not ſpecified ; and for that the ſaid declaration 
is in other reſpects detective, inſufficient. and informal, &c, 

. Jephyon. 


And the ſaid Villiam ſaith, that the ſaid declaration and the Joinder in 

matter therein contained are ſufficient in law for him the ſaid demurrer. 

William to have and maintain his ſaid action againſt the ſaid 

Richard ; which ſaid declaration and the matters therein con- 

tained, he the ſaid William is ready to verify and prove as the 

court ſhall order, Cc. Wherefore, inaſmuch as the ſaid Richard 

hath not anſwered to the ſaid declaration nor in any manner de- 

nied the ſame, he the ſaid William prays judgment and his da- 

mages on occaſion of the premiſes. in the ſaid declaration men- 

tioned to be adjudged to him, &c. | 
| George Wiljon. 


Serjeant Davy for the defendant—Inſiſted that the declaration 
was inſufficient for the reaſons above alledged and ſhewn for ſpe- 
cial cauſes of demurrer, and he cited Playter's caſe, 5 Rep. 34.6. 
in B. R. which was treſpaſs quare clauſum ſuum jregit et piſces 
ſuos cepit, without ſhewing the number or nature of the fiſh ; 
upon not guilty pleaded, the jury found for the plaintiff, and in- 
tire damages. And upon motion in arreit of judgment it 
was reſolved 1/t. That the declaration was inſufficient, and not 
made good by the verdict, for the declaration ought to reduce 
the generality of the writ, to particularity ; to which the defen- 
dant may anſwer, ſo that a certain judgment may be given upon 
it. Via oportet quod res certa deducatur in judicrum ; and if the 
action by Playter had been commenced by original, the v. it fn ae 
might have been general, but the count ought to comprehend Cro. Jac 
the i in certain, and ſo are the precedents: and 4 Hen. 6. 11. 45 6%. 
where the writ was quare piſcem cepit, and the count, of ſo many 
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pyles in certain; and although the vrit was piſcem, in the 
ſingular number, yet well, for piſcis eft nomen collectivum; with 
this the 21 H. 6. 39. agrees. 2dly. It was reſolved in Play. 
ter's caſe, that as the jury had found the defendant guilty pe. 
nerally of the treſpaſs in the declaration, it extends (without 
queſtion) to both the treſpaſſes; and therefore the counſel for 
the plaintiff would have done wiſely, if they had cauſed the 
damages to be ſevered (to wit) ſo much for the bes, and ſo 
much for breaking the cloſe; and then the plaintiff would have 
recovered his damages for his cee broken with his coſts.— And 
laſtly it was reſolved, that the omiſſion of the nature and num. 
ber of the fiſh was matter of ſubſtance, and not of form to be 
aided by the ac 18 Elz.—Serjeant Davy relied upon this caſe of 
Playter as directly in point for the defendant, and inſiſted that 
the omiſſions pointed out by the demurrer were matter of ſz. 


ſtance; or at leaſt that the declaration was ill in point of form, 


and being ſhewn for ſpecial cauſe of demurrer, he prayed judg- 
ment for the defendant. 


Serjeant J/ilſon for the plaintiff argued—That the eſſential mat- 


be contidered ter of fact or treſpaſs alledged in the declaration, and for which 


as matter of 
aggravation 
only, and 
need not be 
particularly 
ſpeciſi d in 
the declata- 
tion. 


this action was brought, is the breaking and entering the plaintiffs 
dwelling-houſe ; and that the farther deſcription (v/z.) the making 
a noiſe, diſturbance and affray, the wrenching and forcing open 
the cloſet doors, drawers, cheſts, cupboards and cabinets, the 
toſſing, tumbling, damaging and ſpoiling the goods, c. &c. is 
only laid by way of aggravation, and to ſhew how enormous 
the treſpaſs was; and ſo it has been often reſolved, that there is 
no occaſion to ſpecity in a declaration what belongs to the prin- 
cipal thing, or place treſpaſſed upon, as the dwelling-houſe of 
the plaintiff, in the preſent caſe (certainly) is; the cloſet doors, 
drawers, &c, Sc. all belong to the houſe; to this purpoſe he 
cited 2 S. 642. Newman verſus Smith, and 643. Layton verſus 
Crindal. And 1 Ld. Raym. 588 cites Boroughs verſus Hall. B. R. 
Trin. 23 Car. 2. where it was held that trover for a ſhip cum 
armamentis was good; whereas if the action had been brought for 
the guns and rigging ſeverally, they ought to ſhew what and 
how much; Serjeant Wilſon concluded that He breaking and en- 
rering the plaintiff's houſe, was the principal ground and foun- 
dation of the preſent action; and all the reſt are not foundations 
of the action, but matters only thrown zz, to aggravate the da- 
mages; and of that opinion were the whole court, and gave 
3udgment for the plaintiff. | n 
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Mattravers verſas Foſſet, and two others. C. B. 


DEPLEVIN for taking the plaintiff's cattle on the 8th Replevia, for 
of Fuly 1771, at I. in the county of Middleſex, in a certain d his 
place called zhe Road, otherwiſe Holloway Road, otherwiſe N n 
Iſlington Road, otherwiſe Highgate Road, otherwiſe the King's Avowry for 
Highway. The defendant Foffer avows, and the others, as his 2 
ſervants, make cognizance of the taking the cattle in the ſaid place acres ( wot 
in which, Cc. and juſtly, &c. becauſe they ſay that one Jones them there 
was ſeized in fee of a certain, cloſe called the Four Acres, in the + rf 
pariſh of J. in the county of Mzadleſex, and being ſo ſeiſed, he the road —- 
the ſaid Jones before the time when, &c. (to wit) on the 2gth impound 
day of September 1770, demiſed the ſaid cloſe called the Four em. 
Acres, to the ſaid Foſſet; to hold the ſame to the ſaid Fgſet 

from thenceforth, for and during and unto the full end and 

term of one whole year from thence next enſuing, and ſo from 


year to year ſo long as the ſaid Jones and Faſſet ſhould pleaſe ; Yom 2 : 


by virtue of which demiſe, Foſſet entered into the ſaid cloſe called n 5. 3 


the Four Acres, and became and at the ſaid time when, Sc. was of the Four 
and ſtill is poſſeſſed thereof; and becauſe the faid cattle at the Hes, 


ſaid time when, Sc. were in the ſaid cloſe called the Four Acres, 1 
eating up the graſs and doing damage there; Foffet avows, and The avowry 
the other defendants acknowledge the taking the cattle in the ſaid 3 1 
cloſe called the Four Acres as a diſtreſs for the ſaid damage, and the plea ill. 
driving the ſaid cattle in and along the ſaid place in the decla- 


ration, in order to impound them. 


Plaintiff proteſting that the avowry and cognizance are inſuf- 
ficient, for plea ſays, that the ſaid place called the Road, other- 
wiſe, Ec. in which Cc. is not parcel of the ſaid cloſe called the 
Four Acres in the avowry and cognizance mentioned, and this he 
is ready to verify, &c. 
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The defendants demur becauſe they ſay they cannot take + 
proper iſſue upon any fact in the plea in bar. Plaintiff joins in 
demurrer, 


un Ty 


nnn 


Obje&ion to I alter ſerjeant for the defendants The plea in bar is ill, for it 
the pleain neither confeſſes and avoids, traverſes, or denies any fact alledged 
— in the avowry and cognizance, but ſays that the road in which, 
Sc. is not any parcel of the cliſe called the Four Acres, ſo that it 
only denies hat which is not alledged by the defendants ; alſo 
the concluſion of the plea with an averment after ſuch a denial is 
abſurd. 


Serjeant Burland for the plaintifi—We never intended to rely 
upon the plea in bar, and admit that it is ill; but we ſay that it 
appeirs upon this record that defendants have made the firſt 
fault in their avowry and cognizance ; and it is a general rule in 

pleading for the court always to reſort to the firſt fault in plead- 
ing. The avowry and cog nizance acknowledge the taking the 
cattle in the road, Ac. and juſtly, &c. becauſe they ſay that Jones 
* © was ſeiſed in fee of the cloſe called the Four Acres, and demiſed 
Objection to the ſame to the defendant Foſſet to hold for a year, and ſo from 
OO II: year to year at will, and juſtify the taking the cattle damage 
feaſant in the Four Acres, and driving them in the road (the 
lace in the declaration mentioned) in order to impound them; 
but the defendants do not aver that they were driving the cattle 
in the r0:d from the cloſe called the Four Acres becauſe they 
were doing damage 7here; and for any thing that appears to the 
contrary, the defendants might be drwing the cattle in the road 
from any other place than from the Four Acres ; the defendants 
are called upon by the declaration to fay why they took the cattle 
in the road or big way. | | 


Gould Juſtice—The defendants in the beginning of the avowry 
and cogni:zance have acknowledged they took the cattle in the 
road, the place in the declaration, and juſtly, (as they ſay) are 
they obliged to repeat that matter again in the latter end of the 
auc ard cognizance ? I think they are not. FS ATR 


r — 88 IG — ——ů— — — 2 os, 6 
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Lord Chief Juſtice The general rule is, for the court to te- 
ſort to the firſt fault in pleadings. | | 


lac tone Juſtice to ſerjeant Walker —Your avowry and cog- 
nizance may be all true, and yet it does not appear thereby, 
from whence the defendants were driving the cattle, Adjourned 
for a few days for ſerjeant Walker to reply. | 
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Serjeant Walker in reply If there be any defect in the avowry Where you 

and cognizance it is merely in matter of form and not ſubſtance, voy 
and where you plead over you cannot object to want of form. after object to 


8 Rep. 120. 7 Rep. 25. Salk 519. Hob. 232. want of form. 


Gould Juſtice. If the avowory and cognizance be at all de- 
fective, I think it is in ſubſtance. See Plaud. 56. Adjourned 
for two days to conſider, | 


Lord Chief Juſtice De Grey—The court, upon conſideration, 
are of opinion that the avowry and cognizance are well enough 
pleaded, for by connecting the beginning with the latter end 
thereof it appears to be one intire tranſaction; in the beginnin 
thereof the defendants ſay they took the cattle juſtly, &c. in the 
road, (the place in the declaration) and in the latter end, they 
juſtify the taking them in the Four Acres damage feaſant, and 
driving them in the road to impound them ; we think it appears 
clearly to be one intire tranſaction. The court being about to 
give judgment for the defendants. | 


Serjeant Burland moved for leave to amend the plea in bar, Leave given 
and traverſe the taking in the Four Acres; which was oppoſed do amend af. 
by ſerjeant Walker, becaule the plaintiff had pleaded over, the — 
caſe had been argued, and the court given their opinion; beſides, 
the plaintiff hath made the defendant Feſſet's two ſervants defen- 
dants in this aCtion in order to take away their evidence. 


The plaintiff conſenting to ſtrike the two ſervants out of the 
declaration the court gave him leave to withdraw his demurrer, 
and amend his plea in bar upon payment of coſts; 


Fiſher, Adminiſtratrix ver/zs Lane and others. C. B. 
SL. z. Ste hat K. 434. | 
Action by an 


A CT1ON upon the caſe upon aſſumpſit brought by the plain- er 
tiff as adminiſtratrix of her late huſband John Fiſher, for for goods ſold 


goods fold and delivered by him in his life-time to the defen- 8 
dants, who paid 20 J. 96. 64. into court and pleaded the general ue, on the 


iſſue, whereupon iſſue being joined, the cauſe was tried before general iſſue 


Lord Chief Juſtice De Grey, at the ſittings in London after Trinity Plæaded, the 


| | W=, . | defendants 
term, 11 Geo 3. when a verdict, by conſent, was found for the gave in evi- 


plaintiff with damages and coſts, ſubject to the opinion of the dence the 


. . n payment of a 
court upon the report of the Lord Chief Juſtice upon a motion 1 Tr 


for a NEW trial. ; in conſe. 

; | quence of a 
judgment upon a ſoieign attachment in London, by producing a copy of the minutes of the proceſs oa 
the foreign attachment by the officer who executed that procl. | | 
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May in the 1oth year of King Geo. 3. levied a plaint in the 


mace that he accordingly do warn the Garniſhees (the now de- 


In Michaelmas term laſt Lord Chief Juſtice De Grey made his 
report in court to the following effect, viz. This is an action 
brought by the plaintiff as adminiſtratrix of her late huſband 
John Fiſher, for beer called porter fold and delivered by her ſaid 
huſband to the defendants as merchants for exportation; at 
the trial no witneſſes were called for the plaintiff, becauſe the 
defendants admitted that a fair and juſt debt of 102 1 115. was 
due and owing to the inteſtate for porter by him ſold and deli. 
vered to them in his life-time. The defendants gave in evidence 
a payment of a ſum of money in conſequence of a judgment 
upon a foreign attachment in London, and for that purpoſe called 
the proper officer (he ſerjeant at mace) who executed the ci 
proceſs in the foreign attachment, who being ſworn, depoſed that 
he had in his hand a true copy or minutes of the proceedings in 
the foreign attachment entered in the book kept for that purpoſe, 
whereby it appeared that one Henry F'an/on on the 17th day of 


court of London againſt the now plaintiff Fiſher (the ad- 
miniſtratrix) the entry whereof is thus, 472. © Henry J anſon 
demands againſt B. Fiſher 100/. which ſhe unjuſtly detains, 
« for that John Fiſher the inteſtate was in his life-time indebted 
«« to the ſaid Henry J'anſon, in debt 100/. damages 20 s. fworn 
«« tog2/. 18 s. pledges, &c.” that he the officer afterwards, on 
the ſaid 177 day of May in the 1oth year of Geo. 3. between the 
hours of three and four o'clock in the afternoon, attached gal. 
18s, the money of John Fiſher the inteſtate, in the hands of 
Lane and others the now defendants. That it appeared by the 
ſaid entry in the ſaid book, whereof he had a true copy in his 
hand, that the now plaintiff Mrs, Fiſher (the defendant in the 
city court) made four defaults in not appearing, that is to fay, 
the fir/? default on the 18th day of May in the 10th year of Ges. 
3. The ſecond default on the 19th day of May in the 10th 
year of Geo. 3.—The third default on the 26th day of May in the 
1oth year of Geo. 3.—And the fourth default on the 28th day of 
May in the 1oth year of Geo. 3. which four defaults were recorded 
againſt (the now plaintiff) Mrs. Fiſber the then defendant in the 
city court, whereupon, at the petition of Henry F'anſon (the 
plaintiff in the city court) it is commanded to the ſerjeant at 


fendants) that they be here (i. e. in the city court) on Tueſday 
the 12th day of June in the 1oth year of Geo. 3. to ſhew cauſe 
why the ſaid Henry F anſon ought not to have judgment for the 
ſaid 92 J. 18 s. ſo attached in the hands of the Garniſbees (the 
now defendants.) That he (the ſerjeant at mace) certified he had 
warned the Garniſbees to appear in the ſaid city court on the 
ſaid 12th day of June in the 10th year of Geo. 3. to ſhew cauſe, 
Sc. whereupon, on the petition of the plaintiff below 9 

c 
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the Garniſhees are demanded, and do not appear but make de- 


fault; therefore it is conſidered that the plaintiff (below) Janſon 
have execution of the money if the defendant, &c. and proceſs 
for the remainder, &c. and the plaintiff (below) Ja'nſon came in 
perſon and found pledges to reſtore, &c. if the defendant, &c. 
(to wit) i illiam Backhouſe and Langford Smart citizens, and 
thereupon a precept was granted for the plaintiff F'anſon, to 
have execution, which he had and thereupon acknowledged him- 
{elf ſatisfied. = The /erjeant at mace further depoſed that no 
notice was given to Mrs. Fiſher (the defendant in London) and that 
this was the cuſtom of the city court ; and that he had known 
many ſuch foreign attachments in caſes of adminiſtrators like the 
preſent caſe. He ſaid he remembered one inſtance of drawin 

up the record of the proceedings in a foreign attachment at full 
length, which was given in evidence at the affizes for Suffolk in 
the year 1755, and in that caſe he read the whole entry of the 


record at length, this is the whole of the evidence that was given 
in court at the trial. 


Serjeant Fephſen for the plaintiff—The general queſtion in this Michaelma⸗ 


caſe is, whether the evidence given by the defendants at the trial, e 12 Geo. 


be a good and ſufficient defence to this action which is brought bang 


by an adminiſtratrix for goods ſold and delivered by the inteſtate 
to the defendants; the defendants whole evidence was no more 
than the copy of minutes entered in a book of the proceed- 
ings to judgment in the city court on a foreign attachment, as 
(before) reported to the court by my Lord Chief Juſtice, where- 
by it does not appear that the plaintiff Mrs. Fiſber had any 
notice of the proceedings on the foreign attachment, or that ſhe 
was ever ſummoned to appear in the city court to anſwer to the 
plaint levied againſt her there by Fanſon, or that ſhe had any 


notice thereof from the Garniſhees (the now defendants Lane and 
others.) | 


From this general queſtion, two particular points ariſe. /. 
Whether in the caſe of an adminiſtrator a debt due to the in- 


teſtate can be attached by foreign attachment by the cuſtom of 
London, or whether there is any ſuch cuſtom in fact? 


 2dly. If there be ſuch cuſtom, whether that cuſtom is good 
in point of law, or whether the Garniſbees can avail themſelves 
thereof without notice given to the adminiſtrator to appear? 


As to the 1½ point, it ſeems to be a matter of great conſe- 
quence ; the debt due to F'anſon is a fimple contract debt, and 
if this cuſtom be allowed in the caſe of an adminiſtrator, a 
ſimple contract creditor may be preferred to a creditor in a higher 


3 degree, 


Argu- 
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degree, by judgment, bond or other ſpecialty, if ſuch ſpecialt 
cannot be pleaded againſt one who attaches the debt due to, r 
the goods of an inteſtate in the hands of another; if an admj. 
niſtrator had tice of the foreign attachment he might plead dehts 
by judgment, bond or other ſpecialty outitanding againſt the in. 
teſtate, but if the adminiſtrator is to have no notice, and juds.. - 
ment be againſt him and the Garnrſhbee in the foreign attachment 


he will be guilty of a de vaſtavit. 


I have not found any caſe at all like the preſent caſe except 
Harwood and others executors of Colbourn verlus Le. Hil. 3 El. 
Dier 196. b. which was thus, “ A citizen of London is indebted 
« to a foreigner by obligation, and the obligee is indebted again 
« to the ſame debtor by ſimple contract, and the obligee makes 
« his executors and dies, the obligor, by the cuſtom of London, 
« fhall have an action of debt againſt the executors of the obligee 
« jn London, by his oath, that it is owing and a true debt which 
« the teſtator in his life - time owed him, and upon anih returned 
nec eſt inventus, he may make attachment of the debt which he 
detains from the executors of his obligee for his own debt, upon 

« four defaults recorded, according to the cuſtom of foreign at- 
« fac hment, and ſurety found by bail, that if the executors within 
« one year and a day cannot diſprove the debt or reverſe the 
„judgment, &c. he ſhall be diicharged of ſo much of the debt 
« which he owed by the obligation.” (then the cafe goes on 
thus) gucere bien“ if this cuſtom although that it be confirmed 
« by authority of parliament generally, amongſt other cuſtoms of 
«« the city in the 7th year of Richard the ſecond) be good and 
& law ful or not, and whether it holds place as well between e. 
„ reigners as citigens, Ec. becauſe hereupon it was demurred in 
« law, and divers apparent faults were taken notice of in the plea; 
« and one eſpecially, (to wit) becauſe that where it was alledged 
« that the cuſtom was, that the debt ought to be affirmed by the 
« oath of the party in curia Guildbalde it was pleaded to be done 
* in curia wvicecomitis, in con:putatorio ubi querela primò afarmata 
« ef levata fu l, et ubi judicium datum fuit, the which judgment 
4 alſo was, that the plaintiff ſhould have execution of the debt 
attached in his own proper hands, without any judgment that 
© he doth recover the debt, &c. ; at length the parties agreed by 
the interpoſition and at the requeſt of the recorder and the 
8." cefy counſel,” The like matter Eaſter 7 Elix Roll. 1 5:0. be- 
tween Marſha! and Wilkinſon, and Hil. 8 Elix. Dicr 247. 4. and 
11:1. 18 El:z. Roll. and Mich. 18 Eliz, between Makewor th and 
Breune in the county of Nottingham, where for want of an aver- 
ment to find pledges according to the cuſtom the plea was in- 
ſufficient. With reſpect to this caſe in Dier, it is obſervable 
that it was not determined, for the parties agreed; alſo it was 
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in the caſe of an executor, that executors were at common law, 

and are co-eval with the cuſtom, v/z. beyond time of memory; oP 

but the caſe at bar is t of an adminiſtrator, and adminiſtrators .“ Bo 
J® 


were by flat. 31 Ed. 3. c. 11. 


The caſe of Hodges verſus Cox, Paſch. 43 Eliz. Roll. 190 5. Cro. Debt on a 
EI g. 843. was debt by an adminiſtrator upon an obligation of 26 J. 9" Þy an 
made to the inteſtate. The defendant pleaded that he had com- e 
menced an action of debt of 30 J. againſt the plaintiff by the | 
name of adminiſtrator to her huſband, before the ſheriffs of Lan- 
din, and upon nh returned, Cc. that debt was attached in his tea that te. 
hands, and pleaded all the cuſtom of foreign attachments in Lon- fendant ate 
den, and that by judgment this debt was attached in his hands, ac us 
Ec. and it was thereupon demurred, and adjudged to be no plea; own == 
1//. Becauſe the plaintiff ſues here as adminiſtratrix to her huf- bed i! on 
band, and it doth not appear by the bar that the debt recovered a 
in London was the inteitate's debt, but only that ſhe was ſued 
there as adminiſtratrix: and that might be, although ſhe were 
ſued for her own proper debt; for one may be ſued by the name 
of Heir for his own proper debt, and ſo the inteſtate's debt can- 
not be attached for the proper debt of the adminiſtratrix. 2dly, 

It is not ſhewn that the debt recovered in London was a debt by 
ſpecialty ; otherwiſe it is not demandable againſt an adminiſtra- 
tor. 3d. It is not {hewn that the cuſtom is, that if the inteſtate 
was indebted to the plaintiff ere, and the plaintiff was indebted 
to the inteſtate, that by an action brought by the plaintiff Here 
againſt an adminiſtrator, that this debt might be attached in the 
hands of the plaintiff. 7bere - but it is ſhewn, that if it be teſtified 
that the plaintiff was indebted to the ſame perſon that he ſued, 
that then he might attach; but here the defendant now, being 
plaintiff in 4 ozdon was not indebted to the plaintiff here, who 
was there defendant, but was indebted to the inteſtate. 47 ly. 
The judgment in Londou was de bonis proprits, Which cannot 
extend to bonts inteſtati, wherefore it was adjudged for the 


plaintiff. 


Serjeant Jephſen, alſo cited Paramor verſus Paine, Cro. Eliz. The debt on 
598. (to ſhew that the debt upon a foreign attachment in London dork; ng 
is traverſable) which was debt for 40/. the defendant pleads, London is 
that the plaintiff was indebted unto him in 40/7. and he there- verlable. 


fore ſued a plaint in London; and there this debt in demand was 


attached in his hands; and he pleaded the foreign attachment in , | 1 


certain, and the judgment thereupon, #*c. The plaintiff replies cafe 432. 
that he was not indebted to the defendant in 40 / nor in any 
other ſum ; and it was thereupon demurred by Tarnfeld ; for the 
debt is not now traverſable, becauſe it is recorded in London, et 


non d:ſrationatur within the year and day, as it might be by the 
4 H | cuſtom : 
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cuſtom: but Coke moved that the replication was good]; for 
whether he were indebted or not, is very well iſſuable; for 
if he were not indebted, they in London could not attach the 
plaintiffs debt by a foreign attachment for nothing; and ſo was 
the opinion of the whole court. And Fenner ſaid that in the 
Common Bench 22 & 23 Eliz. it was ſo ruled in one Bray's caſe ; 
wherefore it was adjudged for the plaintiff. And ſee Cro. Eliz. 
850. Coke verſus Brainsforth the ſame point reſolved. 


He concluded for the plaintiff, that foreign attachment does not 

lie in the caſe of an adminiſtrator. 2d/y. That the minutes of 

a record given in evidence is inſufficient to prove the judgment on 
a foreign attachment, and laſtly, that notice ought to be given of the 


foreign attachment, becauſe it is ſet off againſt the plaintiff by 
way of payment. 


2 Lutw. 981, Serjeant Burland for the defendants -The principal queſtion is, 
f s * whether an adminiſtrator is within the cuſtom, vis. whether a 
debt due to an adminiſtrator can be attached? This has been de- 
termined, and the caſes cited againſt me, are for me, and which! 
rely on. In the caſe in Dier 196. the ſpecialty debt was attached 
to pay a /imple contract debt; the guare, or doubt in the caſe was 
only whether the party could attach goods in hrs own hands, and 
whether the cuſtom extends to forergners as well as to citizens, 
but ſee the margin of Dier 196. per Noy. In Spin verſus Tenant 
1 Roll. Rep. 105. it is adjudged that a debt may be attached in 
the caſe of an adminiſtrator. See Comyns. Dig. Tit. Attachment 
ſeveral caſes to prove this. And 1 Ld. Rayne. 56. 


Lord Chief Juſtice. The great objefion is, that no notice has 
been given to the original defendant in London (the now plain- 
tiff) nor any proceſs awarded againſt the Garniſbees, (the now 
defendants) till after four defaults by the original defendant. 


Serjeant Burland— There is 20 notice given to the defendant 
in the plaint in London in any cate whatſoever, and indeed if 
ſuch defendant reſide out of the city he cannot have notice given 
to him; the uſage and practice is for the /erjeant at mace to 
make a return of nihi/ & non eft inventus, ore tenus; this is not 
hard upon the now plaintiff, but it would be very hard on the 
now defendants, becauſe if they cannot avail themſelves upon 
this foreign attachment, they will be obliged to pay twice. 


A cuſtom Chief Juſtice—Cuſtoms of particular cities may deviate from 
„ the courſe of the common law, but a cuſtom contrary to the firſt 
ciples of juſ- principles of juſtice can never be good; ſo this cuſtom not to. 
tice cannot fum mon Or give notice to @ defendant in a ſuit commenced againſt 
be ooh. him ir c22trary to the fir/t principles of juſtice, and (in my opinion 
— as 
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as at preſent adviſed) cannot be good. The twenty-ſeven co- 
lonies abroad cannot make a law contrary to the law of England, 
but they may make any law agreeable thereto, and to the prin- 
ciples of juſtice, but not contrary to the principles of juſtice. If 
an adminiſtrator be held to bail in London, he ſhall be admitted 
to a common appearance upon removing the cauſe into this r 
court by habeas corpus ; but 7hat creates expence and trouble, It * bf Fen 
is ſaid the creditor of a Garniſbee may be in the Weſt Indies; but 245, 200. 
Laue well knew the now plaintiff Mrs. Fiſher lived in London, 
and every one is preſumed to know his creditor. My Brother 
Burland contends that #9 netace is required; ſee Coke's Entries. 


This caſe was argued again at the bar in Hilary term laſt, by 
Serjeant Leigh for the plaintiff, and Serjeant Glynn for the de- 
ſendant, but nothing new could be ſaid on either fide ; ſo the 
court took time to conſider, and in this preſent term gave judg- 
ment for the plaintiff, to the effect following. 


Curia. The queſtions made at the bar were, 1. Whether in 
the caſe of an adminiſtrator, a debt due to the inteſtate can be 


attached by foreign attachment by the cuſtom of London, or whe- 
ther there is any ſuch cuſtom in fact? 


2, If there be ſuch a cuſtom, whether ht cuſtom is good in 
point of law? 


As to the cuſtoms of London, they may either be aſcertained by 


a jury, or certified to this court by the mouth of the recorder; yet 
if the cuſtom be againſt law it 1s void. 


But admitting there is ſuch a cuſtom in fact as is now inſiſted 
on by the defendants ; and alſo that the ſame is a good and valid 
cuſtom in point of law; yet there is another queſtion in this caſe, 
and that is, whether there appears upon the ſtate of this caſe to 
be ſuch a judgment on the foreign attachment as will authorize 


the payment of this money to F'anſen; for if the judgment be 
crroneous, it will not warrant the payment. 


The now plaintiff Mrs. Fiſber reſiding in the city of London 
is ſued in London by proceſs whereof ſhe has no notice, and does 
not appear, whereupon the officer attaches the money of John 
Fiſher the inteſtate in the hands of the now defendants Lane 
and others, that is to ſay, attaches Mrs. Fiſher by the debt owing 
to her by a third perſon, 7. e. the officer diſtrains her to appear, 
it the appears there is an end of the foreign attachment; it is 


like the proceſs in the courts at Weſtminſter, by way of diſtraining 
llues to compel an appearance. 
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Latch. 208, 


What re- 
covery ſhall 
or ſhall not 
be a good 
bar to a ſub- 
ſequent 
actien. 


action, is a different promiſe from the promiſe mentioned in the 


Tlh.e caſe 
ſtated. 


the damage of plaintiffs of 2500 /. 


r 


It is not neceſſary to repeat particularly the evidence of thi; 
judgment in the foreign attachment, which is before minute] 
ſtated, and conſiſted only of minutes taken from a book kept for 
that purpoſe, and thoſe minutes which the officer read from 3 
paper in his hand was the only evidence of the judgment; and 
if this be all, the judgment is erroneous; it is ſaid to be for 
the default of Mrs. Fiſher's appearance; ſhe made no default, for 
it appears ſhe never was ſummoned or had notice, which is contrary 
to the principles of juſtice; in ſhort, the whole court were of 
opinion that judgment muſt be entered for the plaintiff Mrs. 
Fiſher, and accordingly the foffea was ordered to be delivered 
to her. 


Nota. For pleadings of judgment, upon foreign attachments in 
London, fee Coke's Entries 139. b. Vidian 19. Liber Intrationin 
104, 212. 22 Ed. 4. 30.4. 


Kitchin and others, aſſignees of Anderſon a bank- 
rupt ver/us Campbell, Eſq. C. B. 


F\ HIS was an action upon the caſe, in which the plain- 
tiffs, as aſſignees of the bankrupt declare, that the de- 
fendant being indebted to them in 2500 / for ſo much money 
had and received by him to their uſe as aſſignees as aforeſaid, pro- 
miſed to pay the ſame upon requeſt ; and that although the de- 
fendant had been often requeſted ſo to do, yet he had refuſed, to 


The defendant pleaded two pleas. ½. Non afſumpjit, and 
thereupon iſſue was joined. 2dly. A recovery of 860 J. 105. by 
the plaintiffs as aſſignees as aforeſaid, againſt the defendant in the 
King's Bench, in an action upon the very ſame promiſe as 1 
ſet forth in the preſent declaration ; to which the plaintiffs re- 
plied, that the promiſe upon which they brought the preſent 


plea, and upon which the ſaid recovery was had, and thereupon 
iſſue was allo joined. | 


This cauſe came on to be tried before Lord Chief Juſtice 
De Grey, at the ſittings in London after laſt Trinity term, when a 
verdict was found for the plaintiff, with damages and coſts ſub- 
ject eo the opinion of this court upon the following caſe; 


Which fates, That Richard Anderſon the bankrupt being in- 
debted to the deſendant in 2000 J. for money lent, for which he 


(the 


— 
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(the bankrupt) gave the defendant two bonds, and a warrant of 
attorney to confeſs judgment. That the defendant entered 
judgment tor the ſame debt and 503. coſts, and upon the gth day 
of March 1769 ſued out a writ of execution (a fer facias) upon 
the judgment, which was delivered to the ſheriff of Surry to be 
executed in due form of law; that the ſheriff by virtue of that 
writ, levied of the gocds of Anderſon to the value of 2155 U. 
6s. zd. for the {aid debt and coſts, and for the ſheriff's fees 
and poundage. 3 


That on the gth day of April 1769, a commiſſion of bankrupt 
was awarded againſt Arnder/on on the petition of Ann. Brodie a 
bond fide creditor for 100/., and upwards, and he was thereupon 
declared a bankrupt. 


That in M:chaelmas term 1769, the plaintiffs as aſſignees as 
aforeſaid, brought an action of frover in this court againſt the 
late ſheriff of Surry and the now defendant Campbell, for the goods 
ſo levied under the ſaid writ of execution, and at the trial thereof 
before the then Lord Chief Juſtice Milmot in Hilary term 1770, a 
verdict was given for the defendants, and judgment thereupon was 
accordingly entered upon record. | 


That in Eaſier term following the plaintiffs as aſſignees 
as aforeſaid, brought their action in the court of King's 
Bench, againſt the defendant Campbell, and declared therein for 
money had and received by him to the uſe of the plaintiffs as 
aſſignees as aforeſaid, and recovered 860 J. 105. (as is mentioned 
in the plea) but upon a different cauſe of action than Zhat for 
which the preſent action was brought, namely, for money had 
and received by the defendant Campbell, for certain notes of hand 
delivered by the bankrupt Anderſon to the defendant after the 
act of bankruptcy, | | 


At the trial of the preſent action it was proved, that Anderſon 
committed an act of bankruptcy before the gth day of March 
1709, (to wit) in February 1769. And it was admitted that the 
defendant Campbell received the money levied, under the exe- 
cution for his debt and coſts, before the plaintiffs brought the 
laid action in the court of King's Bench; and this action being - 
brought to recover the money ſo levied and received by the de- 
fendant Campbell, the queſtion for the conſideration of the court 
is, Whether, under the facts and circumſtances ſtated in the above 
caſe, the plaintiffs are intitled to recover? | 


This cafe was argued in Eafter term laſt, upon the general 
iſſue (the fecond plea being laid out of the caſe, having been 
adjudged ill on a former argument) 
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Huſley verſ. 


Phydall there 


cited. 
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,. It was argued for the defendant, that an action for mon 
had and received by him to the uſe of the plaintiffs, would not 
lie in this caſe; and | 


2dly. That if this action will lie, #rover alſo will lie; and 
plaintiffs having brought zrover in Michae mas term 1769, againſt 
the ſheriff of Surry and the now defendant, to recover the value 
of the goods of the bankrupt taken in execution, have made their 
election ; and there being a verdict and judgment upon record 
againſt the plaintiffs in Hat action of trover they are barred for 


ever from having any other action which requires the very ſame 


evidence to ſupport it which was required to ſupport the former 
action. 


That an indebitatus aſſumpſit will not lie, unleſs upon an expreſ; 


or implied contract, here 1s neither ; if the execution upon the 
goods of Anderſon the bankrupt was right, all is well; if it was 
wrong, it was a fort for which an aſſumpſit cannot lie. 


That where a bankrupt ſells goods after he is a bankrupt, the 
aſſignees may have trover or aſſump/it ; the defendant in the pre- 
ſent caſe received the money levied under an execution at his 
ſuit by the ſheriff of Furry ; this is very different from the caſe 
where ſuch an action as this is brought to try the right to an 
office, the uſurper of the ice is conſidered as the ſervant of the 
officer de jure, who may overlook and diſpenſe with the wrong, 
and ſay, ** You received the money for my uſe.” Howard vetius 
Mood. Sir Tho. Jones 126. 2 Lev. 245. S. C.—This is prime 
imprefſionts, no action of this kind having been ever brought in 
the like caſe, and the argument of Littleton as to the ſtatute of 
Merton may be uſed, that if this action would have laid in ſuch 
a caſe as this, it would have been brought long ago, 


The act of bankruptcy, and all the facts that could ariſe in 
the preſent caſe were tried before in the action of trover againſt 


the ſheriff and the now defendant, wherein there was a verdict 


againſt the plaintiffs, and judgment is entered thereupon ; there 


would be no end of ſuits if others could be brought where the 
ſame evidence is only required to fupport them, which was ne- 


ceſſary to ſupport the former ſuit. See the preface to the 8 Rep. 
where Sir Edw. Coke ſays, that in all perſonal actions concerning 


debts, goods and chattels a recovery or bar in one action is a bar. 


in another, and there is an end of the controverſy. 


The plaintiffs recovered 860 J. 104. in the King's Bench, upon 
the very ſame promiſe as is ſet forth in the preſent declaration; 
there is no realon why they ſhould not in hat action have te- 


covered 
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6 . 
covered the money mentioned in this declaration, if it had been 
due to them. 


When the plaintiffs brought frover againſt the ſheriff} and the co. Lit. 144, 
defindant, they determined their election. 1 Roll. Abr. 726. and . 4 


are thereby barred of this action. 


For the plaintiffs it was argued, that as Anderſon had com- 
mitted an act of bankruptcy in February 1769, before the fiert 
facias was executed, (the gth of March 1769) and the ſheriff had 
paid the money to the defendant Campbell, this action for money 
had and received for the uſe of the aſſignees the plaintiffs would 
well lie; and that the action of frorer in Michaelmas term 1769. 
{againſt the now defendant and the then ſheriff of Surry, for the 
very ſame goods which were ſold under the ſaid execution, and 
the money paid to the now defendant) wherein there was a ver- 
dict againit the now plaintiffs was not a good bar to the preſent 
action. The court took time to conſider until this term, when 
judgment was given for the defendant, per totam curiam. 


Curia. The queſtion for the conſideration of the court is, whe- | 
ther under the facts and circumſtances ſtated in this caſe the 
plaintiffs are intitled to recover. 


From the moment a perſon becomes bankrupt, the property 1 $4. 15. 
of all his goods, debts, credits, Sc. are veſted in the aſſignees 1 Lev. 173. 
duly choſen under the commiſſion, but they cannot declare in ©? 23, 

* , * 1 Show. 112. 
clare as aſſignees of the bankrupt, and a defendant may wage his 


law, or plead the ſtatute of limitations, as the caſe may happen to = 
be or require. | 


Anderſon being a bankrupt in February 1769, and the ſheriff 
having afterwards in March 1769, taken his goods in execution 
at the ſuit of the defendant Campbell, and paid him the money 
for which they were ſold, it is queſtioned in the preſent caſe, 
whether an action will lie againſt him for money had and received 
tor the uſe of the afſignzes. 


Lord Hardwicke was, for ſometime, of opinion that this action 8 11 
had never been allowed to lie, and that the aſſignees were tied 191. 
down to proceed in rover for the tort ; but he atterwards altered ard oY 4 
his opinion, and held that this action well laid. And we are 95. yez:y 
all of opinion that this action well lies; whether the money, 326. 
for which the bankrupt's goods were ſold, be paid into the. 
hands of a plaintiff in a fier: facias, or of any others; whoever 
has received the money for the bankrupt's goods is ſuppoſed, in 
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juſtice, to have received the ſame or the uſe rf the nliirnees, in 
whom the property of thoſe goods by law was veſted, and to 
have pro:nifed to pay the ſame to the a/7gnee:; there is a ſuppoſed 
privity of contract between the perſons whole money it lawfully 
is, and the perſon who has got or received it. b 

We are of opinion that the plaintiffs having brought fever in 
this court in Michaelmas term 1769, againſt the ſheriff of Sure, 
and the now defendant, to recover the value of the goods of 
the bankrupt taken in execution, (which action weil laid) have 
made their election; and there being a verdict and judgment upon 
record in that action againſt tlie plaintiffs, they are barred for 


. ever from having the preſent or any other aCtion : for you ſhall 


not bring the ae cauſe of action twice to a final determination; 
nemo debet bis vtæari, upon this we found our judgment; and 
what is meant by the ſame cauſe of action is, where the ſame evi- 
dince will ſupport both the actions, although the actions may 
happen to be grounded on different vorits; this is the zeſt to 
know whether a final determination in a former action is a bar, 
or not to a ſubſequent action; and it runs through all the caſes 
ia the books, both in real and perſonal actions: it was refolved 
in Ferrer's caſe, 6 Rep. 7. that when one 1s_ barred in any 


action real or perſonal, by judgment upon demurrer, confeſſion, 
4 verdict, &c. he is barred as to that or the like action, of the 


«- like nature for the ſame thing for ever; for expedit reipublice 
ut fit fints litiim. But there is a diverſity between real and per- 
ſonal actions [which may be well underſtood by reading that 
caſe] Lord Coke means by actions of the like nature, actions of the 
{ame degree, where you cannot have a writ of a higher nature. 
A bar in a writ of aze/ is a bar in a writ of S, and in a colla- 
teral action as cinage, &c. for theſe are anc:/trel, and of one 
and the fame nature; but will not bar a wr of right — Per- 
onal actions are all of the fame heighth or degree, In an action 
of treſpais for taking his horſe, which by the count is reduced to 
a certainty ifor you muſt wait for the declaration] it is a good 
plea to the writ that a rep/evin is pending of the ſame taking, 
where an averment is allowed that all is for one and the fame 


taking. 5 Rep. 61.6. 


Nemo debet bis vexari, is the general rule; to which there are 
ſome exceptions; as where a man miſtakes his action by ſuing 


as adminiſtrator, when, in truth he is executor.—** Rob:nſon and 


«< others executors of '7. R. brought an action:of debt upon an 
„obligation, the defendant pleaded that before the purchaſe ot 
« the writ one of the plaintitis as adminiſtrator of: J. R. brought 
an action of debt upon the ſame bond againſt the defendant, 
„ who then pleaded that . made executors who _— 
3 66 re 
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ſtrel, and traverſed that he died inteſtate; then the plaintiff 

« renlied, that adminiſtration was committed to him pend ute 

« /ite; the defendant demurred, and it was adjudged for the * * cokes, 

« defendant. And this plea was pleaded by way of ciloppel, Kep. edit. 
« and judgment demanded if be as executor ſhall have GOD? far tbe pain. 
% upon the ſame bond. TJ he plaintiffs replied and ſhewed the tiff. bu: that 
« repeal of the letters of adminiſtration, and that the pl intiffs“ “ mittak e. 
« are executors; whereupon the defendant demured, he pre - 

« tending, that inaſmuch as one of the plaintiffs was barred in 

« the former action, they ſhall be barred for ever: the caſe was 1 
« well debated at the bar and the bench, and, at length, judg- 1 
« ment was given for the plaintiffs: for it was unanimoully 1 
« agreed, that by the former judgment the plaintiff was bar red 7 
« gs to the acfion of the writ, (that is to ſay) from having any .N 
action as adminiitrator : but that as he then in truth was 8 


e executor, the miſtaking his action is no bar, nor an eſtoppel 
« to bring his true action: as if the heir brings formedon en le 
« deſcender, and be barred in it, yet he may have formedon en le 
« remainder or reverter. 5 Rep. 32.6. Robinſon's caſe.” 


Alſo there is no queſtion but that if a man miſtakes his decla- 
ration, and the- defendant demurs and has judgment, the plain- 
tiff may ſet it right in a ſecond action. 1 Med, 207. Lepping 
and Kedgewm. | 


On. > 


It appears in the preſent caſe that rover has been brought for 
the converſion cf the goods taken in execution, and that the 
iury have determined that the plaintiffs have no right to thoſe 
goods ; and if they have no right to them, they have no right to 
the produce thereof, or to the money for which they were ſold ; 
it is clear therefore, that the plaintiffs have no right to this 
action; in the former action the judgment is on record that the 
Plaintiffs nil capiant fer breve ſed eant inde fine die, they ſhall 


never come again, but are for ever barred, 
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Judgment for the defendant fer totam curiam. 
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Saunderſon vorſirs Baker and Martin ſheriffs of London 
and Middleſex. C. B. 


RESPASS for breaking and entering the platntiff's Treſpaſs vi et 
ware-houſe in Eagle-flreet, keeping poſſeſſion thereof, an . 
taking his goods; tried before Lord Chief Juſtice De Grey, ver- theriffs, for 


dict for the plaintiff, damages 250 /. — 1 I 


inſtead of the goods of B. by his bailiff, upon the ſheriff's warrant upon a Heri facias. 


4 K "The 
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The caſe upon the evidence of facts at the trial was, That the 
pla; ntiff Farndor/912 is an auctioneer, and having goods in his ware. 
houte to be ſold by auction, publiſhed a catalogue thereof for 
ſale in May 1771; that one Bolland a ſheriff's officer having a 
warrant from the ſheriff upon an execution of eri facias againſt 
one Beat or at the ſuit of one Price, thereupon ſeiſed the ſaid goods 
of the plaintiſf Saunderſon, ſuppoſing the ſame were Beaug”'; 
goods, which they were not, as was proved at the trial; that 
on the ziſt of Mar, Bolland took away the goods which were 
proved to be of the value of 300 J. and upwards, locked the door 
of the ware--houlſe, and took away the key thereof. 


That on the 1ſt of June the plaintiff went to the ſheriff, 
cflice, where he found Vir Frith clerk to the under-theriff, and 
then and there, in writing, demanded all the goods (fo Wrong- 
fully ſeiſed by Bolland the officer) to be returned, and that "if 
they were not returned he [the plaintiff Saunderſim would ſue 
the ſheriffs, whereupon Mr. Frith then told him the ſheriffs had 
ſuthcient ſecurity from Holland, and that he (Frith) did not care, 
Frith alſo faid, ** This fellow Bolland has been often guilty, I 
am glad he is caught, but we have ſecurity.” The defen- 
dant's gave no evidence at all at the trial; and in ſumming up 
the plaintiff's evidence to the jury, the Lord Chief Juſtice told 
them, that if they were of opinion that the ſheriff had recognized 
the act of Bolland, they ought to give their verdict for the plain- 
tiff, which they accordingly did, and ſaid they were of opinion 
that the ſheriff had recogn:-ed the act of Eolland; the Lord Chief 
Juſtice was ſatisfied with the verdict. 


It was moved by Serjeants Burland and Nalter, that the ver- 
dict was unſupported by the evidence, and that the ſheriff was 
not anſwerable in an action of treſpaſs vi et armis, for acts done 
by his officers or bond bailiffs, and they cited 2 RO. Abr. 5 52. 
(0) p J. 9. If the ſheriff makes a warrant to the bailiff of a 

e to take the goods of a man in execution, and he miſtakes 
«« the goods, and takes the goods of another man, the bailiff is the 
* treſpaſſcr, and not the ſheriff.” And p/. 10. ibid. © If a 
„ man be arreſted by the bailiffs of the ſheriff, and thereupon he 
«« ſheweth to them a ſ/uper/edzas to diſcharge him, and the bai- 
« ]iffs refuſe it, and afterwards detain hin in priſon, he ſhall 
« have falſe impriſonment againſt the bailiffs, and not againſt 
e the ſheriff.” They allo cited Lazcock's caſe, Latch. 187, where 
it is ſaid the ſheriff ſhall be fined or amerced, and ſhall anſwer 
in damages to the party for the miſdemeanor of the under-ſheriff, 
but he ſhall not be impriſoned or indicted ; from whence they 
argued that tre paſi vi et armis in this caſe will not he againſt the 
high ſheriſf, becauſe the judgment in t treſpaſs is quod capiatur. 


here- 


7 
o A 
= 
9 
4 4 
3 
» 
5 
' 
3 
1 
—_ 
o "= 
3 . 
4 * 
Sa 
* "= 
= 
? 
_ 
» 
= 
B 
= 
.47 
1 
1 
IF 
. 
= 
= 
oy 
AF 
-Y 
* 
3 
4 
* 
_— 
427 
3 
1 
=” 
+. 
1 - 
E 
. 8 


* N 
£ * 5 TOE" * . - 
—_ i ade” ond (ne * * ac * . IO a . 
39.24 * * PI 2 4 - * ä ** * 4% TR * * * . Iu TIE ae of . 
, N \ ” 3; N * * N 


— 
. ̃ͤͤ PP ⁵ —— —— 
a. 


————  —  — 


Trinity Term 12 Geo. 3. 1972. 


— — 


v hereupon the court made a rule to ſhew cauſe why the verdict 
021d not be ſet afide, and a new trial granted. 


4m. 


chliged, by law, to do; he takes ſecurity, both by bond and 
oath from the ofticers to indemnify himſelf, and if the King's 
ſabjects are hurt or injured by the wrongful acts or treſpaſſes of 
{ich officers, they mult reſort to the ſheriff himſelf to be repaired 
in damages for ſuch wrongs and treſpaſſes. Theſe bond-bailiffs 
or bum-bailifts] are the moſt abandoned and wicked ſet of 
men, therefore the ſheriffs always take large and ample ſecurity 
{.r their good behaviour, but if the ſheriff himſelf is not an- 
fcrable in damages for treſpaſſes committed by them under 
colour of their office, ſuch ſecurity ſeems vain and nugatory. If 
it was once univerſally underſtood that the high ſheritfs are not 
n{\verable, by law, for treſpaſſes committed by their officers in 
the execution of the ſheriff s warrants, this would very much 
tend to the breach of the peace, and endangering men's lives; 
for if an officer ſhould have a warrant to take B.'s goods in exe- 
cution, and he, wilfully, or by miſtake, ſeiſes the goods of A. 


in bet caſe, if A. knew that the ſherit was not anſwerable for 


the treſpaſs, A. would moſt probably reſiſt the officer with 
torce, the peace would be broken, and lives might be in 


danger. 


Laicick's caſe in Latch. 187. is not applicable to zhis ; that 
vas a ſpecial action upon the caſe, againſt the under-ſheriff for 
returning upon a /atitat, non eſt inventus ; which /atitat was de- 
livered by the plaintiffs to the under- ſheriff, when the defendant 
therein named, was in the preſence, view and company of the 
under-ſheriff ; ſo that it is there ſaid an action againſt the high 
ſheriff laid for an eſcape, and that he ſhall anſwer for his under- 
lhcrift civil not criminally. 


The caſes in 2 Roll. Abr. 552. pl. 9 & 10. are no more to the 
purpoſe than Laicocꝶ's caſe ; the firſt of e pl. . is the caſe 
of the bailiff of a franchiſe Who is not appointed by the ſheriff, 
therefore if at officer miſtakes and ſeiſes one man's goods in- 
ſtead of another's, the ſheriff is not liable; the other caſe pl. 10. 
is, if a ſuper/edeas be ſhewn to the ſherit's bailiff to diſcharge a 
man whom he has arrciied, and the bailiff afterwards detains 
him in priſon, falſe impriſonment lies againit the bailiff and not 
2gainſt the ſheriff; but this caſe does not reach the preſent caſe 
at bar, for here the under- ſheriff has recognized the treſpaſs done 
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by Bolland, and has told the plaintiff that the ſherifr had ſecurity, 
and the plaintiff might do what he pleated. 


Serjeant G/ynn on the ſame fide for the plaintiif— This is treſ. 
paſs for taking goods acknowledged to be the property of the 
plaintiff, and not of Beavsr the defendant named in Pol ard, 
warrant; it was a queſtion put to the jury by my Lord Chiet 
Juſtice whether they believed this act of Bolland, was not an act 
recognized by the ſheriff; Mr. Frith the clerk acted as under. 
ſheriff, and ſpeaking for the ſheriff adopts the fact, he ſays it i; 
indifferent to the ſheriff, becauſe (ſays he)“ We have indem- 
« nity.” with this queſtion put by my Lord Chief Juſtice to 
the Jury the matter was leit to them, and they being of opinion 
that the ſheriff had re. gn/zed the act of Bolland, have given their 
verdict accordingly, which is deciſive. 


The high ſheriff muſt be anſwerable in damages for the treſ- 
paſſes committed by his officers in the execution of warrants; for 
if this matter was to ſtand upon any other ground, it would be 
pregnant with great michief indeed ! That great publick officer 
the high ſheriff muſt be a perſon reſponſible to the King's ſub- 
jects in fortune, Cc. and the law doth not preſume the bum- 
bailiffs to be perſons anſwerable, who are, (in general) the mot: 
abandoned wicked ſet of men living; and if the ſheriff was nc: 
to be anſwerable for their treſpaſſes in the execution of warrants, 
a door would be opened to plunder and rapine by theſe bailiffs, 
who would, when ever they thought fit (as in the preſent caſe) 
teiſe and take away the goods of one man inſtead of another's. 
Indeed if I (as a private perion) was to command my ſervant to do 
a lawful act, ¶ſuppoſe] to diſtrain the goods of A. and he wrong- 
fully takes a diſtreſs ot the goods of B, I ſhould not be anſwerable 
tor my ſervant's miſdoing; but in the cafe of a publick officer, 
the high theriff, who delegates perſons to act for him in his own 
othce, muſt be an{werable perſonally in damages for treſpaſſes 
done by thoſe perions in the execution of his office, for ſuch 
perſons act by the ſheritf's power and publick authority. 


There are many caſes where a maſter is anſwerable for the 
wrong done by his ſervant; the ſervants of a carman ran over 4 
boy in the ſtreets and maimed him by negligence, an action was 
brought againſt the maſter, and the plaintiff recovered, The 
ſervants of A. with his cart run againſt the cart of B. in which 
there was a pipe of Sack, and overturned it, whereby the Sack 
was ſpoiled, and ran into the ſtreet, an action was brought againſt 
the maſter, and held good by Hot Chief Juſtice. 1 Ld. Raym. 
7 9, 264, 265. An action lies againſt the maſter of a ſhip, boat 
or barge, for the unſkilfully or negligently ſteering thereof by the 


2 | ſervant, 
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rrant, whereby any damage is done to the perſon or property of 
another z many other ſimilar caſes there are, where the maſter 
mutt, by Jaw, be anſwerable cv /y for the acts of his ſervant, 
other wile great miſchief to the public would enſue : the latety 
of the publick is much concerned in the preſent queſtion. 


Cerjcant Purland for the defendants—No cafe hath been cited 
to ſhew that 7reſpays vi ct armis will lie againſt the ſheriff in the 
prefent caſe; and the /ubſequent recognitian by Mr. Frith the un- 
der-ſheriff's clerk, will not make the defendants anſwerable in 
treſpaſs vi et arm!s. I lubmit it (with deference) to the court, 
that no man is anſwerable in 7reſpaſs vi et armis for an act done 
by his ſervant or deputy, who acts contrary to the command and 


order of his maſter or principal. 


Here is a warrant or authority to Bolland to take the goods of 
A. but he wrongfully takes the goods of B.; the ſheritf is no 
more anſwerable than if Bolland had not taken any man's goods at 
all; it might as well be ſaid, that whatever treſpaſs this Bol- 
lad commits, the ſheriff ſhall be anſwerable as his maſter. 


can ſee no difference between the caſe of a ſheriff and his bai, 
and a maler and his /ervant ; the maſter of a hackney-coachman 
or @ carter is not anſwerable in freſpaſ vi et arms, for injuries 
done by the ſervant. ** If my ſervant without my notice puts 
my beaſts into the land of another, my ſervant is the treſ- 
paſſer and not I, becauſe by the voluntary putting z the cattle 
* there without my aſſent, he gains a ſpecial property for the 
** 7:ne, and ſo, to this purpoſe, they are his cattle. 2 Roll. 
«AM. 012. 7/7 $6 Suppoſe a bailiff breaks open the 
door of a man's houſe to arreſt him, or to take his goods in exe- 
cution, the ſheriff in ſuch caſe would not be a treſpaſſer, but the 
oiicer himſelf only.—And if a bailiff arreſts a ſtrange perſon 
not named in the writ, falſe impriſonment lies againſt the bailiff 
only, not againſt the ſheriff. « In Hz. 44 Elix. B. R. the 
** caſe was, that on the 2d day of July a capras ad ſatisfacirndum 
Was delivered in H{69rn to the ſheriff of Cambridge, who made 
a warrant to his bailiffs the fame day, and afterwards, alſo on 
the fame day, there came to the ſheriff a ſuper/edeas, upon a 
* writ of error, of which the baliffs, having no notice took the de- 
fendant's body who eſcaped, and afterwards the bailiffs, having 
notice of the ſuper/edeas retook him; and thereupon treſpaſs 
and impriſonment was brought, and adjudged maintainable. 
Mcore 677. pl. 921. Prine verſus Allington. 


Where the ſheriff is anſwerable, the bailiff is not liable in the 
ſame ſort of action; if the bailiff permits an eſcape, or the un- 


der-ſheriff makes a falſe return of a writ, the high ſheriff is only 
Ee 4 L 8 liable 
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liable to an action for the ape, or for the falſe return, for it 
is the eſcape and falſe return of the high-theriff. —Lazock's cafe 
in Latch. 187. when conſidered, is a caſe in point for the ge. 
ſendant, and ſnews that zreſpaſs vi et armis does not lie againſt 
the high ſheriff, for the judgment in ?re/þ2fs gi et armis is qued 
capiatur, but that caſe ſays, the high-ſheriff thall not be impriſon- 
ed for the act of his officer. 


For a tort or wrong in the execution of proceſs, the under- 
ſheriff or officer who does the wrong is only an{werable.—[f 
the demandant in a writ of entry ſur diſſeiſin, delivers a writ of 
ſummons thereupon to the under-ſheriff of the county, and 
afterwards he doth ſummon the tenant upon the land accord— 
ingly, and, notwithſtanding, doth not return the writ, an action 
upon the cale may be brought againſt the under-ſheriff, if the 
plaintiff pleaſes, for perhaps the ſheriff had no notice thereof; 
and it may be, that the under-ſheriff hath taken the fees to exe- 
cute the writ. 1 Roll. Abr. 94. {RJ pl. 4. adjudged inter 
Marſh and Aſtrey. Cro. Elix. 175. S. C. I Leon. 146. S. C.— 
So if a warrant upon a eri facias to levy a debt at the ſuit of 
J. S. be directed to an under-bailiff of a /berty, and he by 
force thereof levies the debt and afterwards conceals the writ, 
and doth not make any certificate thereof, an action upon the 
caſe lies againſt the under-bailiff, becauſe that he hath done a 
perſonal tort, 1 Rel. Abr. 94. pl. 5. 


The caſe of Cooper et al. afſignees of Jobns a bankrupt, verſus 
Chitty and Blackiſlon fheriffs of Lindon, I Eurro, 20, was 
trover for goods of the bankrupt lawfully taken in execution, 
and fold by the ſhirif's after they bad notice of the bankruptc;, 
aud that the goods were the property of the aſjignees, which was 
adjudged a converſion by the ſheriffs. The times and facts in 
that caſe are, that on the 5th of December 1753, one Godfrey 
obtained judgment in C. B. againſt the ſaid Johns; and on the 
ſame day (5th December 1753) execution upon that judgment 
was taken out againſt his goods by Ger, and the goods ſeized 
by the ſheriffs under it; that Johns committed the act of bank- 
ruptcy th December i753, and on the Sth of the ſame Decem- 
ber a commiſſion of bankruptcy was taken out againſt hint; and 
on the very /ame day the commiſſioners executed an aſigument; 
and afterwards on the 28th of December, a bl of fale of the 
goods was made by the ſheriffs.— The queſtion was, Whe- 


ther the aſſignees could maintain 7rover againit the ſheriffs (who 
executed this proceſs under a regular judgment and execution) for 
ſeizing the goods under a fer! ſacias iſſued out and executed 


after the act of bankruptcy was committed, and ſelling them 
after the aſſignment was executed, 


And per totam curiam, the 
action 
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ation was held maintainable, and they gave judgment for the 
plaintiffs. 


agree with my brother Glynn that the ſheriff's delegation 
of bailiffs and officers to act for him in his office, is like other 
delegations, and that if a fervant of a carter, by driving un- 
{ciltully, negligently or wilfully, overturns or injures the co:ch 
or carriage of another perſon, the maſter of the cart is anſwer- 
able in an action of treſpaſs upon the caſe, but not in treſpaſs vi 
ot armis. — I] admit, if the ſheriff had made a return, he would 
have been antwerable in zre/paſs vi et armis, becaule all perſons 


any way concerned in ſuch treſpaſs are principals, 


Lord Chief Juſtice De Grey - Do you, [brother Burland] contend 
that no recognition of this fact of Boliand but a return of the 
writ will fix the ſheriff as a treſpaſſer vi ef armis ? 


— — 
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Serjeant Burland — Frith the under- ſheriff 's clerk ſaid, “ This 

« fellow Bolland has been often guilty of faults, I am glad he 
« js caught, but we have ſecurity ;” (that is to ſay,) If Bolland 
has done any act to affect the ſheriff, the ſheriff has ſecurity, this 
mult be Frith's meaning; if the ſheriff himſelf had ſaid the 
| fame, it would not have made him liable in an action of treſ- 
aſs vi ef arms, and no ſaying whatever of an under-ſheriff can 


make the high-ſheriff perſonally liable in that action, 
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Serjeant Walker of the fame fide for the defendants—Spoke to 
the ſame effect with Serjeant Burland. 
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Gould Juſtice—As to the recognition by the ſheriff cited 4 H- 
fiit. 317. where it is ſaid, that © by the common law he that 
*« receiveth a treſpaſſer, and agreeth to a treſpaſs after it be done 
is no treſpaſſer, unleſs the treſpaſs was done 2% hs uſe or for 
*« bis benefi', and then his agreement ſubſequent, amounteth to a 
* commandment.” 


Serjeant Davy—cited Saunders verſus Powell. 1 Keb. 693. 
where it is ſaid by Toz/den juſtice, that 7rover or treſpoſs will 
lie againſt the ſheriff in a caſe like this at bar; and 2 Kc. 352. 
A freri facias was to levy the goods of Daten; and the bailiff 
by virtue thereof took the goods of one Lutterell, as the goods 
of Dawſon, and after returns ulla bona of Dawſon, 
© whereupon treſpaſs was brought and a recovery had againſt 
the high-ſheriif, which [as was ſaid] is impoſſible, for 
only the under-ſheriff himſelf is ſubject, /ed non allocatur, 
for the high ſheriff is chargeable in treſpaſs, and the return 
« of nulla bona will not alter the caſe, having no influence on 
* Luttereli's goods. And Bro. Office and Officer, pl. 24. is, 

« Nota, 


316 


— 


Trinity Term i2 Geo. 3. 1772. 


Judgment of 


the court. 


a 


Nota, that the act of the under-ſheriff or his deputy in the 
* name of the ſheriff ſhall charge the ſheriff; and for their 
acts the ſheriff ſhall be amerced and none other. 5 Ea. 4. 


<c 4, 3. 


c 


A 


Lal 


Gould Juſtice—T am of opinion that my Lord Chief Juſtice did 
very right in leaving it to the jury, with this queſtion, 952. 
* whether they were of opinion, that the ſheriff had recognized 
e the act of Bolland. The ſheriff (or the under-ſherif which 
is the ſame in this caſe) makes a warrant to the officer to take 
the goods of A. in execution, and he {ſeizes the goods of the 
plaintiff; Frith the under-ſherift's clerk has notice hereof 
given to him by the plaintiff in writing, who alſo at the fame 
time demanded the goods to be reſtored to him, but inſtead of 
ordering that to be done, Frith (as it ſeems to me) made a joke 
of the buſineſs; I conſider Frith as ſtanding in the place of, and 
repreſenting the very perſons of Baker and Martin the ſheriffs 
themſelves, and Frith not ordering the goods ſo wrongfully 
taken to be reſtored immediately to the plaintiff, the ſheriffs from 
that time became principals in the Zre/paſs by recognizing the 
act of Bolland. 


If Frith had made any doubt whether the goods ſeiſed were the 
property of the plaintiff or not, it was the duty of him and the 
ſheriff to have made an inquiry by a jury, under a writ of pro- 
prietate probanda ; but inſtead of doing this he tells the plaintif 
they have got ſecurity, and ſeems to be quite careleſs about the 
matter; I am clearly of opinion that this was an adoption of the 
fact by the ſheriffs themſelves, and upon this ground alone the 
plaintiff is intitled to have judgment. The caſe in 2 Keb. 352. 


(a MS. copy whereof I have ſeen) is directly in point, that 29. 


paſs vi et armis well lies in this caſe. This 1s not a new notion, 
for it is laid down by Hankford | Juſtice C. B.] 13 Hen. 4. 2. 
a. B. © That if I bring a writ of debt againſt J. A. in 
„ which a capras iſſueth, if the ſheriff by colour of this writ 
e taketh a man named B. C. he ſhall have a writ of fa//s in- 
« þr:/;ument againſt the ſheriff, and not againſt me; but if ſo 
«© be that I come to the {heriff with the ſame writ, and inform 
« him that B. C. is the fame perſon againit whom the writ is 
«© ſued, and becauſe of that certification the ſheriff takes him, 
« he may have a writ of falſs impriſonment againſt the ſheriff 
« and me, or againſt the ſheriff alone, to which Thirnmg 
[Chief Juſtice C. B.] accorded, and ſaid that this was law. 


Something has been thrown out touching the ſheriff's liabi- 
lity to anſwer civilitor, and not crimmaliter for the acts of his 
2 officers, 
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Aicers, the books mean that the ſheriff is not liable to an 
judictinent. 


in this caſe I conſider all three, the ſheriff, under-ſheriff, and 


deputy, as one perſon. 


Blackflone Juſtice—The jury have ſound the fact, that the 
ſucriff recognized the act of Bolland; but if they had not found 
that fact, I ſhould have thought the ſheriff was anſwerable in 
an action of treſpaſs vi et armis for the act of Bolland his of- 
icer, the law looking upon the ſheriff and all his officers as one 
perſon ; he 1s to look to his officers that they do their duty, for 
if they tranſgreſs he is anſwerable to the party injured by ſuch 
tranſgreſſion, and his officers are anſwerable over to him. 2 
ICeb. 352. is in point. There is a difference between maſter 
and ſervant, but a ſheriff and all his officers are conſidered, in 
caſes like this, as one perſon. In debt, at the d 1 
« [to compel the defendant to appear, ] the ſheriff diſtrained 
„J. B. where the name of the defendant was T. B.; there 7. 
„ B. ſhall have his remedy againſt the ſheriff et hoc « zdetur [lays 
« brooke] by general action of treſpaſs ; but where he ſerves the 
« writ truly, and embezzles it, or makes a falie return, vide- 
« tur that an action upon the caſe lies. Bro. 1: eſpays, Fl. 135. 
« cites 19 Hen. 6. 80.“ 


Neres Juſtice I am of the ſame opinion with my brothers 
Cculd and Blackſtaiie. Frith ſhould have ſaid he would do his 
beit endeavour to get the goods reſtored to the plaintift, if 
they were his property, and ought to have told the plaintiff ſo 
hen he demanded the ſame. 


have for a long time thought, that #re/haſ5 and impriſonment 
well lie egainſt the ſheriff, for treſpaſs and falſe impriſonment 
committed by his bailiff in the execution of proceſs. Bro. Tre/- 
paſs pl. 99. 11 Hen. 4. 90, 91. vide Dalton's Office of Sh:rigs, 482. 
cad. 121; I know of three actions of treſpaſs againſt the 
iheriff in caſes of this kind; Tyler verſus Fbr;ſon, B. R. tried at 
Stafford in 1764 was impriſonment againſt the ſheriff; the writ 
and warrant was to take the party plaintiff in the county of 
Morcęſter, and the officer took him in the county of Stafford, 
initead of Morceſter, there was a verdict for the plaintiff, although 
[ objected that the action did not lie againſt the ſheriff but on] 


againſt the bailiff; I remember a fimilar caſe tried before Lord 


Chief Juſtice Milmot, who was of opinion the action well laid 
againſt the ſheriff; I alto remember a third action of the ſame 
kind; fo that in practice it is clear that impriſonment lies againſt 
te ſheriff, ſor the act of his bailiff. 
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In a declara- 
tion upon the 
ſtatute of 


9 Geo. 1. ch. 


2 2. it Was 
laid that two 
ſtacks of oats 
of the piain- 
tiff were let 
on tire felni- 
0, and 
well enough, 
altaough it 
was objected 
it ought to 
lla ve been 

I :1d to be 
coe u½nlaaou - 
J4'ly and 
meallcicuſly, 


— 


Lord Chief Juſtice De Grey—lI am of the ſame opinion I was 
at the time of the trial of this cauſe, that the action well lies 
againſt the defendants the ſheriffs. And therefore the rule to 
ſhew cauſe why there ſhould not be a new trial muſt be gif. 
charged. And it was diſcharged accordingly: 


| 
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Allen, qui tam, &c. verſis The Inhabitants of the 
Hundred of Kirton. C. B. 


CTION upon the ſtatute of the gth of Geo. 1. chap. 
22. by the plaintiff Allen qui tam, Cc. againſt The in- 
habitants of the hundred of Kirton, to recover ſatis— 
faction and amends for the damages he had ſuſtained, 

by the ſetting fire to two ſtacks of his oats, which, in the decla- 

ration is laid to have been fe/onzroufly committed and done by 
ſome perſon or perſons unknown to the plaintiff, which he lays 

to his damage of 300 J. 


Upon the trial of this cauſe at the laſt aſſizes, it was proved to 
the ſatisfaction of the jury, that on the 6th of December laſt the 
plaintiff's two ſtacks of oats were felonzoufly ſet on fire by per- 
tons unknown, and that the plaintiff was damnified thereby to 
the value of 170 J. and every other requilite being proved accord- 
ing to the act of parliament, the jury found a verdict for the 
plaintiff, and gave him 170 /. damages, 


And now Serjeant Forſter moved in arreſt of judgment, and 
objected that the declaration was bad; becauſe it was alledged 
therein, that the ſetting fire to the ſtacks of oats was committed 

2 | and 
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and done felenionſiy, but it is not ailedged that it was done un- 
lawfully and malictouſly, which are the very words in the ature 
fect. 1. which, being a very penal law, ought to be literally 
purſued, for it makes many acts capital offences, which were 
10 more than treſpaſſes or civil injuries before the making of 
the ſtatute; and he compared it to the ſtatute of hue and cry, and 
cited Hob. 139. Norrts verſus The Hundred of Gawtry, Ney 21. 
Bateman verſus Th: Hundred of Bandalls, and 2 Stran. 1247. King 
verſus The Hund, ed of Biſhop's Sutton, to ſhew, that this being a 
enal law, the very words of the ſtatute ought to be purſued in 
the plaintiff's declaration; and that the word e/onzoufly is not 
(utficient without the words unlawfully and mali ice; for a man 
may ſet fire to his own ſtacks of oats ſtanding in his own land, 
if he thinks fit, but this 1s no offence againſt the ſtatute. 


Scrjeant Malter of the fame fide, ſpoke to the like effect. 


Serjcant Burland for the plaintiff—The ſtatute doth not make 
uſe of any technical words or expreſſions, that are abſolutely 
neceſſary to be inſerted in a declaration againſt the Hundred in 
this kind of action, but leaves the plaintiff to alledge and prove 

219 animo his ſtacks of oats were ſet on fire; here he has alledged 
in his declaration, and proved at the trial, to the ſatisfaction of 
the jury, that the ſame was committed and done felaniouſly, and 
chat fact which was committed felonioufly was certainly done .- 
/nly, uniawfully and maliciouſiy, for doing an act fel-niu/v, is 
doing it ma'o animo, vis. with malice ; therefore Serjeant Buriand 
concluded that the declaration was perfectly right; and cf that 
opinion was the whole court, and gave judgment for the 


plaintiff. 


Batchclor the younger ver/us Bgg. C. B. 


HIS was an action of treſpaſs againſt the defendant, for In an aftion 


having had criminal converſation with the wife of the of trelpaſo and 
aſſault for 


plaintiff, wherein he declared, that the defendant with force and cat con. 
arms, on ſuch a day and year, at A. in the county of B. made verſation, the 
an af/ault upon C. the wife of the plaintiff, and then and there „ 
dobauched, abi ſed, and carnally knew her; whereby the plaintiff * 
loit the comfort and ſociety of his ſaid wife, Sc. The detendant 11. 115. 68. 
pleaded the general iſſue not guilty, whereupon iſſue was joined, 13 


which was tried by a ſpecial jury before Mr. Earon Perrott full coils, 
at the laſt ſummer aſſizes for the county of Buckingham ; when without 2 
certificate of 


a verdict was given for the plaintiff, with one pound eleven the judge 
thillings and ſixpence damages, and one pound eleven ſhillings under the 
ſtat. 22 & 23 


and ux pence coſts. Th Car. 2. 


. 


320 NMichaelmas Term 13 Geo. 3. 1972. 


The pęſtea being returned, and brought into the office in order 
for the coſts to be taxed, and final judgment entered thereupon; 
all the prothonotaries were of opinion, that the plaintiff was in. 
titled to his full coſts upon this verdict, notwithſtanding the 
damages found by the jury were under the value of forty ſhi]. 
lings, and accorcingly Mr. Prothonotary Mainwaring taxed coſt; 
de incremento to thirty-two pounds and upwards. 


Serjeant Whereupon Mr. Serjeant Forſter on behalf of the defendant 

Forſter for moved to ſet aſide and vacate the taxation of coſts de mcrements, 

are” alledging this was an action of treſpaſs, aſſault and battery, and 

ks. that the judge, at the trial of the cauſe, not having certific 
under his hand upon the back of the record that an allault and 
battery was ſufficiently proved according to the ftat. 22 & 2; 
Car. 2. c. 9. feet. 136. the plaintiff ſhall not recover or obtain 
more coſts of ſuit than the damages ſo found ſhall amount unto; 
and that if any more coſts in any ſuch action ſhall be awarded, 
the judgment ſhall be void, and the defendant is by the ſaid „a- 
tute accuitted of and from the fame, and may have his action 
againſt the plaintiff for ſuch vexatious ſuits, and recover his da- 
mages and coſts of ſuch his ſuit, in any of the courts of record 
at //*/lminſler. Whereupon the court made a rule to ſhew cauſc, 
why the taxation of coſts de incremento ſhould not be ſet afide ; 
and Mr. Juſtice Gould at the ſame time, deſired Serjeant Forjter 
to look into the caſe of Cooke verſus Sayer. 2 Burro. 755: 


5 E Serjeant Miihn for the plaintiff, upon ſhewing cauſe, alledged 
Vilion for 


bi ine, for that by the ſtatute of Cluceſier, 6 Ed. 1. c. 1. (which is tix 
lan co firſt ſtatute concerning colts) the plaintiff is well intitled to his 
full coſts in this cate, unleſs ſome ſubſequent ſtatute hinders or 
e prevents him; tor it is provided by this act, that the demandant 
firk gave may recover againſt the tenant the coits of his writ purchaſed, 
Cots, together with the damages, and that this act ſhall hold place, 
in all caſes where the party is to recover damages. So that, in 

all caſes where damages were recovered before, or by this act, the 

plaintiff ſhall recover his coſts alſo: this was the original of full 

cots, or colts de increments. | 


+ what caſe The firſt ſtatute made for preventing or hindering plaintifls 
by fie, 43, from recovering coſts in particular caſes is the 43 Elis. cap. 6. 
Went wy elk. 2. intitled an act for avoiding trifling and frivolous ſuits in 
be up ired Ia in her Majeity's courts at Weſtmin/'er, whereby it is enacted, 
ob ene „upon any action perſonal co be brought in any of her Ma- 
«« jelly's courts at //e/m:njler, not being for any title or intereſt 

„ef lands, nor concerning the freehold and inheritance of 
lands, nor for any battery, it ſhall appear to the judges ft 
«© the ſame court, and {o fignified or ſet d ne juſticss 
4 be- 


ä 
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« beſore whom the ſame ſhall be tried, that the debt or damages 
to be recovered therein, in the ſame court, ſhall not amount to 

«© the ſum of forty ſhillings or above, that in every ſuch caſe the 

«« judges and juſticesbefore whom any ſuch action ſhall be purſued, 

« ſhall not award for coſts to the party plaintiff, any greater 

« or more coſts than the ſum of the debt or damages to re- 

« covered ſhall amount unto, but leſs at their diſcretions.” 
This Vat. of 43 Elix. has been frequently taken in common con— 
fideration (I do not ſay in legal or judicial proceedings) to have 
given the judges an authority to certify in order to intitle the 
laintiff to full coſts; but the caſe, upon well conſidering gu th 1 
this ſtatute, is juſt the reverſe ; for the plaintiff will have his full not been pat 
coſts in all caſes in which he before had them by the fatute of in vie. 
G/oucefter, unleſs the judge certifies upon the 43 Elix. to prevent 

his having coſts ; but as the judges never certified upon the 4 3 

Eliz. it had no effect at all; for although the ſuit was frivolous, 

and the plaintiff recovered leſs than forty ſhillings damages, yet 

he had ſtill his full coſts upon the fatute of Glouceſter, and could 

only be deprived of them by a certificate of the judge upon the 

a3 Eliz. ſo the preſent caſe is clearly not within the far. 43 
El:z. here being no certificate. And it appears from the caſe 

of Reeves and Butler, Gilb. Rep. 195, 196. that there had never 

been any ſuch certificate ſince the making of that ſtatute, See 

alſo GI. Hit. C. Pleas, 210. 


As the flat. 43 Elis. c. 6. was never put in execution, it gave In what coſes 
riſe to the 22 & 23 Car. 2. c. 9. ſect. 136. which is in theſe Lee 
words, vis. © And for prevention of trivial and vexatious ſuits gufeneel. 
« in law, whereby many good ſubjects of this realm have been leſs the judge 
« and daily are undone, contrary to the intention of an act made 99 ceruty, 
„in the forty-third year of Queen Elizabeth for avoiding in- 
„finite numbers of ſmall and trifling ſuits commenced in the 
*« courts at Weſtminſter; be it farther enacted for making the 
* faid law effectual, that from and after the firſt of May 1671, 
in all actions of treſpaſs, aſſault and battery, and other per- 
* {onal actions wherein the judge at the trial of the cauſe ſhall 
not find and certify under his hand upon the back of the re- 
“ cord, that an aſſault and battery was ſufficiently proved by the 
*« plaintiff againſt the defendant, or that the freehold, or title 
of the land mentioned in the plaintiff's declaration was 
«« chiefly in queſtion, the plaintiff in ſuch action, in caſe the 
* jury ſhall find the damages to be under the value of 
* torty ſhillings, ſhall not recover or obtain more coſts of 
** ſuit than the damages ſo found ſhall amount unto: and if 
* any more colts in any ſuch action ſhall be awarded, the judg- 
ment ſhall be void, and the defendant is hereby acquitted of 
and from the fame, and may have his action againſt the plain- 


4N * tiff 


The ſtat. of 
22 & 23 Car. 
6. e. 9. ſet. 
130 only 
extends to 
actions of 
all; ult and 
battery, and 
treſpals auare 
elauſumfregit, 


MO urne 
venus Reade, 
Trin. 17 & 
18020 2. 
a „ 


—22⁵*0 - 


It is true that immediately after the making of the ſatute 

2 © 24 Car. 2. c. 9. the judges upon conſultation with the 
prothonotaries, ſeemed to be of opinion, that this ſtatute ex. 
tended to other actions, (becauſe the words “ other perſonal action? 
are therein mentioned) beſides thoſe of aſſault and battery, and 
actions of tre ſpaſs guare clauſum fregit, as appears from the 
caſe of the Earl of Pembroke and Weſtall, 3 Feb. 121. which 
was in Hil. 24 Car. 2. B. R. a little above a year after the 
making that ſtatute; and alſo from the caſe of Claxton and 
Laws, which was in Mich, 25 Car. 2 ſomething above two 
years after hat ſtatute was made. But ſince the 25 Car. 2. it 
has been the conſtant uniform reſolution of the courts at V. 
minfter, that the flat. 22 & 23 Car. 2. c. 9. ſect. 136. was not 
to be extended 79 other actions, but to be confined to actions of 
aſſault aud battery, and treſpaſs quare clauſum fregit, as appears 
from the caſe of Smith and Batterton in Sir Tho, Raym. 487. 
Sir Tho. Jones 232 and 2 Shaw. 258. B. R. which was © rref. 
«© paſs quare vi et armis, the defendant flung down certain tals 
„of the plaintiff in the market-place of Hg worth in Com. 
6 ts. Upon not guilty pleaded, verdict was found for the 
e plaintiff, but damages were given under 40s. and upon the 
« ſeconcary's refuſing to tax coits as being a cafe within 22 & 
% 23 Car. 2. c.9. ſed. 136. it was moved by the plaintiff's 
council that the coſts might be taxed; and, upon debate, it 
© was reſolved by the whole court that the plaintiff ſhall have 
„ his ordinary coſts, becauſe the ſtatute ſhall be intended to 
reach only to ſuch actions in which the freehold may ap- 
parently come in debate; but, in this cafe the action is not 
quare clumſum jregit, but only for deſtroying a chattel, and the 
treehold cannot come in debate, any more than if a man ſhall 
take his ſword out, and run a coach-horſe into the guts, 
whereby he died, and the owner thall bring an action vi et 
armis tor it, and recover under 40s. damages, yet he thall 
have his full coſts.” 
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The caſe of Milburne verſus Read?, Trin. 17 & 18 Gev. 2. 
C. B. was an action of treſpals, wherein the plaintiff declared 
that the defendant, with force and arms, did make an aſſault 
upon the plaintiff, in the pariſh of A. in the county of Nor- 
thumber and, ind did there beat, wound, and ill treat the plain- 
tiff, to that his life was detpaired of, and did then and there 
allo obſtruct the plaintitr from getting coals, and the coals of the 
pluintiit then and there found took and carried away, and other 
coals to the value of 0. trod upon and ſpoiled, and one 
ſtandard of the plaintiff there lately erected, and one roller ixed 

2 t2<reon 
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thereon of the value of 100s, did take, break and pull down, 
aud other goods and chattels of the plaintiff, to the value of 
1c /, did take and carry away. There was another count vary- 


ine very little from the firſt. Upon not guilty pleaded, the 
nde ſound, that, of all the premiſes laid to the charge of the 
deicndant he was guilty, except as to the taking away the goods 
and chattels in the declaration mentioned, and aſſeſſed the da- 
mages to the plaintiff by reaſon thereof to 55.; and as to the 
taking away the ſaid goods and chattels they found the defendant 
not guilty, Upon this verdict there was no certificate of the 
judge, that the aſſault and battery was proved, or that the free- 


hold or title was in queſtion, 


And the queſtion was, whether the plaintiff ſhould be intitled 
to full coſts, his damages being found to be under 40s. and, 
whether the caſe was within the ſtar. 22 & 23 Car. 2. c. g. ſet. 
1362 That if it was within it, the plaintiff was clearly not in- 
titled to coſts, becauſe the judge who tried the cauſe hath not 
certified as that ſtatute requires. 


The plaintiff having had his full coſts taxed by the prothono- 
tary, the defendant, upon motion obtained a rule for the plain- 
ti to ſhew cauſe why ſuch taxation ſhould not be ſet aſide, 
upon this ground, that the plaintiff is not intitled to full coſts, 
„ damages being under 49s. and the judge not having certified 
upon the ſtatute 22 & 23 Car. 2. c. 9. ſed. 136. 


Lord Chief Juſtice Milles in giving his opinion, ſaid, That by 
the //at. of Gloureter, 6 Ed. 1. c. 1. the plaintiff Milbaurne was 
intitled to his full coſts, unleſs fome ſubſequent ſtatute hindered 
or prevented him; that, with reſpect to the fat. 43 Eli. 
c. 6 /ef. 2. the plaintiff muſt have his full coſts in all caſes 
i2 which before (that ſtature) he had them by the ſtatute of 
G/ucefler, unleſs the judge certifies upon the 43 Ez. c. 6. to 
prevent his having coſts ; but that there never had been any 
luch certificate upon the 43 Elix. fince the time of the makin 
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courts at Weſtminſter, that that ſtatute extended to other actions 
beſides thoſe of alſ1:1t and battery, and actions of treſpaſs guare 
clonſum fregit, from 3 Keb. 121 & 247. But that ever ſince, about 
the 25th year of | cr, 2. it had been the conſtant and uniform 
retolution of the courts at Weſtminſter, that the fiat. 22 & 23 
Car, 2. c. 9. ſect 136. was not to be extended to other actions, 
but to be confined to actions of aſſault and battery and treſpaſs 
guare clauſum fregit. Tho. Raym. 487. T. Jones 232, 2 E 

258. 


thercof, which occaſioned the making the „t. 22 & 23 Car. 2. See 1 Wilſon 

2. 136.—/! iles Chief Juſtice further ſaid, That it was 7 hal 
c. 9. ſed. 130.—// es Chief Juſtice further ſaid, That it was; r, 
true, that immediately after the making of the fat. 22 F 23 Car, a ceriificate 
2. it ſeemed to be the opinion of the judges and officers of the pf. 
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battery, or treſpaſs quare ciauſum fregit, which is the foundation 


cis {where his damages are under 405.) in afſault and batter), 


« 4" 


258.— But he (Chief Juſtice 77s) ſaid, that the reaſons gire 
in ſome books for taking caſes out of the fat. 22 & 2 3 Orr. p 
were idle, as that there was deſtruction, ſpoliation of a chatte] = 
aſportavit of a chattel, that this ſeemed to ſhew an endeavour in 
the judges to find out reaſons for taking caſcs out of that ſtatute 
and becauſe they could not find good ones, they were willing 1 
give any; for (he ſaid) that ſpo/zatron or aſportavit of a perſona] 
chattel could not amount to evidence that the title of the land 
was in queſtion, which was requiſite to be certified to bring the 
caſe within the fat. 22 & 23 Car. 2. This was all that wx 
cited (by Serjeant Miſſon) of the caſe of Milburne and Read, upon 
the debate of the caſe at bar; but as the Reporter flatters him. 
ſelf that the reſt of what Lord Chief Juſtice Milles and the other 
judges ſaid in the caſe of Mi burne and Read, may not be dif. 
pleaſing to the reader, the Reporter will here ſet the ſame down 
in the very words he took it. 
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The late Chief Juſtice Milles proceeded to give his opinion in 
the caſe of Milburne and Read, as follows, viz. 


« In giving my opinion in this caſe, that the plaintiff Mi. 
burne is intituled to full coſts without a certificate from the 
judge upon the „tat. 22 & 23 Car. 2. I do not at all rely upon an 
aſportavit, or the ſfoliation of a chattel, but lay them quite out 
of the caſe. What I rely upon is, at the plaintiff in no caſe 
where the damages are under 40 s. needs the certificate of a judge 


to intitle him to full coſts, but either in actions of aſſault and 


of the judgments in the caſes of Jenn and Philips, 1 Salk. 208, 
(cited in Gh. 197.) and Thompſon and Berry in C. B. Paſcb. 
7 Geo. 2. on both which caſes I found my ſelf ; the judges, in 
neither of thoſe caſes, paid any regard to the ſpo/iation or aſpor- 
tavit ; in Venn and Phiips, the court would not go upon the 
aſportavit of the hay, for, of that the defendant was not found 
guilty; nor would they go upon the ſpoliation or deſtruction of 
the theep, as appears from the reaſons they give in the caſe, 
which are, that Hat ſtatute extends only to ſuch caſes where the 
judges can certify, and they can certify only in af ault ard bat- 
zery, and treſpoſs quare clauſuim fregit ; for the 22 & 23 Car. 2. 
2s to all other caſes but thoſe two, leaves them upon the 43 
LIS. thinking Hat ſtatute effectual enough as to them; now 
after the /tat. 22 & 23 Car. 2. the plaintiff cannot have full 


and clauſum Fregit, unleſs the judge certifies purſuant to the 
act. But as to all other actions perſonal, wherein there can be 
no certificate upon the 22 & 23 Car. 2. as debt, aſſumpſit, trover, 
trcipals for ſpoiling his goods, or taking his goods, &c, they ſhall 
| be 
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be confidered ont of the fat. 22 & 23 Car. 2. and in ſuch caſes 

the plaintiff (though his damages are found to be under 20 5.) 

{hall be intitled to full coſts, by the far. if Groncefter ; but if 

the judge thinks the ſuit very frivolous and vexatious, he may 

deprive the plaintiff of the benefit of the Aarure of G/ ucefter, by chief Jutice 
certifying under the 43 Elix. by which the plaintiff will be intitled Willes was 
to no more coſts than damages, and to leſs, if the judges think fit 8 


and I hope that good ſtatute will be put in uſe, as I have led the on the 434 
way by certifying upon it very lately. 0 Kli. wo 

| ' deprive plain. 
The next ſtatute concerning coſts is the 8 g V. z. c. 10. 3 


ſe. 4. which for preventing wilful and malicious treſpaſſes 


enacts, that in all actions of treſpaſs, wherein at the trial of the 
cauſe it ſhall appear and be certified by the judge under his hand 
upon the back of the record, that the treſpaſs, upon which any 
defendant ſhall be found guilty, was wiltul and malicious, the 
plaintiff ſhall not only recover his damages but his full coſts 
of ſuit ; any former law to the contrary notwithſtanding. | 


This flat. of 8 & g V. 3. c. 10. ſed. 4. plainly ſhews that the 
legiſlature did not underſtand the far. of 22 & 23 Car. 2. in the 
ſame manner as the courts of law did, v:z. to confine it to two 
forts of actions, but that it extended to all other perſonal actions, 
for the 8 69 W. z. was intended only to relieve in the very 


ſame ſort of actions as the fat. of Car. 2. did, but gave coſts Stat. 8 & g 
„. . 10. 


upon a different principle, not to prevent frivolous and vexatious . S 
ſuits as the far. of Car. 2. did, but to prevent wilful and mali- prevent att 
cious treſpaſſes, and zhat, not malicious in lands only, but of all wif! ad 
ſorts ; and if the legiſlature thought the fat. of Car. 2. took ge 
away coſts from no treſpaſſes beſides clauſum fregit and aſſault 
and battery, they could have no reaſon for making the ſtat. 8 & 

9 W. z. c. io. ſect. 4. general, and to be extended to all treſ- 

paſſes ; but in order to reconcile the two acts of parliament" non! ow 
there has been a conſtruction put upon the Jatter, which I will 8 


not adhere to; which is, that the far. of V. 3. extends only to t© Hen 
| F eg't, though 


clauſum fregit, and that, in fact, there hath been no certificate." 1 


upon that ſlatute, but only in treſpaſs guare clauſum fregit, though willes 


the ſtatute is not reſtrictive, but ſpeaks generally of all treſpaſſes, thought con- 


trary. 


and was made to prevent wilful and malicious treſpaſſes genera/!y. 
But there are other actions of treſpaſs beſides that of clauſum fre- 
git, wherein I will grant certificates upon this ſtature though 

none were ever granted before. 5 EE need 


Indeed, in actions for taking goods and chattels merely, I 
will not grant certificates upon this at. of V. 3. for the ab- 
ſurdity of it; becauſe, as we haye determined that the fat. 22 


& 23 Car. 2. extends only to c/auſum fregit, it would be ridicu- 
4 0 lous 


326 Michaelmas Term 13 Geo. 3. 1972. 


_—CgY — — 2 2 


lous to certify in perſonal treſpaſſes, becauſe, then the plaintiff, 
though his damages found exceed not 40 5. will have full coſts 
upon the fatute of Glouceſter, unleſs the judge certifies upon the 
43 Elix. to prevent his having full coſts; and the caſe in which 
I will certify, upon the 8 9 W. 3. c. 10. ſe. 4. (though not 
a treſpaſs guare clauſum fregit) is an action of treſpaſs for a vo. 
luntary and malicious afſault, which is not attended with a bat- 
tery, for I cannot certify upon the /ta?. of Car. 2. for an affault 
only, but I muſt certify by the expreſs words of Fat ſtatute that 
the aſſault and battery was ſufficiently proved. Suppoſe a man 
draws his ſword and ſwears he will ſtab me, and makes + 
paſs at me, but miſſes me, in this caſe I do not certify upon the 
flat. of 22 & 23 Car. >. becauſe there was no battery; but [ 
will certify upon the 8 ©. g . 3. c. 10. ſect. 4. that ſuch tre/ 
paſs or afſault was wilful and malicious, and let the defendant de- 
liver himſelf from coſts how he can; and ſuch a dangerous 
aſſault much better deſerves a certificate upon the 8 & g VV. 3. 
than many caſes of aſſault and battery does, upon the tat. of 22 
& 23 Car. 2. 


I ſhall only take notice of two or three more little caſes which 
do not come up to, or influence the preſent ; ſuch as Comber, 
420. Carth. 224, 225. 2 Vent. 180, 195. All thoſe caſes are 
plainly within the Hat. of the 22 & 23 Car. 2. in which caſes the 
plaintiff could not have more coſts than damages, if the latter 
were under 40 s. except the judge certified, for in all thoſe caſes, 
the treipaſs was committed upon things, for which treſpaſs the 
title of the land muſt come in queſtion, for thoſe caſes were 

either for pulling up or throwing down a hedge, or digging the 
foil, or ſtopping a water-courſe and overflowing the land; all 
which are treſpaſſes upon the land, therefore within the tat. of 
22 & 23 Car 2. And if the judge would not certify that the 
title of the land came in queſtion, the courts did right in re- 
fuſing full coſts. The two caſes in 2 Tent. 180, 195. are both 
clauſum fregits, and are not merely perſonal, and that is the rea- 
ſon Lord Chief Baron Gilbert went upon in Butler and Reever, 
Gilb. 195, 196. which was ſolemnly determined. | 


Objeftionto It is objected that the plaintiff Milburne ſhall not have full 
ful) Ccols ver. coſts in this caſe, becauſe part of the verdict is within the fo. 
1-r'us Reade, Of the 22 & 23 Car. 2. and that therefore the judge ought to 
have certified, that the treſpaſs in the declaration is not only for 
taking, breaking and pulling down a ſtandard and roller, which 
are perſonal chattels, but alſo for an af/ault, battery and wounding, 
and the defendant is not found guilty of breaking, &c. the ſtan- 
dard and roller only, but is alſo found guilty of the afſault, bat- 


tery and wounding ; and though the breaking the ſtandard is * 
0 


* 
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of the fiat. of the 22 & 23 Car. 2. and the plaintiff ſhall have 
his full coſts upon that without a certificate yet the afſault, 
battery and wounding is expreſsly within the fatute; and as the 
damages found are under 40s. the plaintiff ſhall not have full 
coſts unleſs the judge certifies that the aſſault and battery was ſuf- 
ficiently proved: but I am of opinion that will not alter the ,,;... 
caſe, and the plaintiff muſt have full coſts without a certificate 
notwithſtanding the defendant is found guilty of the af/ault, bat- 
tery and wounding; for as the defendant is found guilty of other 
things in the declaration for which the plaintiff is clearly in- 
titled to full coſts, the finding as to the ut and battery ſhall 
make no alteration, 


It is further objected that the treſpaſs of breaking the ſtan- 24 ObjeAion 
dard and roller, is ſuch a treſpaſs whereon the title of the land 2 ful coſts in 
might come in queſtion, and ſo a certificate is neceſſary to carry 1 
coſts; but the title of the land in this caſe could not come in 
queſtion as the ſtatute requires, which ſays that the plaintiff ſhall 
have no more coſts than damages where the damages are under 
405. unleſs the judge certifies that the freehold or title of the 
land mentioned in the declaration came chiefly in queſtion ; now Anſwer. 
this treſpaſs upon the ſtandard and roller is not laid to be done 
on the /uxd of the plaintiff, or on any particular land, but gene- 
rally in the pariſh of A. which plainly ſhews that the title of the 
land could not come in queſtion as the ſtatute requires, and ſo out 
of the ſtatute, and no need of a certificate within the meaning 
of the ſtatute, and it would be impoſſible to be made in this caſe, 


there being no land laid in the declaration. 


As to the caſe of breaking ſtalls or ſtandings in a market, the Raym. 487. 
plaintiff had full coſts without a certificate, becauſe it is out of ? _ m_ 
the ſat. 22 & 23 Car. 2. it is a damage to a chattel, the free- Gib. 198. 
hold of the market could never come in queſtion upon ſuch 
action, and it was not concerning the land; tor a perſon may 
have a right or licence to erect ſtalls in another perſon's marker, 
or foil, and it doth not follow that the perſon whoſe ſtalls 
were broken was owner of the ground. So, of the ſtandard and 


roller in this caſe. 


There was an argument uſed, ſuppoſing that the plaintiff Argument 
could not have full coſts in this caſe, becauſe the damages are 22 15 
tound to be under 40 6. unleſs he ſhould entitle himſelf by a pro— 25 
per certificate, yet, there being a weunding laid in the declaration, 
and alſo found by the verdict, the court may, upon view, Sc. 

Increaſe the damages to above 40 5. and then, beyond diſpute, the 
plaintiff will be intitled to full coſts upon the ſtatute of G/cuceſter, 
and needs no certificate. But there has been a caſe in 1 Ld. Anſwer. 


Raym, 


* ä * 


-. 


Michaelmas Term 13 Geo: 3 992, 


- 

* * 
#23 
- 


U 
N 
J 
1 


r 


e 


1 . 
— 2 
DB ů p bo aa ee Da > as 
* 


In what caſes 
the court will 
increaſe da 


1 Wilſon 5. 


Raym. 566. cited in point, where there was a wound ng laid in 
the declaration, and alſo found by the verdict, yet held that it 
would not carry coſts ; and the rather not, for two reafons, x 
1 hat a wound!'g is laid in every declaration of ' af/ault and bat. 
tery of courſe, and it is not material whether the verdict findz 
any thing about it or not; for I never knew in my practice, that, 
upon not guilty to the whole count of «ffuulr and battery, 
wounding, Ec. that it would be neceſſary to find the defendant 
not guilty of the wounding, A mayhem or grievous wound is 
of courſe thrown into declarations, and we cannot increaſe the 
damages upon a general wounding in a declaration and verdid; 
beſides, where the damages are only found under 4os. the 
wounding mult be inconſiderable, ſo that I /ay no weight at all 
upon the wounding, The other reaſon againſt the woundin 
being material is, that the judge is not bound, or concluded by 
the verdict, becauſe, if he was, there would be no room for 4 
certificate, but the power of certifying is left to the judge, let 
the jury find what they will, ſo that the damages given do not 
exceed 40s. and as the judge is not bound by the jury's find- 


ing a battery, no more is he bound by the jury's finding a 
wounding. 


I found my opinion upon the reaſon in Salk. 208. Venn verſus 
Philips, and Thompſon and Berry. Paſch. 7 Geo. 2. C. B. with- 
out regard to aſportavit or ſpoliation, which is, that there is 
no caſe within the fat. 22 & 23 Car. 2. but treſpaſs quare 
clauſum fr egit, and aſſault and battery, and that in all other 
caſes a plaintiff who recovers, upon a perſonal action, damages 
under 405. is intitled to full coſts, upon the ſtatute of Glouceſter, 

without any certificate upon the fat. 22 & 23 Car. 2. unleſs he 
is prevented of that benefit by a certificate upon the 43 of Elk. 


c. 6. therefore in my opinion the plaintiff Milburne is intitled to 
his full colts, 


Abney Juſtice—I am of the ſame opinion with my Lord Chief 
Juſtice. 


Burnet Juſtice. —I am of opinion that the plaintiff Miſburne 
muſt have full coſts; and firſt I ſhall ſtate the verdi& and ſee 
of what the defendant is found guilty ; for what he is not found 
guilty of, muſt be laid out of the caſe. He is found guilty of 
the aſſault, battery and wounding, and alſo of treading 2 and 
ſpouling the coals, and breaking and ſpoiling the ſtandard and 
roller of the plaintiff. e 


I ſhall now mention the wounding, to lay it out of the caſe; 
it is true, that not only in Mayhem, but in a wounding ſpecially 
= 0 deſcribed 
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deſcribed in the declaration, or certified by a judge, or made out 
by affidavits, the courts have thought themſelves intitled, to 
increaſe the damages, but this is laid as a general wounding. 
and thrown in, of courſe, and as to increaſing the damages, hat 
is not now before the court, for there is no application about it, 
and therefore muſt be laid out of the caſe. 


The whole will therefore depend upon the defendant's being 
found guilty of an aſſault and battery, and of polig of perſonal 
chatteis, upon which there is no certificate, although the da- 
mages found are under 40 6. and the queſtion is, whether a certi- 
ficate is neceſſary to intitle the plaintiff to his full coſts ? 


The firſt fat. is the 43 of Ez. c. 6. and by that, in perſonal By flat. 43. 
actions where for affault and battery, or where the title or in- r 
heritance of the land was concerned, the plaintiff, though he m be be- 
recovered ever ſo {mall damages, would be intitled to his full prived of full 
coſts upon the ſtatute of Gu, er; fo he would, in all other _ 

erſonal actions if the judge did not certify to deprive him of 
them ; but the judge had a diſcretionary power to exclude the 

laintiff from full coſts, where his damages were under 40 3. in 
all perſonal actions but thoſe of af/ault and battery, or where the 
title or inheritance is concerned; for, in thoſe, he cannot cer- 
tify to deprive the plaintiff of his full coſts; and though no cer. 
tificates have been granted upon the fat. 43 Elix. until very 
lately, vig. one, by my Lord Chief Juſtice Willes, yet many books 
take notice, that ſuch certificates might be granted. 2 Mod. 141. 

Styleman verſus Patrick, The reaſon why the judges have always The reaſon 
refuſed to certify upon the 43 of Eliz. has, perhaps, been, that _ mn fta- 
as cauſes were very injudiciouſly. tried in inferior juriſdictions in bees 2 
the county, the courts of Meſtminſter would not fo far reſent the ure. 
plaintiff's coming into WMeſtminſter-Ball, as to certify upon the 43 

of Eliz. to deprive him of full coſts, where his damages were 

under 40 s, eſpecially, as he had an evident right to ſue ſome- 

where, as appears by his obtaining a verdict, as they thought it a 

law too ſevere to confine men to ſue in the county courts, where 

the judges are frequently ſo incapable of determining property; 

however the defendant was intitled to a certificate upon the 43 

of Elis. to deprive the plaintiff of full coſts, if the judge in his 


diſcretion ſhould think the caſe deſerved it. 


The next ſtat. is the 22 & 23 Car. 2. which, although it men- Sat. 22 & 3 
tions not only actions of afſault and battery, and treſpaſs, but other Car. 2 con- 
perſonal actions in general, yet the conſtruction thereupon has rant 
been, to reſtrain this ſtatute to take i two caſes only, which are 
treſpaſs quare clauſum fregit, and aſſault and battery, and the 
reaſon of ſuch conſtruction was this, v. the ſtatute enacts, that 

4 in 
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in all actions of treſpaſs, aſſault and battery, and oh r perſtnal 
od ieusg, wherein the judge ſhall not certify an aſſ art and bnjtes., 
tutiiciently proved, or that the fille of the land did come in 
quehion there ſhall be no more coſts than damages, where th. 


damages found are under 40 s. ; ſo. that although the firſt words 


are general, yet by the latter words, actions are reſtrained 95 
ſuch, wherein there can be ſuch certifying of the etlery or the 
like. Keble, (though an inaccurate reporter, yet a tolerab!, 


hiitorian of the law,) proves to us that there was ſome doubt in 
p in 


the courts ſoon after this act of parliament or 22 & 3 Car. 2. 
3 Keb 31. Brown and Taylor, was an action on the calc for dit. 
turbing the plaintiff in his common, and one penny damages, 
and an allowance of full coſts was objected to, there being ng 
certificate on the trial; but the objection was over-raled ; for 
by the ccurt, „it has been reſolved by the major part of the judy; 
of England that the fiat. of 22 & 23 Car. 2. extends only to 
tre/paſs, aſſault and battery, and not to actions upon the cate, or 
to a//umpſits or ſuch like ;” but this book doth not confine it to 
treſpaſs guare clauſum fregit in words; but, to be ſure it is to be 
intended, becauſe the certificate is only poſſible in theſe two 
caſes ; the next caſe is in 3 Keb. 121. which is an action of treſ- 
pals for breaking the plaintiff's net, and there being no certi- 
licate that the title was in queſtion, and no title in the decla- 
ration, the court refuſed to give more coſts than damages; this 
is contrary to the former caſe in 3 Keb. 31. And the judges by 
that determined that the „fat. of 22 & 23 Car. 2. was not con- 
fined to treſpaſs quare clauſum fregit only, but takes in other per- 


ſonal treſpaſſes. The next reſolution is in 3 Keb. 389. Orp wor 


yerſus Holden, which is contrary to 3 Keb. 121. and agreeable to 
2 Keb, 31. The next caſe upon the ſame ſubject is 3 Keb. 469, 
Di-er verſus Stanton, ſed adjournatur. After theſe, comes the 
caſe in T. Raym. 437. 2 on. 232. 2 Sho. 258. and that was 
quite like this caſe, the treſpaſs was laid generally in the pariſh, 
as this is, and not ſpecially in any land of the plaintiff, ſo as 
to bring the title in queſtion, and the court held it out of the 
ſtatute, and full coſts were given, although there was no cer- 
tificate; and ſince that caſe, there have been many uniform 
judgments, where an action of treſpaſs of a perſonal chattel has 
been held out of the tat. of 22 & 23 Car. 2. 


An objection has been made, that in this caſe the cauſe of action 
is part of it 4:7hin, and part of it out of the ſtat. Car. 2. The 
aſſault and battery found by the verdict is clearly within the 
ſtatute, and if there had been nothing more found the plaintiff 
could not have full coſts, unleſs the judge had certified that the 
aſſault and battery was ſufficiently proved; but here is, _— 

Z that, 
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that, a treſpaſs found upon a per en chattel, which is clearly out 
of the ſtatute; and if 75.24 had beea only found by the verdict, 
the plaintiff would as clearly have been intitled to full coils 
without a certificate, although his damages had not amounted to 
above 40. | 


And I am alſo of opinion, that although this verdict finds one 


treſpaſs hin the ſtatute, and another out of it, yet the junie ar. 
plaintiff will be intitled to his full coſts although his damages net:'s reaion 
4 


exceed not < Fs. and alt; 


go upon this foundation, becauſe ſuch a conſtruction will be 
for the benefit of the defendant ; for the plaintiff is leſs vexa- 
tious by including all the injuries in one action, he might have 
ſeparated his caules of action, and divided them into two ſuits, 
ſo that the defendant, as he is found guilty of all the injuries, 
muſt have paid the coſts of both the actions; upon one ation, 
without a certificate, and upon the other, with a certificate ; 
whereas in the preſent caſe, he will, upon our conſtruction, only 
pay the coſts of one action: in the caſe of Lately and Fry, 
Comyns. 19, 20. treſpaſs quare clauſum firegit, and His corn there 
growing, cut and carried away, it appears the cauſe of action was 
partly within the ſtatute, and partly out of it; the jury found 
the defendant guilty of breaking the cloſe and cutting the corn, 
but not guilty as to carrying it away, damages 103. there was 
no certificate; the court refuſed to give full coſts for want of 
a certificate, becauſe the treſpaſs found by the jury was within 
the ſtatute ; but after ſeveral debates the court inclined to be of 
opinion to have given full coſts, if, beſides finding the defen- 
dart guilty of breaking the cloſe and cutting the corn, they had 
alſo found him guilty of carrying it away; then the caſe had 
been exactly parallel to this cafe of Milburne and Reade, for 
then the jury would have found one treſpaſs that is within the 
ſtatute, and another treſpaſs out of the ſtatute. 


As to actions of treſpaſs quare clauſum ffegit for digging the 
plamtiff*s ſoil, or pulling up his hedge, &c. or overflowing bis 
land, theſe being injuries immediately to the freeho/d, and it be- 
ing poſſible for the title of the land to come in queſtion in ſuch 
action, the plaintiff ſhall not have full coſts without a certificate, 
becaule it is a caſe within the ſtatute, and whereupon the judge 
might certify that the title of the land came in queſtion, But 
if the plaintiff had declared further, as, that beſides the break- 
ing and entering the cloſe and pulling up the hedge, the de- 


fendant had carried it away, and the jury had found him guilty of 


the latter as well as the former, he (plaintiff) ſhould have his 


full coſts without a certificate, Comyns 20. The pulling up the 
| hedge, 


8 7 for plaincitt to 
10u2h the judge h = N 
hough the judge hath not certificd; and . 
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hedge, is a plain injury to the freehold, but when it is pulled up 
and ſevered from the freehold, it ceaſes to be part thereof, and the 
owner of the land has it as a chattel, in which caſe, if the treſpaſſer 
carries the bedge away, or burns or deſtroys it, all theſe are per- 
ſonal injuries and out of the ſtatute, and an action will lie, as in 
the caſe of ſpoiling any other chattel. There being a Holiation 
in this cafe upon which the party might have brought his ſepa. 
rate action, and have recovered full coſts without a certificate, I 
am of opinion that the plaintiff Milburne is intitled to recover 
his full coſts. Here ends the full ſtate of the opinions of Lord 
Chief Juſtice Villes, and Mr. Juſtice Burnett in the caſe of Mil- 


bourne and Reade, with whom the reſt agreed, and Milburne had 
full coſts. 


Fainig's Serjeant Vilſon proceeded to ſhew that the caſe at bar of Batchelpr 
counlel goes verſus Bigg is not an action of afſault and battery; for though 
ON it is laid in the declaration that the defendant with force and 
1 arms, Sc. made an aſſault upon the plaintiff's wife yet the words 
aſſault and force and arms are mere words of courſe, and only 
matter of form; the git and ſubſtance of this action is the criminal 
converſation, and 1s fully contained in theſe words of the decla- 
ration, viz. that the defendant debauched, abuſed, and carnal! 
knew the plaintiff's wife, and ſo was the opinion of B. R. in the 
caſe of Cooke verſus Sayer. 2 Burro. 755. Buller's niſi prius 28. 


the court ſaid, the gi of the action is the criminal converſation, 
and not the af/aulr. 


Beſides, to bring the caſe at bar within the fat. of 22 & 23 
Car. 2. there muſt have been à battery as well as an aſſault laid in 
the declaration, but there is no ſuch fact therein alledged; and 
therefore Serjeant Wiſſon inſiſted the plaintiff Batchelor was well 
intitled to his full coſts; and of that opinion was the whole 
court, who diſcharged the rule to ſhew cauſe with coſts. See 1 
Salk. 206. Browne verſus Gibbons. If a man brings treſpaſs for 
beating his ſervant per quod ſervitium amiſit, this is not an action 
of aſſault and battery within the fat 22 & 23 Car. 2. c. . but is 
an action founded on the ſpecial damage. 


Rackham ver/us Jclup and Thomſon, C. B. 


Plamif | : | 3 
233 T\ HE plaintiff Rackham being poſſeſſed of a ſmall tenement 
. ee or cottage at Theberton, in the county of Suffolk, and an 


common, cuts inhabitant there, and, as ſuch, claiming a right to cut down 
or 6 loads, 


| ruſhes, (without ſtint as to quantity) on a certain waſte or com- 
which defen- | 
dants carry mon there, called Theberton Common or Home Common, and to take 


away, trover I 


and 
yes. 


_ 
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and carry away the ſame for his own uſe ; emploved Rudd and 

F:rro5w as his ſervants for hire to cut down ruthes for him 

there; who accordingly did cut down and mow about five or ſix 

loads of ruthes for the plaintiff ; which ruſhes ſo cut down for 

the Plaintiit 8 uſe, and lying and being upon the waſte or com- 

mon, the defendants took, and with carts and carriages, carried 

away the lame, and converted them to their own ute; where- 

upon the plaintiff brought frover againſt the defendants, who 

pleaded not guilty ; and iſlue being joined, this cauſe came on to 

be tried before my Brother Whitaker, at the laſt ſummer aſſizes 

held for the county of Se, when the plaintiff proved he was 

an inhabitant of Theberton, and that as ſuch, claiming a right to PlaintiFat the 
cut and take away ruthes on Theberton Common, he, by his fer- 1 Pr 
vants, cut down five or ſix loads of ruſhes, and that the defen- nab wie 
dants took and carried away and converted the ſame to their ruikes, &c. 
own uſe ; whereupon my learned Brother, being of opinion that n 
the evidence given for the plaintiff was not ſufficient to ſupport without beat— 
this action, was pleaſed to order him to be nonſuit upon the merits, ing the de- 


without hearing counſel or any evidence for the defendants. date. 


And in this term, upon producing an affidavit of the facts 
above, I moved for, and obtained a rule upon the defendants, 
to hew cauſe why the nonſuit ſhould not be {et aſide, and why 
ticre ſhould not be a new trial, for that the plaintiff had given 
evidence of his property in the ruſhes, and of a converſion by 
the defendants, and that my Brother J/h:takter ougnt to have left 
it to the jury; and that he might make his report to Mr. Juſ- 
tice Nares, in order for him to ſtate the ſame to the court, which, 
at another day he accordingly did, as follows ; 


Mr. Juſtice Nares — My Brother Whitaker reports, that this is an he report of 
action of trover for fix loads of ruſhes, which, upon the general the judge. 
iſſue, came on to be tried before him at the laſt aſſizes for the 
county of S, when the plaintiff called ſeveral witneſſes in 
order to ſupport and maintain this action. 


The firſt witneſs was hn Rackham, who ſwore that the 
PlaintifF rented a ſmall tenement or cottage at Theberton ; that 
bout a year ago he went to help the plaintiff to mow ruthes 
upon the common called Home Common ; but theſe (fays my 
Brother I/hitaker) I underſtand, not. to be the ruſhes in 
queition, 


That —— Rudd and Farrow mowed the ruſhes in queſtion 
Jer the plaintiff, about five or ſix loads, which were all about 
the value of ten ſhillings' a load. He further ſaid, upon croſs 


n 


examination, that the ruſhes were mowed in the night, and that 
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his uncle (meaning the plaintiff) kept a hog but no other ſtock 
upon his tenement. 


The ſecond witneſs was Heury Scarlet, who proved that the 
defendants Jr/{up and Thompſon, who were farmers, having or 
cloiming ſome right of common upon the place where the ruſhes 
were cut, came with their carts, and carried away the ruthes 
which had been cut down for the plaintiff by Rudd and 'Farrqy, 
and that all poor people hada right to cut ruſhes. That this 
was all the evidence upon the fact. 

The third witneſs was Yobn King, who ſwore to right of 
common upon the place in queſtion, and that any one may cut 
ruſhes from the common without ſtint at any time, as well az 
every body in the pariſh ; that every body in the world may cut 
ruſhes on the common. 


The fourth witneſs was John Moolnoth, who ſwore to the 
ſame effect, that every one cut what ruſhes he thought fit, and 
ſold them to whom he pleaſed. 


The fifth and fixth witneſſes were Stephen Goodwin and Wil- 
liam Foſter, who ſwore to the ſame general right of common in 
every body to cut ruſhes on the common. 


Upon my aſking the plaintiff's counſel if they had any more 
evidence upon any other matter, they ſaid they had ſeveral more 
witneſſes, but all to the ſame purpole with the laſt, 


Upon which, I thought the plaintiff had not made out a caſe 

proper to be left to the jury, becauſe I conceived that in this 

action, the plaintiff ought to make a title by direct or preſumptive 
evidence. 


. * 4 , 
* 


There being no direct evidence, the witneſſes who ſpoke to 


. the poſſeſſion of the ruſhes, proved it was either obtained by 


fealth, or under a pretence of right of common, which 1 


thought was illegal and void, upon which the Plaintiff was 


nontuit. This is the report of my Brother Whitaker ver- 


batim. 


U pon this report being made to the court, Serjeant Forſter 
for the defendants ſhewed cauſe why the nonſuit ought not to be 


ſet aſide, hy inſiſting that the plaintiff had not proved that he 
had any legal property in the ruſhes, for that it appeared by the 


report, the plaintiff had cauſed them to be mowed down, and 
cut in the night-time, and that the plaintiff obtained the ruſhes 


by 
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bu ea!th, or under pretence of a right of common which Scr- 
nt bi2ater, before whom the cate was tried, thought was 
111-221 and void, and therefore nonſuited the plaintiff very pro- 
petty, hne having proved no legal property in the ruſhes. 


ericant Ii for the plaintiff, in ſupport of the rule to ſet 
ade this nonſuit, infited that it appeared by the report, that 
{ficient evidence was given on the behalf of the plaintiff at 
the trial, to ſupport this action; at being proved that he was an 
occupier of a tenement in Theberton, and (as ſuch occupier) had, 
or claimed to have a right to cut and take away ruſhes from and 
off this common, and that the plaintiff by his ſervants cut the 
ruſhes in the declaration, and the defendants afterwards took and 
carried them away; this he inſſted was ſuch evidence of pro- 
perty in the plaintiff, and of converſion by the defendants, (who 
appear to be mere ſtrangers) that the defendants, if they had any 
legal defence, ought to have made it at the trial, and the iſſue 
ought to have been left to the jury, for their verdict. 


It was further ſaid on behalf of the plaintiff, that ſuppoſing 
for argument's ſake, he had not any lawful right to cut, ruſhes 
upon the common; yet as he claimed ſuch right, as an inhabi- 
tant of Thebenton, and gave ſome evidence thereof at the trial, 
that was ſufficient to put the defendants upon their defence, and 
to have ſhewn, or juſtified by evidence, what right they had to 
take and carry away the ruſhes in queſtion, for the plaintiff 
claiming a right to cut ruſhes, had gained a property therein by 
cutting the tame, ſufficient to have put the defendants upon 
i:cwing that they had a better property therein; but they not 
having thewn any right or property at all to the ruſhes, wrong- 
fully took them away ; and the plaintiff has been improperly 
nonſuit. £5 


The caſe of Moadſon verſus Nawton. 2 Stra. 777. is ſomething a commoner 
like this caſe ; that was treſpaſs for taking and diſperſing a load cannot juſtify 
of fern aſhes : the defendant pleaded that he was an occupier of ng, he 
land in A. the tenants whereof had right of common, and cutting cut and — 
fern in the locus in quo, and that the plaintiff came and wrong= by » firarger 
fully cut fern and burnt it, whereupon the defendant came and f H 
ſcattered it about, prout ei bene licuit, demurrer inde — Strange for plainiff had 
the defendant cited 1 Roll. Abr. 405. pl. 5. that a commoner 8 
may juſtify taking the cattle of a ſtranger damage feaſant, or abate 3 
hedges, 9 Rep. 112. 6. 2 Mod. 65. and the difference is where therein. 

it is the act of the lord, or the act of a ſtranger. Sed per tofam 

curiani contra, for if the plaintiff did him any damage he has 

his action, but after the plaintiff had burnt the fern, and thereby 

converted it to his own uſe, the commoner has no right to come 


\ and 
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and diſperſe it; and judgment was given ſor the plaintiff; ſo in 
ine cale at bar, aſter the plaintiff had cut the ruſhes, they were 
his ov/n property, and the defendants have not, by evidence, or 
heading fhewn any right to come and take and carry them away. 
Thc cue at bar, indeed, is an action upon the caſe in trover: 
an the cate cited from Stra. 777. is in treſpaſs; but there 10 
many cales where a man may have an action of zZrover or tr. aj 
at his election; as if one takes my goods by wrong and con. 
verts them to his own uſe, I can have rer or 7rej/afs againſt him, 
and ſhall recover damages in either of thoſe actions. So if a man 
have wreck of the ſea by preſcription or by the King's grant, if 
goods be wrecked upon his lands, and another taketh them away, 
he who hath the wreck ſhall have an action of treſpaſs quare vj 
et armis for thus taking away, without ſeiſure thereof Schere, 
F. N. B. 91. D. But in the very ſame caſe he might have hag 
trover for the goods; and ſo was the caſe of Biddulph Eſq. verſus 
Ather in C. B. Trin. 28 & 29 Geo. 2. 2 Mien 23. The plain- 
tiff was lord of the manor of Lencing in the county of Seſſes ; 
and being ſo, was intitled by preſcription to wreck of the ſen 
thrown upon that manor, and a ap being wrecked and thrown 
upon it, he brought rover againſt the defendant who had taken 
it away as bauiliff of the Duke of Norfo/s, who allo claimed to 
have wreck of the fea in the ſame place, and ſome doubts arifing 
upon the evidence given at the trial before Mr. Juſtice Wilms, a 
tpccial caſe was made for the opinion of the court upon the point 
of evidence only ; and no objection was ever taken or thought of, 


ab 


againſt the propriety of that action of 7rover, and judgment was 
given for the plaintiff. 


The gi of the action of 7rover is the wrongful detainer of 
goods which are the property of another; and the gift of trel- 
paſs for goods, is tne wrongful taking and detaining them, {v 
that wherever troſpoſe will lie for raking goos of the plain 


. 0797 fulſy, it ſeems 7rover will lie for taking gods of plaintiſ 


One claiming 
a right do cut 
dowa wood, 
cuts it down 
although he 
has no legal 
right to this 
wood, yet by 
cutting Theie- 
of, ne guns 
ſuch a pro- 
P<eity tizet em, 
that trover 


qv; 017 Uully 3 ſo that there 1s no very material difference between 
tac caſe in Stran. 777. and the preicnt caſe. 


There is. a caſe in Cro. Elig. 819. of Baſſit verſus Maynard, 
and in 5 Keb. 24. §. C. very applicable to the preſent caſe cited 
by Serjeant V ion; it was trover for certain loads of wood; upon 
a ſpecial verdict ; the cate was, Sir Thomas Palmer was ſeiſed of 
a great woud, and bargained and fold to one Cornford and his 
alligus, as many trees as would make 600 cords of wood to be 
taken by the aſſignment of Sir Thomas Palmer.—Cornford aſſigns 
over his interelt to the plaintiff.—Afterwards Sir Thomas Paimer 
granted to the deiendant ſo much of his wood as would make 


lies againſt a 400 Cords of wood, to be taken at the defendant's election. 


ranger who 
takes it away. 
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he plaintiff afterwards by the aſſignment of Sir Thomas Palmer 
cut down the trees. in queſtion to make 600 cords : and the de- 
fendant claiming them by virtue of his grant took them.—And it 
was found that there was ſufficient wood left for the defendant 
to take his 4000 cords, Ef? ,, &c.—And upon this verdict it 
was moved that here was not ſufficient title found for the plain- 
tiff,—For firſt, it is not found that the bargain and ſale was for 
any ſum of money nor upon any confideration ; ed non allocatur. 
For it is intended to be fo, being found by the verdict. Bat if it 
had not been fo found, it might peradventure, have been other- 
wiſe ; as promo marie. Dier 91. 18.—Secondly, it was alleged 
that this grant to the plaintiff is void; for, until the aſſignment 
made by Sir Thomas Palmer, no intereſt veſted in Cornford him- 
ſelf, ſo that he could not make any grant thereof over. But all 
the court held the grant to be good : for, being made to him 
and his aſſigns, he may make an aſſignee, which ſhall enure as 
a nomination to one, who is to have by the appointment of Sir 
Thomas Palmer. And it may well veſt in him, as the intereſt 
alſo. And here he hath an intereſt before the aſſignment made 
by Sir Thomas Palmer; inſomuch, that if Sir Thomas | almer 
will not aſſign it in convenient time, he himſelf may take them, 
and therefore he may aſſign this intereſt, as 44 Ed. 3. 43. is.— 
But admitting the grant to the plaintiff had been void; yet Pop- 
ham (aid that the action was maintainable, becauſe by the cut- 
ting down of them he had poſſeſſion, and a good title againſt the 
defendant and every ſtranger; and being cut down it was not 


lawful for the defendant to take them: for if one ſell 1000 cords 


of wood, to be taken at the vendees election, and afterwards the 
grantor himſelf, or a ſtranger cuts down ſome of the wood, the 
vendee cannot take that which is cut down : but he ought to 


make his grant good out of that which is growing. As if e/tovers The grantee 


were granted unto him, to be taken in a great wood, and the owner 
of the wood cuts down ſome of the wood, the grantee cannot 


but an action upon the caſe. So here, although the plaintiff had 
not a good title, yet his having po//e//*9n of them, being cut down, 
ſufficeth. uod Gawdy and Clncb conceſſerunt. Wherefore it 
was adjudged for the plaintiff. ; 

It was ſubmitted to the court by Serjeant Wiſſon, that this caſe 
of Baſſet verſus Maynard, was directly in point, or rather ſtronger 
than the caſe at bar, for it ſhews that although Haſſet had not a good 
title to the wood, yet that having cut it down, he thereby gained 
poſſeſſion thereof, and a good title againſt Maynard and every 


ranger. So in the caſe at bar, Rackhamby cutting down the ruthes 
4 R on 


ot eſtovers 
cannot take 


| I Wo cut 
take hat which is cut down; but he muſt take his gfovers out town by the 


of the reſidue ; and if all be cut down, he hath not any remedy, Santor. 
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Judgment of 
the court. 


on the common, gained poſſeſſion thereof, and a good title againſt 


the defendants Jeſup and Thompſon, who have ſhewn no title at all 
to the ruſhes, but appear to be mere ſtrangers, 


Curia. A cuſtom for all the inhabitants of Thebertsn to cut 
ruſhes on Theberton Common is a good cuſtom ; the plaintiff 
proved at the trial that he was an inhabitant, and that there was 
a cuſtom for every body inhabiting Here, to cut and take ruſhes 
on the place in queſtion, that he (by his ſervants) having cut 
down five or fix loads of ruſhes, the defendants took and car— 
ried the ſame away; this is ſuch evidence of property in the 
plaintiff and converſion in the defendants, that they appear to 
be wrong doers, for they have neither by evidence or pleading 
thewn any right or title whatever to theſe ruſhes, and appear 
to the court to be mere ſtrangers. Indeed, if a perſon hath no 
colour of right at all to cut down ruſhes, or to take any other 
thing; he cannot by cutting the ruſhes, or taking the thing, 
without any colour of right, acquire property therein ; but in the 
caſe at bar the plaintiff proved he had a right to cut the ruſhes, that 
he did cut them, and we are al] of opinion that he thereby gained 
a property therein. As to what is reported by Brother Whuaker, 
that the plaintiff's ſervants cut the ruſhes in the night-time, and 
the inference drawn from thence, that the ruſhes were cut, or ob- 
tained by /tea/tE ; the court ſaid, that in ſummer, when ruſhes 
are generally cut, the night-time, or very early in the mornin 
is the moſt proper time for that purpoſe : the court alſo held 
the caſes of Stra. 777. and Cro. Elix. 819. for good law, and 


- ſeemed to think that the latter, was a ſtronger caſe than the caſe 


at bar. Whereupon, per totam curiam, the rule was made ab- 
ſolute for ſetting aſide the nonſuit, and for a new trial; with out 
coſts on either fide, the plaintiff having been nonſuited upon a 
miſtake of the judge in point of law. 


Rackham vers Jeſup and Thompſon. C. B. 


HE record in this cauſe is entered of T-:n//y term laſt 

paſſed, Roll 372. thus, Suffolk (to wit) Daniel Jeſup, late of 
Tleberton in the county of Sell, gentleman, and *:obn Thompſon 
late of the ſame place maltſter, were attached to anſwer Benjamin 
Rackham of a plea of treſpaſs upon the caſe, &c. and whereupon 
the ſaid Benjamin by Thomas Mulliner his attorney complains, 
that whereas he the ſaid Ferjamm on the goth day of Juh, in 
the year of our Lord 1771, at Theberton aforeſaid, in the ſaid 
county of Suffolk, was lawfully poſſeſſed of five waggon loads 
of ruſhes by him cut down, and being in and upon a certain 
common called the Home Common lying in Theberton aforeſaid, of 


the 
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the value of fifty ſhillings, as of his own proper goods and 
chattels; and being ſo poſſeſſed thereof the ſaid Benjamin after - 
wards, (to wit) on the ſame day and year at Theberten aforeſaid, 
in the ſaid county, caſually loft the ſaid goods and chattels out 
of his hands and poſſeſſion, which ſaid goods and chattels fo 
loſt afterwards, (to wit) on the ſame day and year at Theberton 
aforeſaid, came to the hands and joint poſſeſſion of them the 
ſaid Daniel and John by finding; nevertheleſs the ſaid Dantel 
and Jobn knowing the ſaid goods and chattels to be the proper 
goods and chattels of him the ſaid. Benjamin, and to him the 


laid Ferjamin, of right to belong and appertain, but contriving 


and fraudulently intending craftily and ſubtilly to deceive and 
defraud the ſaid Benjamin in this behalf have not, nor hath either 
of them yet delivered the ſaid goods and chattels to him the 
ſaid Penjamin (although often requeſted ;) but the ſaid Danze! 
and John afterwards, (to wit) on the firſt day of Augy/t in the 
year aforeſaid, at Theberton aforeſaid, jointly converted and diſ- 
poſed of the faid goods and chattels to their own proper uſe and 
profit, whereupon the ſaid Benjamin ſays that he is injured, and 
hath ſuſtained damage to the value of twenty pounds, and there- 
upon he brings ſuit, &c. | 


And the ſaid Daniel eſup and John Thompſon by Peter Fermyn 
their attorney, come and defend the wrong and injury when, 
Te. and ſay that they are not guilty of the premiſes above laid 
to their charge, in manner and form as the ſaid Benjamin Rack- 
ham hath above complained againſt them, and of this they put 
themſelves upon the country; and the ſaid Benjamin Rackham 
doth ſo likewiſe ; therefore the ſheriff is commanded that he 
cauſe to come here from the day of the Holy Trinity in three 
weeks, twelve, Cc. by whom, &c. and who neither, Cc. to re- 
cognize, Sc. becauſe as well, Cc. 


Sutton ver/zus Fenn. C. B. 


i HIS was an action upon the caſe upon «f/ump/it, wherein Where the 


the plaintiff declared in this manner, viz.—** Norfolk 


«c 
ce 


cc 


bert Sutton of a plea of treſpaſs upon the caſe, &c. an 
whereupon the ſaid Robert by T. M. his attorney complains, 
that whereas the ſaid William on the firſt day of Yanuary in 
the year of our Lord 1772, at Catton in the county aforeſa'd, 
was indebted to the ſaid Robert in ſuch a ſum of money, for 
ſo much money by the ſaid Millliam before that time had and 
received for the uſe of the ſaid Robert, and being fo W 

cc e 


cc 


cc 


cc 


cc 


cc 


venue ie the 
I declaration 


(to wit) W/iliom Fenn otherwiſe Huggins late of Marlborough, mall reter to 


in the county of Wilts yeoman, was attached to anſwer Ro- the coun'y in 
d the margin of 


the declara- 
tion. 
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There is a 
great differ- 
ence between 
the words 

« the afore- 
** ſaid,” and 


the words 


« tbe ſame.” 


and Wits, being counties aforeſard, it cannot be known from 


this remainder is void for the incertainty whether C. is to take 


e he the ſaid William, in conſideration thereof, afterwards (to 
« wit) the ſame day and year at Catton in the county afore. 
% /aid undertook, and to the ſaid Robert then and there faith. 
fully promiſed to pay to the ſaid Robert the ſaid ſum of money, 
« when he, the ſaid Miliiam, ſhould be thereunto afterwards re. 
«« queſted ; there were other counts in aſſumpſit, in which the pro- 
«© miſes were all laid to be at Catton in the county aforeſaid) yet the 
«« defendant not regarding his ſaid promiſes, &c. hath not paid 
„the ſaid ſums of money to the plaintiff, to his damage, &;, 
upon a general demurrer to this declaration.“ 


A 


Serjeant Burland objected That it is uncertain from whence 
the jury are to come, for that the venue is laid at Carton in the 
county aforeſaid, and the county laſt before mentioned is Vils, 
but the county in the margin is Norfolk, ſo that it cannot be 
known from whence the jury are to come. In common ſenſe 
and grammar, the words ** in the county aforeſaid,” relate to the 
county /aft antecedent, which is the county of Vilts; but the 
words in the county aforeſaid,” may allo relate to the county 
of Norfolk, which is alſo before mentioned in the margin, and 
therefore the venue is uncertain, If a man give lands to A. et 
heredibus de corpore ſuo, remainder to B. in forma prædicta, this 
is a good eſtate-tail to B. for that the words in forma pradifta, 
do include the other; but if a man letteth lands to A. for life, 
remainder to B. in tail, the remainder to C. in forma prædicta, 


for life or in tail; but if the remainder had been, the remain- 
der to C. in eadem forma, this had been a good eſtate- tail, 
for IDE M ſemper antecedenti proximo refertur. Co. Lit. 21. 
5. So that in the caſe at bar, both the counties of Norfolk 


which county the jury ſhall come. The court notwithſtanding 
this objection over- ruled the demurer without hearing council for 
the plaintiff. 


Curia. We have not the leaſt doubt, but that judgment muſt 
be for the plaintiff ; the county of Wilts is only mentioned in 
the declaration as part of the deſcription of the defendant, and 
the word aforeſaid is not ſo ſtrong as the word ſame. 1 Inſt. 20. 
b. the words ** county aforeſaid,” have a general reference to 
Norfolk in the margin, and not a particular reference to part of 
the addition of the defendant's name in the writ ; where a county 
is in the margin of a declaration, and the treſpaſs, or thing 1s 
alleged to be done at D. and he doth not ſhew in what county 
D. is, yet it is well enough, becauſe it ſhall be intended to 
be in the ſame county, which is in the margin, for a ger 

I nera 


Michaelmas 1 erm 13 Geo. 3. 1992, 341 
neral intendment ſhall there ſerve. Cro. Jac. 96. And in 
the cale of Hall verſus V alland, the plaintiff declared, that 
whereas W. M. was poſſeſſed of ſuch land in Melton Mowbrey 
pro termmo diverſorum annoriim, &c. it was aſſigned for error, 
becauſe it was not ſhewn in what county Melton Mcowbrey 
was, ſo it doth not appear where the land lies, nor where the 
promiſe was made : ſed non allocatur tor Leiceſterſhire being in the 
margin, it is always intended to be the county where the land 
lies, none other being mentioned. So in the caſe at bar we are 

all of opinion, that the promiſe being laid to be made at Cattor 
in the county aforeſaid, muſt be intended to be made at Catton 

in the county in the margin. But if this had not been a right 
venue, it would have been cured after a verdict by the flat. 16 


S 17 Car. 2. c. 8. ſet. 1. 


Judgment for the plaintiff. Nares Juſtice abſent. 


Parſons ver/us Loyd, C. B. 


T\RESPASS and falſe impriſonment; the defendant One was ar- 
pleaded not guilty as to all but the impriſonment ; and prong Arn 

as to the impriſonment he pleaded that the plaintiff ought not «dun, teit- 

to have his action againſt him, becauſe he ſays, that on ſuch a © 1 Ariaiy 

day 1n Trinity term 1771, he the ſaid Loyd ſued forth out of able in Hilary 

the court of the Bench here a capias ad reſpondendum, directed to term follow- 

the then ſheriff of M. whereby the King commanded the ſaid „ fre wit 

ſheriff that he ſhould take the ſaid Parſons, ſo that he might as void. 

have his body before his juſtices at Yeſtminfter in eight days of Treſpaſs for 

Saint Hilary, &c, (ſetting forth the writ) and that the ſaid ſheriff 1 

ſhould have there that writ, which ſaid writ was then and there againlt the 

marked and indorſed for bail by affidavit for ſo much money, 1 2 14 

according to the ſtatute in ſuch caſe made and provided; and ee 

that the ſaid writ afterwards and before the return thereof, was jaſtity under 

on {uch a day and year at ſuch a place, delivered by the ſaid Loyd . 

to A. B. Eiq. who was then and there, and continually from , : 

thenceforth until and at the return of the ſaid writ, ſheriff of 

the ſaid county of M. to be executed in dne form of law ; by 

virtue of which ſaid writ the ſaid ſheriff made his warrant in 

writing to A. B. and C. D. his bailiffs, by virtue whereof 

they gently laid their hands on Par/ns and arreſted him, and de- 

tained him in priſon at the ſuit of Loyd for want of bail, during 

the time in the declaration as it was lawful to do, which are 

the ſame treſpaſs and impriſonment above ſuppoſed to be done 

by the defendant Loyd, Sc. and this he is ready to verify, 


wherefore, Se. 


4 8 0 
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The plaintiff replied, and admitted that the capias was ſued 
out in Trinity term 1771, and returnable in Hilary term 1772, 
and admitted all the facts alleged in the plea ; but the plaintiff 
further ſays, that, aiterwards, this court, upon motion, dif. 
charged and {ct aſide the ſaid writ of capias ad reſpondendum, for 
irregularity, the ſame writ bearing teſte in Trinity term, and be- 
ing made returnable in Hilary term following, (fo that all 
Michaclmas term intervened between the 29e and return thereof) 
wherefore the plaintiff Pa, ſons ſays, that the defendant Loyd of 
his own wrong committed the treſpaſs, and impriſoned the 
plaintiff as in his declaration is alleged, and this, &c. wherefore 
he prays judgment and his damages, &c. 


The defendant demurred to this replication generally, and the 
plaintiff joined in demurrer. Serjeant Malter for the defendant 
firſt inſiſted that the replication was frivolous, for it admitted 
all the facts in the plea, without traverſing or avoiding any one 
of them; and that what was done afterwards with reſpect to 
this court's ſetting aſide the capras ad reſpondendum was nothing 

| to the purpoſe, nor any anſwer to the plea of juſtification under 
Poph. 205. the writ, That although the writ might be erroneous, (which 
_—_— he did not admit) yet he ſaid that erroneous proceſs is a good 
for wt.at pur» excuſe for any legal act done under it, while it ſtands unreverſed: 
pole? and the bailiff who arreſted Parſons at the ſuit of Loyd by virtue 
of this capias ad reſpondendum, might well have juſtified under it, 
and therefore he thought Loyd might well juſtify under it, not- 
. withſtanding it was atterwards ſet aſide by this court; for at 
the time of the arreſt, and during the impriſonment of Parſons 
the capias ad reſpondendizm ſtood in full force unreverſed, not va- 
cated or ſet aſide; and therefore he held, that no action what- 
ever lies againſt the defendant upon the facts in this caſe, as they 
appear to the court upon the face of this record; but he faid, 
that admitting for argument's ſake, that the plaintifF is intitled to 
an action againſt the defendant, for damages ſuſtained by his im- 
priſonment under an 7rregu/ar or void preceſs, ſued out by the 

attorney of the defendant at his ſuit. 


Yet ſecondly, he inſiſted that a ſpecial action upon the caſe, 
(and not treipals vi et arms) was the proper action; the ſuing out 
a capias ad reſpondendum by Loyd verſus Parſons teſted in Hilary 
term, and returnable in Triuty term following was an rregu- 
larity, by which Parſons was damnified; but it was no breach 
of the peace ; Loyd was not preſent when the bailiff arreſted Par- 
ſons: the bailiff himſelf is not liable to an action; why then 
ſhould L:yd be anſwerable (eſpecially in an action for breach of 
the peace) when the bailiff who did the fact is not anſwerable, 
but can juſtify under the writ? And in order to ſhew that the 
action (if any lies) in this caſe ought to have been treſpats r 

f the 
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the caſe, and not treſpaſs vi et arm:s, he cited Salmon verſus Per- 

ce, Cro. Car. 96. pl. 7. which was treſpaſs of battery, 
wounding and impriſonment ; the defendant as to wounding 

ple:ds not guilty, and as to the battery and impriſonment 

juitifies 3 becauſe being a ſerjeant of the mace in London, by 

cutom there upon a plaint of debt entered in any of the 

compters againſt any, he may arreſt him againſt whom ſuch 
laint is entered, and carry him to priſon until he find bail, and 

juitities by reaſon of a plaint entered, &c. The plaintiff replies, 

that after the arreſt he tendered unto him ſufficient bail, (to 

wit) J. S. and F. D. and, notwithſtanding, he detained him in 

priſon, &c. ef hoc, Cc. The defendant takes iſſue that he did 

not tender him bail, and it was found againſt him for both iſſues, 

and intire damages given ; and moved in arreſt of judgment, 

that having juſtified the arreſt and impriſonment, the tender of 

bail is not material; for he is not the party who ought to ac- 

cept bail, but the judge in court : therefor? the iſſue as to this 
oint is frivolous. And although Germzn for the plaintiff objected, 

that becauſe he refuſed to take bail, he was a treſpaſſer ab into, 

as he who enters into a tavern and takes a cup away; or where If « test 
tenant at will pulls down the houſe ; yet all the court conceived at mace in 
that when he juſtifies the arreſt and impriſonment, although he . ua 1. 
might have accepted bail (which they all agreed he could not) e ee 
and refuſed, that doth not make the arreſt and impriſonment cept bail, 

tortious, to have treſpaſs; but he might, upon the matter, are on the 
have had an action upon the caſe for detaining him in priſon, after Ae 3 
bail tendered, therefore when damages are given as well for the treſpaſs vi ee 
battery and impriſonment as for the wounding, the plaintiff ought £ ws 2 
not to recover; whereupon it was adjudged for the defendant;? en, 
Serjeant //alker, totis viribis laboured that this caſe was ſtrongly 
applicable to the caſe at bar, and that if any action lies in this 

caſe it is treſpaſs upon the caſe, and not treſpaſs vi et armis; for 1 Sid. 126. 


he inſiſted a man cannot be made a treſpaſſer by relation. 


Serjeant Glyrn for the plaintiff— The cafias ad reſpondendum i Ru. 
bearing ze//e in Hilary term, and being returnable in Trinity 164, 404. | 
term following, was merely void, for every capias ought to be re- 
turnable the enſuing term; for the miſchief which otherwiſe | 
might befal the priſoner, to be kept always in priſon. Cro. Elix. 
407. Dier 175. a. The queſtion therefore in this caſe is, Whe- | 
ther a plaintiff who hath ſued out a cepras that is wholly void and 
conſequently irregular, can juſtify an arreſt under ſuch voii and 
irregular writ ? There is a very great difference between an irre- 
gulur proceſs, and an erroneous procels ; the ſuing out an irregular 
j1:ce/s is the act of the party himſelf, for which he ſhall be an- 
iwcrable; but the awarding erroneous proceſs, is the act of the 
court; treſpaſs vi et armis is the proper action in this caſe, 


which is like the caſe where an execution hath been executed 
upon 


4 
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upon an irregular judgment, which is afterwards vacated and 
ſet af de by the court; treſpaſs vi et arms lies againſt the plain. 


Judgment of 
the court. 


PPP ns 


tiff in that judgment; ſee the caſe of Smith verſus Dr. Bauche 
and others, 2 Stra. 993. and 2 Wilſin 38 5. where the ſame caſe 
is cited and commented upon by the court, in giving their judy. 
ment in the cafe of Perkin verſus Proctor and Green, Trin. 
Geo. 3 The caſe of Salmon and Percival, Cro. Eliz. 196, 
doth not apply to this caſe; hat was the caſe of the ſheriff, 
and an officer is not anſwerable upon an irregular writ ; the cate 
in Poph. 205. was the caſe of the ſheriff; but I do not ſee how 
it applies to this caſe. 


The caſe of Philips verſus Biron and another, Eaſter 7 Ges, I. 
Stra. 509. is a caſe directly in point; it was treſpaſs and falſe 
impriſonment againſt two, who both pleaded jointly, that there 
was a judgment againſt the plaintiff at the ſuit of Biron, which 
was afterwards ſet aſide by the court, but that before it was ſet 
aſide a capias ad ſatisfaciendum was proſecuted by the then plain- 
tiff Biron, under which he and the other defendant (who was 
the officer) juſtify the impriſonment. And on demurrer Wears 
objected, that though an erroneous judgment is a juſtification, 
yet an zrregu/ar one is not, for that is a matter in the privity 
of the plaintiff or his attorney. Tho. Raym. 73. The officer 
indeed, if he had juſtified ſeparately, might have made a better 
caſe than Biron the then plaintiff, but having joined with him he 
muſt take the ſame fate: and of that opinion was the court, 
(hefitante Eyre Juſtice) and gave judgment for the plaintiff, 1 


rely upon this caſe, and Smith and Boucher, and pray judgment 


for plaintiff. 
Lord Chief Juſtice De Grey — This is not a new queſtion ; the 


capias ad reſpondendum being teited in FJrinity term, and return- 
able in Hilary term next following is void, and a mere nullity ; 
there is a difference between writs of neue proceſs, ard writs of 
execution; for in the caſe of writs of eſe proceſs, if a term be 
omitted between the tete and return, the cauſe is out of court, 
but that is to be underſtood in per/onal actions, for in real actions 
the law is otherwiſe, for in them there muſt be nine returns 
between the tete and return in caſe. of a writ of execution 
the cauſe is come to it's end In caſes of meſe proceſs, it would 
he hard to ſuffer ſo long a return, becauſe the body muſt lie in 
priign, without having an opportunity to make a defence, when 
perhaps he is able to make a good defence. But in the caſe of 
a capias ad ſti faciendum, the defendant ought to lie in execution, 
and the ſheriff ought to have his body always ready to bring to 
the court when he ſhall be commanded by habeas corpus, O&c. ; 


theſe are the diſtinctions taken between writs of capias, with re- 
2 | ſpect 
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ſpect to real actions, perſonal actions, meſne proceſs, and execu- 
tions, by Holt Chief Jultice, in the caſe of $hzrley verſus // rt, 


1 Ld. Raym. 775, 776. which is good law, 


Parſons the now plaintiff has been illegally impriſoned under 
colour of a writ ſued out againſt him, which is a mere nullity ; 
he has been unlawfully injured, and muſt have a remedy ; but 
he has none againſt the officer, who is not to exerciſe his judg- 
ment touching the validity of the proceſs in point of law, but 
is obliged to obey the command of the courts at /Yeftminfler, or 
other ſuperior courts having general juriſdiction, and he may 
juilify under the writ although it be void, 2 Keb. 705. pl. 60, 844. 
pl. 81. 3 Keb. 213. 6 Rep. 54. a. But where a court has no 
juriſdiction of the cauſe, the whole is coram non judice, as was 
the caſe of Smith verſus Dr. Bruchier and others, 2 Stra. 994. 
which is cited by the court in giving their judgment in Per/ins 
verſus Procter and Green, and is by the court well obſerved upon 
in my Brother Milſon 4 Reports, 2d. part 38 ;. that Lord Hard- 
wick? was of opinion, that treſpals and falte impriſonment well 
laid againſt the vice-chancellor of Oxford the judge, gaoler, of- 
ficer, and all of them, 10 Rep. 76. a. 6. That this action well 
lies againſt Loyd the party himſelf who ſued out this void writ, 
is clear from the caſes of Turner verſus Felgate, 1 Lev. 95. 1 
Sid. 272. and many others which might be cited; and to ſay 
now, that this action does not lie againſt the party himſelf, 
would be gureta movere, Thereis a great difference between er- 
roneous proceſs, and irregular (that is to ſay void) proceſs, the 
firſt ſtands valid and good until it be reverſed, the latter is an 
ablolute nullity from the beginning; the party may juſtify under 
the firlt until it be reverſed ; but he cannot juſtify under the latter, 
becauſe it was his own fault that it was irregular and void at 
hrit. It is ſaid that treſpaſs vi et armis is not the proper action, 
and that a man cannot be made a treſpaſſer by relation; but 


relation is not at all applicable to this caſe, for Loyd who ſued T Rym z. 


out this void irregular writ, and cauſed J arſons to be unlawfully 
arreſted thereupon, was the principal mover or treſpaſſer in thi; 


2 Sid. 125. 
1 Stta. 509, 
2 Stra 993. 


caſe. The act of an attorney is the act of his client, and I am T. Jones 
very clearly of opinion that treſpaſs ⁊i cf arm:s well lies, and 15: 


therefore the plaintiff muſt have judgment. 


Gould Juſtice—T am of the ſame opinion. If a man be unjuſtly 
impriſoned, it would be very ſtrange indeed, if the law did not 
give him an action for falſe impriſonment ; therefore the queſtion 
before the court is, who is the proper object againſt whom the 
action for falſe impriſonment ought to be brought? Certainly the 
now defendant Loyd, who was the plaintiff in the writ which 


was a nullity, and which ſhe ſued out by her attorney ; ſhe 
” Why ſhould 
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ſhould have employed a more ſkilful and diligent attorney, fg 
the act of the attorney, in point of law, in this caſe is the act of 
the party, the client; and fo alſo is the act of the officer wh, 
arreſted Parſons the now plaintiff; I conſider it to be the very 
ſame thing as if the now defendant Loyd had been actually pre- 
ſent when the plaintiff was arreſted, and had ordered the officer 
to make the arreſt, and therefore am moſt clearly of opinion 
that treſpaſs vi et armis for falſe impriſonment well lies. 


Blackſtone Juſtice I am of the ſame opinion. 


' Nares Juſtice I am of the ſame opinion. Every plaintiff ſues 
out proceſs at his peril, In the caſe of Jobnſen and Norton, 
2 Noll. Rep. 442. ſpeaking of writs, it is there ſaid, that à 
plaintiff may purchaſe an original returnable two or three terms 
after the purchaſe, becauſe it is the delay of the plaintiff him- 
ſelf; but if he purchaſes a capias it is otherwiſe, and he cannot 
have it returnable two terms after the purchaſe, or omit, or pals 
over one term, for that would be a delay of juſtice, and Contrary 


to the ſtatute of magna charta, which ſays rulli deferemus 
Juſtitiam. 


Judgment for the plaintiff. 


Young and Gill verſus Hockley or Hockcliffe. C B. 


Defencant L »n an a/ſ/ump/it, wherein the plai its ! 
draws a bill of ASE upon n ſe Pit, P intiffs declared, 


exchange up- That the defendant on the 25th of June 1769, at Lon, 


on the Plan- drew a bill of exchange upon the plaintiffs, whereby he required 
tiffs, paysdle 5 ; - | 
ee recunys them to pay to him (the defendant) or his order 57 l. 55. 4d. 


own order; one month after the date thereof, and to place the ſame to his 


Plaintifts account; that afterwards, on the ſaid 25th of Ju, 1769, in con- 
hies requeſt, 


+4 o pro. ſideration that the plaintiffs would accept the ſaid bill, that the 
nuſe :0 w- defendant might negotiate the ſame for his own ute and benefit, 
ceamly tem the defendant promiſed he would pay the ſaid bill, or ſupply 


accept the 3 . . 
bil, which the plaintiffs with property for payment thereof when it became 
b-coming due due, and would indemnity and ſave the plaintiffs harmleſs againſt 


ſer ene, all coſts, charges and expences which they ſhould ſuſtain, by 
bzakrups, reaſon ot their acceptance thereof; and the plaintiffs in fact fay, 
pay it 19 Ffe- that they confiding in the ſaid promiſe, &c. of the defendant, 
e did after wards on the ſaid 25th of June 1709, at London, at de- 
dull cannot fendant's requeſt accept the ſaid bill, and which ſaid bill after 
pores wards, (to wit) on the 20th of June 1709, was negotiated and 


tue comanl- indorſed away by the detendant for his own benefit; and the 
ſhun, 10 a a ; p 3 
thi detendant cannot plead his certificate in bar of th. action on the promile to inden.nify, &c. 


3 | plaintiffs 
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plaintifts further ſay, that afterwards, (to wit) on the 28th of 
1% 1769, the ſaid bill became due; yet defendant, not regard- 
ing his promiſe, did not indemnify the plaintiffs, and the plain- 
tits paid the ſaid bill to prevent themſelves from being ſued at 
law, to the damage of the plaintiffs. The defendant pleaded 
wo pleas, 1//, Ihe general iſſue zon-afſumpſit. And 2dly, That 
on the 11th of July 1769, he became a bankrupt, and on the 
1 th of the ſame month a commiſſion of bankrupt iſſued againſt 
him, upon which he was declared a bankrupt, and that he ob- 
tained his certificate on the 5th of September 1769, which was 
allowed and confirmed on the 23d of October followin g. 


This cauſe came on to be tried before Lord Chief Juſtice De Grey 
at the fittings in London after the Jaſt Eaſter term, when a verdict 
was found for the plaintiffs, ſubject to the opinion of the court upon 
the following ſtate of the caſe, viz. it appeared in evidence at 
the trial, that the defendant on the 25th of June 1769, drew 
a bill of exchange on the plaintiffs, who were then his attornies, 
payable one month after the date thereof, to the defendant's own 
order, for 57 J. 5 5. 4d. which was accepted by the plaintiffs the 
lame day; that the plaintiffs at the time of accepting the ſaid 
bill, or at any time ſince, had no effects in their hands belong - 
inz to the defendant to anſwer the ſaid bill; that on the 12th 
of July 1769, a committion of bankrupt was awarded and iſſued 
againſt the defendant, who was thereupon found and d ec lared a 
bankrupt upon an act of bankruptcy committed by him on the 
11th of the ſame July; that the ſaid bill of exchange became 
due on the 28th of % 1769, when tae ſame was paid by the 
plaintiffe. That the defendant obtained his certificate on the 5th 


of September 1709, which was allowed and confirmed on the 23d 


of October following. 


Dp pon the debate of this caſe the whole court were clearly of 
opinion, that no debt was owing by the defendant to the plain- 
tits before the act of bankruptcy, and that the plaintiffs could 
not ſwear that the debt was due and owing to them before they 
had actually paid the fame, which was not until the 28th of 
% 1769, after the act of bankruptcy, and therefore they coujd 
not come n for any dividend under the commitiion; and the 
court ſaid this caſe was exactly like Goddard verſus Yanderheyden, 
adjudged in this court in Micbaelmas term, 12 Geo. 3. And 
therefore they gave judgment for the plaintiſfs, and ordered the 


— 


{5/tea to be delivered to them. 


Morris, 


Ante, 262. 


Action. cannot be exerciſed, unleſs the original action, and the action 
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Morris, Aſſignee of the Sheriff verſus Rees, an Attorney 
of C. B. one of the Bail of A. B. in C. B. 


The aſſignee 6 & II E original action brought by M:rr7s verſus A. B. is in 
mes bien bl the court of King's Bench, and bail not being put 5 
action there: above in due time, the bail-bond hath been aſſigned to the 
r _—_ plaintiff Morris, who hath brought this action thereupon in this 
where the Court. And now 1t was moved to ſet aſide the proceedings, the 
original original action being commenced in B. R. becauſe the act gf 
eee parliament directing the aſſignment of the bail-bond, gives the 
for that court Court, after ſuch bonds are put in ſuit, an equitable juriſdiction 
only ſeems to to ſtay proceedings, and to let a defendant in to try the merits 


have jariſ- 2 . . 3 
gickon of the Of the original action upon reaſonable terms, which juriſdiction 


upon the bail-bond be depending in the ſame court. Upon 
hearing counſel on both ſides, upon ſhewing cauſe, the whole 
court were of opinion the proceedings in this caſe we e illegal, 
and ſet them aſide; and would have given defendant his coſts, 
if coſts had been inſerted in the rule to ſhew cauſe ; ſome of the 
Judges ſeemed to think that this court had not juriſdiction of this 
cauſe, the original action being in the King s Bench, and the 
action on the bail-bond being given by the act of parliament. 


Rule abſolute zo ſet afide proceedings, 


Maſt ver/us Goodſon. C. B. 


This record is entered of laſt Trinity term, in the Rolls 366 J 
367. in hac werba. 


A coun op- Suffolk, JF"HOMAS GOODSON late of Worlington, in 
on an :yree= (to wit) the county of Suffolk yeoman, was attached to an- 
es 2 ſwer Thomas Maſt of a plea of treſpaſs upon the caſe, Cc. And 


writing, that 


plaintiff whereupon the ſaid Thomas Maſt by Marcon Braham his attorney 
ſhould build complains, That whereas he the ſaid Thomas Majt on the 27th 
34d — day of Auguſt in the year of our Lord 1762, was and for divers 


fendant's a - 3 
cloſe, and lay (to wit) ſeven years before that time, had been and ſtill is a 


todas 15 trader, dealer and chapman in divers and ſundry kinds of goods, 
n 01. a a ; : 
eee , wares and merchandizes at Bury Saint Edmunds, in the ſaid 


d that | 
"ain ſhould enjoy it for his life; plaintiff avers that he did build the yard, &c. and enjoyed the 
{ame for ſom<s years as an eaſement, and aſſigns for breach that defendant wrongfully and in jut iouſly ob- 
trated him in the enjoyment of his ſaid eaſement. 

county 


. 


n. 


— — - 
—— — 
— 


county of Suffolk, and during the ſaid time hath had frequent 
occafion and been oftentimes uſed to ſend corn, ſeeds and other 
ov0ds by water carriage from Bury Saint Edmunds aforeſaid, down 
1 7 >. 9 . 

the river Lark otherwiſe Burn, to the port of Kn:g's-Lynn in the 
county of Norfolk, and to receive by the like carriage by water 
from King's-Lynn aforeſaid, up the fame river Lark otherwiſe 


Bun, to and at Bury Saint Edmunds aforeſaid, coals, iron, deals, 


fr, timber and other goods in the way and uſage of his ſaid 
trade and dealing : and whereas the faid river Lark otherwiſe 
Furn, ſometimes becomes and is ſo ſhallow by reaſon of the 
want of a ſufficient quantity and depth of water therein to na- 
vigate veſſels, boats and lighters, freighted and loaded with coals, 
iron, timber, and other goods to be carried by water as afore- 
ſid, from King's-Lynn to Bury Saint Edmunds aforeſaid, info- 
much that the ſaid Thomas Maſt hath been many times neceſ- 
{rily obliged in the way of his ſaid trade in the carriage of his 
coals, iron, timber, and other goods by water, up the ſaid river 
[.;rþ otherwiſe Burn, from King's-Lynn to Bury Saint Edmunds 


— 


This count 
may well be 


forefaid, to land ſuch his goods at MWorlington in the county of joined with 


$751k aforeſaid, and to convey the ſame from thence by land 
carriage to Bury Saint Edmunds aforeſaid, for the ſake of greater 
expedition in the carriage thereof; and alſo, whereas the ſaid 
Thomas Geocdſon on the faid 27th day of Auguſt in the year of 
cur Lord 1702 aforeſaid, and long before was and fill is law- 
tully poſſeſſed of and in a certain cloſe of ground, containing by 
eitimation ſixty rods in length and ten rods in breadth, ſituate, 
lving and being in Worlmgton aforeſaid, in the ſaid county of 
folk, next adjoining to and abutting upon the ſaid river Lork 
otherwiſe Burn, on the fouthward fide of the ſaid river; and 
allo, whereas on the ſaid 27th day of Auguſt in the year of our 
Lord 1762 aforeſaid at JVorlington aforeſaid in the ſaid county 
of SH Felt, a certain diſcourſe was had and moved by and between 
the ſaid Thomas Maſt and the ſaid Thomas Goodſon, of and con- 
cerning a yard to be made and built by the ſaid Thomas Maſt, 
in the ſeid cloſe of the ſaid Thomas Goodſon, next the ſaid river 
Lari otherwiſe Burn, for the more commodiouſly carrying on 
the ſaid trade of the ſaid Thomas Mal, and for the landing and 
tale keeping his coals and other his goods there, by and with 
the conſent and agreement of the ſaid /bomas Goodſon and upon 
that diſcourſe, and in conſequence thercof immediately after- 
wards, (to wit) on the fame day and year laſt mentioned at 
[[crlingteon aforeſaid in the ſaid county of Sufo/k, a certain 
agreement was had and made in writing, by and between the 
leid nas Goofon and Thomas Moſt, ſigned by them reſpectively, 
in manner and form following, (that is to ſay) “ Memoranduia 


count in tro- 


* 27th Auguſt 1762. An agreement made this day between Mr. 


4 Thomas Goon. n and Thomas Maſt, for the ſaid Thamas Mafjt to 
| 4 U « build 


350 


ä 


time, 
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„ build a yard next the river, for the landing of coals and other 


goods as many as he pleaſe ; but the ſaid Thomas Maft doth en- 


gage to lay out not leſs than twenty pounds on what he build, 
for which reaſon the ſaid Thomas Goodſon have agreed, that the 


ſaid Thomas Maſt ſhall enjoy the building with fregreſs, eytee- 
greſs and regrels, ſor any goods he like to beſtow there du- 
ring the term of his natural life, free from every charge what. 
ſoever, and within ſix months after his deceaſe the buildin 

to become the property of Mr. Thomas Goodſon, but the ſaid 
Thomas Goodſon do hereby promiſe, that Thomas Maſt executor 
ſhall have the firſt refuſal of it at the rent it will then let for. 
As witneſs our hands, Thomas Gocd/on, Thomas Maſt.” as by 
the ſaid agreement in writing more fully appears. And the aid 
Themas Maſt in fact further ſays, that in purſuance and in per- 
formance of the ſaid agreement on his part and behalf to be 
done and performed, he the ſaid Thomas Maſt as ſoon after 
the making of the ſaid agreement as conveniently might or could 
be, (to wit) on the firſt day of October in the year of our Lord 
1702 aforeſaid, did with the approbation of the ſaid Thomas 
Goodſon, make and build a yard in the ſaid clole of the ſaid Tho- 
mas G:odj n next the river Lark otherwite Burn aforeſaid, for the 
landing of his coals and other goods there, and did incloſe the 
ſame with a ſtone wall of great heighth, (to wit) ſeven feet high, 
and with four doors for the ſafe keeping of his coals and other 
goods when and as often as the ſame ſhould be landed and 
placed there, and that he the ſaid Thomas Ma/t did upon that 
occaſion lay out and pay a large ſum of money, (to wit) the tum 
of eighty pounds in what he built in and upon the ſaid yard; 
and that he the ſaid Thomas Maſt from the ſaid time of his making 


40 
t c 
«c 
cc 
(C 
cc 
c c 
ce 
cc 
cc 


«cc 


and building the ſaid yard for the landing and ſafe keeping of 


his coals and other goods there, hath, in purſuance of the faid 
agreement, peaceably and quietly occupied and uſed the faid yard 
as an eaſement for the purpoſes aforetaid, for a long ſpace of 
(to wit) from the time laſt above-mentioned, until the 
26th day of March in the year of our Lord 1772; nevertheleſs, 
the ſaid Themas Ccodſon, well knowing the premiies and not at 
all regarding the ſaid agreement, but contriving and wrongfull 


intending him the ſaid Themas Mei in this behalf unjuitly to 


angrieve and damnity, and to hinder and deprive the ſud Thomas 
Mai of the uſe and occupation of the ſaid yard, as an ea/ment 
for landing, placing and ſafe keeping his coals and other goods 


there according to the agreement aforeſaid, he the ſaid 4 homas 


Goodjon afterwards (to wit) on the 27th day of March in the ſaid 


year of our Cord 1772, and on divers other days and times be- 


tween het day and the day of ſuing forth the taid original writ 
cf the aid mas Maſt againſt him the ſaid J homas Goodſon, 


£1 by hunkit aud teivants Wrongſully and injuroufly obſtruct 


2 and 
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and hinder the ſaid Thomas Maſt from landing divers large quan- 
tities of his coals, iron and timber, (to wit) fifty chaldron of 
his coals, fourteen tons and fifteen hundred weight of his iron, 
and two hundred feet of his timber at and upon the ſaid yard 
contrary to the ſaid agreement, by reaſon whereof he the ſaid 
Thomas Maſt hath been and is greatly damnified in his ſaid trade 
and dealings, (to wit) at Merliugton aforeſaid, in the ſaid county 
of Suffolk. And allo, whereas the ſaid Thomas Maſt on the goth 
day of May in the year of our Lord 1772, at Worlington atore- 
ſaid, in the ſaid county of Set, was lawfully poſſeſſed of the 
goods and chattels following, that is to ſay, of forty chaldrons of 
-oals, ten ends of iron, ten other pieces of iron, twenty ten feet 
battons, twenty other battons, ten wooden rails, and ten other 
rails of the value of 100 J of lawful money of ©reat Britain, as of 
his own Proper goods and chattels, and being ſo poſſeſſed thereof, 
the ſaid Thomas Maſt afterwards (to wit) on the ſame day and 


year laſt mentioned at Morlington aforeſaid in the ſaid county of 


oll caſually loſt the goods and chattels aforeſaid out of his 
hands and poſſeſſion, which ſaid goods and chattels fo loſt after: 
wards (to wit) on the ſame day and year laſt menticned and 
at the place laſt above-ſaid, came to the hands and poſſeſſion of 
him the ſaid Thomas Goodſon by finding, nevertheleſs, the ſaid 
Thomas Goodſon well knowing the goods and chattels aforeſaid, 
to be the proper goods and chattels of him the ſaid Thomas Maſt 
and to him the ſaid Thomas Majt of right to belong and apper- 
tain, but contriving and fraudulently int-nding crattily and ſub— 
tilly to deceive and defraud him the faid Thomas Maſt in this 
behalf hath not yet delivered the goods and chattels aforeſaid, to 
him the ſaid Thomas Maſt, (although by him often requeſted to 
to do) but the ſaid Thomas Goodſon afterwards, (to wit) on the 
ſame day and year laſt mentioned at Worlington aforeſaid, in the 
{aid county of Soi, converted and diſpoſed of the ſaid goods 
and chattels to his own proper uſe; whereupon the ſaid Thomas 
Maſt tays, that he is injured and hath ſuſtained, damage to 
the value of 300 J. and thereupon he brings ſuit, Fc. 


And the ſaid Thomas Goodſon by Charles Le Grice his attorney, 
comes and detends the wrong and injury when, Cc. and faith 
that he 15 not guilty of the premiles above laid to his charge, in 
manner and form as the ſaid Thomas Mut hath above thereof 
compiuned agunit him, and of this he puts himſelf upon the 
country; and the ſaid Thomas Maft doth fo likewile. "Therc- 
lore the ſheriff is commanded that he cauſe to come here trom 
tue day of the Hi Trinity in three weeks twelve &c. by 
Wain Sc. and who neither Sc. to recogaize Sc. because as 
well Ce. 
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This cauſe came on to be tried at the laſt aſſizes held for the 
county of Sole before my Þrother Whitaker, when a verdict Was 
found for the plaintiff, with forty ſhillings damages and for; 


ſhillings coſts, taken intirely upon both the counts in the de. 
claration. 


And now it was moved in arreſt of judgment by my Brother: 
Sayer and Walker, that theſe two counts could not be Joined jn 


one writ or declaration; becauſe (they ſaid) that the firſt count 


is laid to be upon an expreſs agreement in writing, and ſounds 


wholly in contract, and the latter is in caſe for trover and cy. 
cerſion, which is a fert. And to prove that counts founded 
upon fort and upon contract cannot be joined, they cited 
1 Reb. 847. pl. 45. 2 Keb. 03. 1 Vent. 366. for they not only 
require ſeveral pleas, but therein are different proceſs ; in one, 
ſummons, attachment, Cc. and in the other, attachment, «©; 
that actions upon contract lie for and againſt executors, but actions 
upon fort do not lie for or againſt executors. In the caſe of 
Page verſus Bromnel, 3 Lev. 99. Paſch. 3 5. Car. 2. C. B. Tre 
wer and aſ/umpſit were joined in one action, and upon not guilty, 
the jury guoad the trover find for the defendant, and quoad the g. 
ſumpjit they find tor the plaintiff, and it was moved in arreſt of 
jud gment that theſe two things cannot be joined in the ſame action; 
and that although the jury hath ſevered them, yet the declara- 
tion being naught and bad at the firſt, the plaintiff cannot hare 
any judgment; and ſo it was holden by the whole court, who 
cave judgment that the plaintiff ſhould take nothing by his writ; 
this cate being after a verdict, wherein the jury had ſevered one 
count from the other, ſhews that the writ was originally naught, 
and that the declaration could not be helped, even after a ver- 
dict. And in 1 Keb. 795. 7 57. in the Exchequer Chamber 
judgment in C. B. was reverſed, tiver and an afjump/it being 
joined in the ſame action, in regard they require ſeveral pleas, 
and , ſumpſit doth ſurvive to the executor or adminiſtrator, but 
trover doth not; io in Denton verſus Clarke, and Flwerdew verſus 

lelleet. My Brother Serjeants cited ſeveral other cates to the 
like purpoſe ; not neceſſary to be ſet down here, becauſe they 
may be found in her. Abr. Tit. Action | Joinder]. The court 


made a rule to ſhew caute why the judgment ſhould not be 
arreſted. 


Serjcant Mison, upon ſhewing cauſe for the plaintiff why judg- 
ment ſhould not be arreſted, ſaid, that it ſeemed not to be ne- 
cetiary in the preſent caſe for him to ſhew that a count in 
a/jumpfit and another in 7rover may well be joined in one writ 
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or action; but that if it was neceſiary, he thought the caſe of 
Dickon verſus Clifton, 2 Wilſon 319. went a great way to prove 
that a count upon a contract, and a count in trover may well be 
ivined in the fame writ and declaration; for the Lord Chief 
Taſtice Vilmot in giving his opinion in that caſe ſays, It is ob- 
iected that a count laid gueſt ex contraftu, cannot be joined with 
rover, yet [ſays he] I lay no great ſtreſs upon old caſes to this 
point, at this day. The true 7% [ſays he] to try whether two 
counts can be joined in the ſame declaration, is to conſider and 
{ze whether there be the ſame judgment in both, and not whe- 
ther they both require the ſame plea; and wherever there is 
the ſame judgment, I think, [ſays Lord Chief Juſtice H//7/mo? | they 
may well be joined, that in af/umppr and trover there is exactly 
the ſame judgment verbatim. 


In the caſe of the Duke of Bedford verſus Alcock, 1 Wilſon 250. 
Lord Chief Juſtice Lee in giving the judgment of the court ſays, 
that the true way to judge whether two counts can be joined in 


one declaration is /ig, vi. that whenever the ſame proceſs and 


judgment are in two counts they may be joined, otherwiſe they 
cannot; debt on a judgment and a mutuatus may be joined, fo may 
debt on a bond and a mutuatus although there be different pleas 
required, becauſe there is the ſame proceſs and judgment. Deb? 
and deliuue may be joined, Bro. Foinder in Action, pl. 97. And 
ſo may debt for an amercement in a court leet, and a mutuatus. 
2 alk. 772. 


But ſuppoſing it to be doubtful whether a count in aſſumpfit, 
or upon a contract can, or cannot be joined with frover which 
is a fort, yet [Serjeant Wilſon ſaid] that this was not the calc at 
bar, and infiſted that the firſt count in this declaration 1s not 
founded upon the contract or written agreement therein tet forth, 
but is chiefly founded upon the fort or wrong therein alleged to 
have been done by the defendant and his fervants iz <2 6ng fully 
and in, uriouſiy obſtiructing and hindering the plaintiff from the uje and 
enjoyment of the ſaid yard as an eaſement, which he had quietly 
and peaceably enjoyed for about ten years before, under the ſaid 
agreement, and which he was intitled to enjoy for the term of 
his life; that it was neceſſary to ſhew the agreement in the de- 
claration by way of inducement leading to. the g/ of th: 
action, which was the fort, wrong, or obſtruction above-men - 
tioned ; ſo that whatever may be the law with reſpect. to join- 
ing a//umpſit or contract and trover, yet this was not at cate ; 
but both theſe counts [Serjeant iin humbly infitted] were 


founded upon forte, and therefore he prayed judgment for the 
plaintiff. 
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Curia. The gift of this action upon the firſt count is this, viz. 
that the defendant did by himſelf and ſervants 4wrong fully and in- 


Juriouſly obſtruct and hinder the plaintiff from landing divers large 


quantities of þ7s goods upon the yard, contrary to the written 
agreement before ſet forth in Hat count; it was neceſſary for 
the plaintiff to tet forth the agreement to ſhew himſelf intitled 
to the caſement of landing his goods upon the yard, which he 
had built, and laid out a ium of money thereupon, and had en- 
joyed the ſame for about ten years accordingly ; and having done 
this very properly, the plaintiff goes on and alleges in this count, 
that the defendant well knowing the premiſes ob/tru#ed him 
in the enjoyment of his eaſement ; this is certainly a mzsfeaſance, 
and ſounds wholly in fort, force and wrong, and not in contract ; 
for the agreement or contract which had been for ſome years be. 
fore executed both by plaintiff and defendant is only introductory 
to ſhew the tert or wrong done by the defendant to the plaintiff 
in hindering him from the enjoyment of his eaſement which he 
had an undoubted right to enjoy; fo that we are of opinion the 
firit count is founded upon a fort, and not upon contract; and 
that this is a ſtronger cafe than the caſe of Drichon verſus (V. 
ton; it is faid in Hat caſe, That the true 7% to try whe- 
« ther two counts can be joined in the ſame declaration is 
* to conlider and fee whether there be the fame judgment in 
« both, and that whenever there is the ſame judgment in 
ee both, they may well be joined“. Now it is certain that in all 
actions upon the cate, damages only are recovered, and the final 
judgment for the plaintiff in all of them, both upon contrast 
and Zorts is the fame, viz. that zf 7s co ſidered by the cou, f that 
the plaintiff do recover his damages to ſo much money, againji 
the defendan', and that the defendant be in miſeric:rdia ; and 
yet it ſeems to us from a variety of caſes in the books, that 
a count upon a common af/umpfit for goods fold, money lent, 
money had and received, and tuch like counts which are mere 
nonjeaſaices in non-payment of money, cannot be joined with a 
count grounded upon a fort or misfeaſance as trover is; and 
therefore we think the rule or f to try whether two counts 
can be joined, as laid down in Dickon and Clifton is rather too 


large, and is not univerſally true; though it may be one 


good rule or eſt among others to try this point by. But with- 
out giving any opinion upon that matter until it comes in judg- 
ment before us; we are all clearly of opinion that the firſt count 
in this caſe at bar, is founded upon tert and not upon contract, 
and that rover may be well joined with it. 


Judgment for the plaintiff, per totam curiam. 
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Lewis Powell Clerk wver/us Francis Milburn Clerk. 
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Feclafaſſon : 


ls was an action of treſpals upon the caſe, wherein 
: the plaintiff declared that the defendant was indebted to 


for morey 


had and re- 


him in a certain ſum of money, for the like ſum had and re- ceivee t try 


ceived by the defendant to and for the uſe of the plaintiff, and 
being fo indebted the defendant in conſideration thereof pro- 
miſed payment thereof to the plaintiff, which the deten dont has 
not performed, to the plaintiff's damage; upon the general iſſue 
being pleaded, this cauſe came on to be tried before the Lord 
Chief Juſtice De Grey at the fittings after laſt Fofter term, hen 
a verdict was found for the plaintiff, with two ſhillings and 
ſix-pence damages ſubject to the opinion of this court upon 
the following caſe made at the trial, which ſtates in theſe 


words, 718. 


That Eleanor the wife of William FJolliße Eſq. being (under 
e age and by virtue of the marriage ſettlement of her grandfather 
« and grandmother Fohn Hedworth Eſq. and Suſanna Sophia 
« Pelſant, dated the 27 & 28th days of Augu/t 1714) ſeiſed in 
« fee-tail of the advowſon or right of donation of the dona- 


„ive of Cheſter Le Street, which is a donative with cure of 


„ ſouls; the ſaid William Folliffe and Eleanor his wife, nomi- 
* nated and appointed the plaintiff Lewis Powell clerk thereto 


on or about the 17th day of June 1770. 


«© That the plaintiff Lewis Powell was in prieſt's orders at the 
time of the faid nomination or appointment, and ſubicribed 
the thirty-nine articles, and the three articles in the thirty- 
e fixth canon at the time of his ordination ; but did not prove, 
upon the trial of this cauſe (although he was required ſo to 
do) that he had ſubſcribed the articles in the preſence of the 
% biſhop of Durham, who is ordinary of the dioceſe within 
*« 7h: the donative in queſtion is; nor that he had publickty 
read the ſame in the church of Chefter Le Street, with de- 
* claration of his unfeigned aſſent to the lame ; nor that he had 
** lud{cribed the declaration or acknowledgment contained in 
the ſfatute of the 13 & 14 Car. 2. cop. 4. for the uniformity 
of publick prayers, and adminiſtration of ſacraments, and other 
* rites and ceremonies, Cc. ſince his nomination to the ſaid 
* of Durham to preach or officiate in the church of Cheſter 


« Le Street, 
I « Duare, 


© dnative ; nor had any licence from the late or preſent % p 


acer ar 0 4 
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« gNuære, Whether the plaintiff is in a ſituation to maintain 


« this action? 


* Signed by John Burland for the plaintiff, 
Thomas Walker for the defendant.” 


This caſe was argued at the bar in Trinity term laſt, by Ser. 


jeant Giynn for the plaintift, and Serjeant Walker for the 
defendant. 


Argument for Serjcant Glynn—lIt was firſt objected at the trial of this cauſe 
the pleintiff, (and fo the caſe ſtates) that the plaintiff did not prove (though 
— AIST required ſo to do) that he had ſubſcribed the articles in the pre- 
ſence of the biſhop of Durham the ordinary, nor had publickly 
read the ſame in the church of Cheſter Le Street, with declara- 
tion of his unfeigned aſſent to the ſame, according to the fiat. 
13 Elia. cap. 12. ſect. 3. whereby it is enacted, That no perſon 
ſhall be thereaſter admitied te any benefice with cure, except be 
then be of the age of three and twenty years at the leaſt, and a 
deacon, and ſhall jirft have ſubſcribed the ſaid articles in the pre- 
ſence of rhe ordinary, and publickly read the ſame in the pariſh 


church of thet benefice, with declaration of his unfeigned aſſent to 


the fame ; and that every perſon after the end of that ſeſſion of par- 


liamerit to be admitted to a benefice with cure, except that within 
two months after his induction, he do publick'y read the ſaid articles 
in the ſame church where he ſhall have the cure, in the time of 
common prayer there, with declaration of his unfeigned aſſent there- 
unto, aud be admitted to adminiſter the ſacraments within one year 
ajter his induction, if he be not admitted before, ſhall be, upon 
every ſuch default, IPSO FACTO, immediately deprived. 


Anſwverto iſt, In anſwer to this objection, T humbly inſiſt, (with deference to 
Objection. the court) that this ſtatute doth not extend to donatives either 
with or without cure of ſouls ; for donatives are not therein once 
mentioned; it only ſpeaks of benefices with cure, of benefices 
preſe. tative, of admiſſion, inſtitution and induction, the proper 
acts of the ordinary with reſpect to pręſentative benefices; but 


doth not fay one word with reſpect to a patron's donation, nomi- 
nation, or appointment to a donative, 


That a dora» A dorative with cure of fouls, hath never been taken or un- 
tive with cue derſtood to be a benefice with cure of ſouls, within the meaning 
3 a bene- a 8 ; > 33 : 

3 dure, Of the ſtat. 21 Hen. 8. cap. 13. ſect. 9. of Pluralities, either by 
nds mear- the canoniſts or common lawyers ; but on the contrary, it has 
ing of tat. always been held, ever fince the making of that ſtatute, that any 
21 H. 8. perſon having a donative with or without cure of ſouls, of the 


. yearly 


— 
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vearly value of eight pounds or above, may lawfully accept and 
take a freſentative heneſice with cure of ſouls, and be inſtituted 
and induced in poſſeſſion thereof; and that the danative with 
or without cure of ſouls, ſhall not be adjudged in law to be 
void ; this, I ſay, is univerſally agreed, both by the canoniſts 
and common lawyers, and thereupon I ground myſelf, that thi; 
Zrative is not a benefice within the /tatute of 13 Elrz. c. 12. 
Indeed every word of this ſtatute of Elz. relates only to preſen- 
/ative benefices or livings ; the laſt ſection thereof, „ef. 8. pro- 
vides that no title to confer or preſent by 1:pſe ſhall accrue upon 
any deprivation 1 facto, but after fix months after notice of 
ſuch deprivation given by the ordinary to the patron. And that 
ſuch notice to the patron ought to be truly, properly and per- 
ſonally, and not feignedly, given, the caſe of Bacon verſus Biſh:p 
of Carlifl; and Mitton Clerke ſhews ; which was a guare impedit by 
Jacen againſt the Biſbep of Carliſle and Witton Clerke, wherein the 
plaintiff counted of a preſentation to one Twaytes by an abbot 
in the time of Hen. 8. and made his title by a grant of the next 
advowſon made by the abbot and his convent, and that the 
church was then void by the deprivation of the ſaid Twaytes 
generally: and the biſhop as ordinary intitled himſelf by lapſe, 
by reaſon of the deprivation of Twaytes, becauſe he not being 
miniſter according to the order made in the time of King Ed. 6. 
and in the time of the then Queen Elig. nor having ſubſcribed 
to the articles of religion according to the tat. 13 Elig. cap. 12. 
whereby the church was void, Cc. and Mitten his clerke pleaded 
the ſame plea. And iſſue was joined upon the notice given by 
the biſhop to the patron of this deprivation (that is to ſay) 
whether the biſhop had notified to the ſaid plaintiff the ſaid de- 
privation at the church aforeſaid, as the biſhop had alleged or 
not? And the jury gave a ſpecial verdict (to wit) Qu9d eprſcopus 
notificavit non ſubſcriptum predict per Twaytes ad articulas pre- 
dittos apud eccleſiam prædictam per quandam intimationem ſuam 
/ gillatam ſub tenore ſequente, videlicet R. epiſcopus C. univerfis 
reft:ribus, vicartis, curatis, non curatis, clericis et literatis qui- 
buſcunque infra dioceſin noſtram Carlio!l” ſalutem, cum R. Twaytes 
ciericus vicarius perpetuus vicariæ perpetue ecc gie parochialis 
de C. noſtre diccęſie, non ſub}: ripſit arliculis, Sc. juxta ſtatutum, 
Sc. mandens eig omnibus et præcipue curats de C. ad declarandumt 
in dicta eccleſia de C. dictam non. ſubſcripttinem, Ec. And the 
jury found further that the ſaid intimation was publickly 
read in Engliſh by the curate in the pulpit in the ſaid church of 
C. in the day of the Epiphany of our Lord, in the time of di- 
vine ſervice in the morning, &c. and that it was afterwards 
hxed in the porch of the faid church by a general aparitor Sc; 
and whether this matter was a ſutiicient notification to the faid 
plaintiff of the ſaid deprivation or not the jury were ignorant, 
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by lapſe. 


and praye: the advice of the juitices, Nera, there was no men. 
tion oi the patron or his name in the intimation ; alſo 90 
cx preis mentis „n was made of the deprivation according to the 
ros 55 % in the ſtatute aforciaid. Sed qued 7 iwaytes nn jubſcrip/; 
Griicti:s$, nor any matter Of a zualification of Twartes that he 3 
er was obliged to ſubſcribe, but he is called in the inſtrument 
Ny Page pergemuns, ef non nup. Tr <icarims, ſo then he was net 
de rn t at the time of the date of the intimation, wherefore no 
cio} rivation was or could be notified. Alto quere of the matter 
in law of ſuch publick notice to the church, Cc. and not to the 
parion thi Patron ! r Ft nta the favour of t the jury to the defer. 
Gants, who find in their verdict that Twaytes the laſt Incumbent, 
319 hu be 'JIS G? *IVIES ad Gi bind celebranaa ſecundum, formam ftatuti Ld. 
4. Ui fe i vel niſitat em pre unc, non declarat ' afjei ſum ſuum corny 
cord naris nec fubſeripfit ærticulis, & c. which is matter aebors of their 
itiue and chars ze, therefore no regard ought to be had to it, E, 
7.61, the opinion Of tlie civilians that this intimation is not ſuf. 
nctent to prejudice the patron, becauſe it is upon a ſtatute penal 
19 the Incumbent, and penal to the patron to make him Joe his 
Preten tation, and therefore ſuch notice to the patron ought to 
be vere frapris, et perſonaliter et non fifte, and the intimation 
vught to notify that the ordinary had deprived him by a ſen— 
tence declaratory pro uon afſenſu et jubſeripticne articulis ſecun— 
am ſratutum. Otherwiſe it ſhall be intended that the ordinary 
was content to permit him, Cc. And on the laſt day of term, 
Lell. 18 Ulis. it was reſolved in the Exchequer Chamber by the 
opinion of 4 the juſtices and the Chief Baron of the Exchequer 
except Harfer and Mounſer, abſeute Garody, that the ſaid intiru- 


* ment was infufficient for the caules aforeſaid. Et ſuperinde in 


tac eodem die judicium aatum uit fro Bacon. This caſe ſhews 
what notice is to be given to the patron by the ordinary, before 
he can cosfer or prejent by lapſc, after a deprivation / fats 
of an incumbent of a pr Nee benefice, for not ſubicribing 
the articles according to the at. 13 Elis. cap. 12. and there- 
fore it was thought proper to ſet it down in this place at full 
length, as it is reported by the learned Chief Juſtice Lier, 
370. 


But with reſpect to a dinative it is univerſally agreed, the 
ordinary cannot preſent or collate thereto by lapſe, indeed he 
niay compel the patron 8 to give it to ſome proper clerk, 
Suppoſing for arguments ſake, that the incumbent of a donative 
was bound to ſubſcribe the articles, he might ſubſcribe them be- 
tore the patron or donor, for the ordinary cannot interpoſe; a 
danative is out of his juritaiction, out of the duty of his aer 
and it he was to interiere he might incur a præmunise ; he can 

at exerciſe any Viitutoilal act with reſpect to a donative, if he 


does, 


] 


Ran 
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does, he violates or invades the rights of the patron thereof who 
is the ordinary, and /e only can deprive. If the ſtatute be con- 
ſtrucd to extend to d natives the patron thereof muſt be the ordi- 
11 meant by the ſtatute, and he is the perton before whom the 
articlcs arc to be ſubſcribed, and therefore it was not neceſſary 
to prove at the trial that the plaintif, ſubſcribed the articles in 
the preſence of the biſhop of Durham the ordinary of the 


s 4 
Giocele. 


2d % It was objected at the trial of this cauſe (and fo the 2d. Ocjec ion, 
caſe ſtates) that the plaintiff did not prove (though required ſo 
to do) that he had ſubſcribed the declaration or acknowledgment 
contained in the ſtatute of the 13 C 14 Car. 2. cap. 4. for the 
uniformity of publick prayers, and adminittration of ſacraments, 
and other rites and ceremonies, &c. ſince his nomination to the 
ſaid danati e, nor had any licence from the late or preſent biſhop 
of Durham to preach or officiate in the church of Cheſter Le 


St reet . 


What I have ſubmitted, with great deference to the court, Antwer. 
upon the /tat. of Elig. applies more ſtrongly to the 13 C14 Car. 
2. that this muſt be done before the patron of the donative : this 
objection ought to come before the court from the door. 


This Fat, of Car. 2. was made for the uniformity of the 
church of England, and to deprive all non-conformiſts ; it is 
commonly called the Saint Ba tholometo act; it enacts, That 
cvery parton, vicar, or other miniſter whatſoever, who now hath 
or enjoyeth any eccleſiaſtical benehce or promotion within this 
realm of England, ſhall in the church, chappel, or place of pub- 
iick worthip belonging to his ſaid &4-nefice or promotion, upon 
ome Lord's-day before the feaſt of Saint Bartholomew, which 
{12}} be in the year of our Lord God 1662, openly, publickly 
and folemaly read the morning and evening prayer appointed to 
be read by, and according to the book of common prayer, at 
the times thereby appointed; and after ſuch reading thereof, 
all openly and publickly before the congregation there aſ- 
fembled, declare his unfeigned aſſent and conſent to the uſe of 
a things in the ſaid book contained and preſcribed in theſe words 


and no other: vis. ] 


I A. B. do here declare my unfeigned aſſent and conſent to 
all and every thing contained and preſcribed in and by the bool: 
intituled, The Book of Common Frayer and adminiſtration of the 
lacraments and other rites and ceremonies of the church, ac- 
cordipg to the ule of the church of England; together with the 
plalter or pſalms of David, pointed as they are to be ſung or 
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(14 in caurches ; and the form or manner of making, ordaining 
2nd conlecrating of biſhops, prieſts and deacons. 


And that all and every ſuch perſon, who ſhall (without ſome 
lawtul impediment to be allowed and approved of by the ordi— 
niry of the place) negle& or refuſe to do the fame within the 
time aforeſaid (or in caſe of ſuch impediment) within one month 
„Her Juch impediment removed, ſhall % fafo be deprived of 
all his ſpiritual promotions; and that from thenceforth it (hall 
be lawiul, to and for all patrons and donors of all and fingular the 
laid ſpiritual promotions, or of any of them, according to thei: 
retpective rights and titles to preſent or collate the ſame, as 
thouzh the perion or perſons 1o offending or neglecting were 
dead. And by the ſame act, every perſon thereafter to be pro- 
moted to any eccleſfiaſtical benefice, are to conform in like 
wanner. 


Tf this conformity and declaration, as in the caſe ſtated was 
neceiiary to be made by tne plaintiff, I contend he muſt do it 


that point, yet I humbly infiſt, that it was not incumbent upon 
him at the trial of this cauſe, to prove that he had ſubſcribed 
the articles before the biſhop of Durham, and publickly read 
the fame in the church of Cheſter Le Street, with his unfeigne 
allent to the ſame, and that he had ſubſcribed the declaration or 
acknowledgment, contained in the ſtatute of the 13 & 14 Car. 
2. cap. 4. for the uniformity of publick prayers, and admini- 
{tration of ſacraments and other rites and ceremonies, Ec. ſince 
his nomination to the ſaid donarzve. He produced the inſtru— 
ment of donation at the trial, and all the title the patron could 
give; and as no ſubſequent deprivation appears, the court will 
preſume that the plaintiff hath conformed himſelf properly be- 
tore the proper patron or ordinary. And to this purpoſe is the 
cate of Moube verius Eutler, 1 Roll Rep. 83. Menge ſued in the 
ſpirituel court for tythes againſt Butler, who there pleaded that 
he had not read the articles according to the ſtatute, and there 
the court con{trained the defendant to prove ht negative, that 
it is impoſſible to produce men to ſwear that he never read the 
articles, for there is no man who at all times hath been at 
prayers, and for this reaſon the defendant prayed a - prohibition, 
but it was denied. Coke and Dadderidge laid the law preſumes 
that he read the articles; for no one will intend that a man will 
loſe the benckce rather than read the articles, and therefore 
where the law preſumes the affirmative, the law requires the 
negative to be proved; as if ne unque accouple in loyal matrimonie 
be pleaded, this negative ought to be proved; and Coke ſaid, if 
ſuch a matter ihov!d come before him upon evidence, he would 
2 | Prelunl 
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preſume (until it were proved te the contrary) that he read 
the articles, 


- 
ed. 
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In an ejectment for a prebendal houſe tried at Salisbury before 
Lord Chief Juſtice Milnat, it was objected the prebendary had 
not conformed and read the articles, and he was called upon to 
prove that he had ; but it was preſumed by the Chief Juſtice 
that he had read the articles, Sc. and he held it was not in- 
cumbent on the plaintiff to prove that he had read the articles, 
ſubſcribed, &c. 
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In the cafe of Tamworth before the houſe of lords, which was 2 Wilſon 1 ;0. 
a donative, this objection was not ſo much as mentioned. 


Donatives are mere private benefices erected by the King, or 
great lords, and are not within the ſtatutes mentioned which 
only concern preſentatrve benefices; for ad ea que frequentius ac- 
cidunt jura adaptantur, viz. benefices within the juriſdiction of 
the ordinary of the dioceſe ; the now plaintiff who is in poſ- 
ſeſſion derives his title wholly by the gift of the donor, not from 


the ordinary. 


In the latter end of this caſe it is ſtated, that the plaintiff had 
no licence from the late or preſent biſhop of Durham, to preach 
or officiate in the church of Chefter Le Street. 


Lord Chief Juſtice De Grey—No ſuch licence is required or | 
neceſſary to be had, but only for lecturers. 
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Serjeant Walker for the defendant The church in queſtion is 
a donative with cure of ſouls, being ſtated in the caſe, and found by 
the jury to be ſuch a curacy ; upon 258 I ſhall ground my argu- 
ment; the biſhop of Durham has the cure of ſouls within and 
throughout his dioceſe ; Cheſter Le Street is withinhis diocelc, 
therefore the biſhop has the cure of ſouls and eccleſiaſtical juriſ- 
diction in Cheſter Le Street. The plaintiff muſt be in poſſeſſion 
of the church before he can ſay he has loſt the profits thereof, 
or can have this action for money received by the defendant for 
his uſe, he muſt ſhew ſome publick teſts to mark him out to 
teach, preach and adminiſter the ſacraments ; theſe publick teſts 
are given by all perſons who take livings wth cure of ſouls ; when 
a man has got a proper certificate of his good morals, has been 
admitted into holy orders, and been preſented, admitted and 
inſtituted to a benefice, yet he cannot bring any poſſeſſory action 
touching the glebe or temporal profits of the benefice before he 
be inducted, the plaintiff is not in poſſeſſion of this church, ſo he 
cannot maintain this action. 
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By the far. 1 Elix. cap. 1. ſect. 19. All ecclefiaſtical perſons 
whatſoever ſhall take the oath of ſupremacy,under pain of loſing 
during life, all eccleſiaſtical and ſpiritual promotion; and b. 
ſect. 22. all perſons that ſhall be promoted to any eccleſi. 


aſtical benefice office or miniſtry, ſhall take the oath of ſupre- 


macy ; this donative with cure of ſouls is an eccleſiaſtical office or 
miniſtry, therefore the plaintiff ought to have ſhewn that he haz 


taken the oath of ſupremacy. 


Lord Chief Juſtice—This was not mentioned at the trial, nor 
is any notice taken of it in the caſe ſtated for the opinion of the 
court; we cannot go out of the caſe ſtated. 


Serjeant Walker—I cite the ſtatutes of 1 Eliz. cap. 1. ect. 19. 
and 13 Eliz. cap. 12. to ſhew that the act of donation is not 2 
teſt of the plaintiff's fitneſs for a benefice with cure of ſouls, 
but he mult ſubſeribe the articles in the preſence of the ordinary, 
which can only mean the biſhop, for he has the cure of all the 


ſouls within his atoceſe, 


In the flat. 13 & 14 Car. 2. cap. 4. ſect. 5. the word donors 
as well as patrons is mentioned, which ſhews this ſtatute extends 
to donative as well as preſentative benefices ; and the word donors 
is again mentioned in et. 6. of the ſame ſtatute : and in 
ect. 8. of the ſame ſtatute every perſon who ſhall have any ec- 
cleiiaſtical benefice, or ſhall have any promotion or Curate's place, 

ſhall make the declaration there mentioned; and the 14th /e. 


of the ſame ſtatute is very ſtrong to this purpoſe ; the moment 


that donatives are made benefices with cure of f2uls, the curates 
thereof ought to give the publick teſts preſcribed by the ſtatutes 
of their fitnets to teach, preach and adminiſter the ſacraments, as 
well as all other incumbents of benefices preſentative with cue 


of ſouls. 
Lo Chief Juſtice De Grey—The caſe ſtates that plaintiff did 


not prove upon the trial, although he was required ſo to do, 
that he had ſubſcribed the articles in the preſence of the % 
cf Durham who is ordinary, ©c; now it is contended for the 


plaintiff, that the onus proband: of this matter does not lie upon 


him; but that it thall be preſumed he hath conformed, and don? 
every act he out to have done, if it doth not appear and be 
proved to the contrary ; what ſay you to this, and to the cates 
cited for this purpoſe, i Roll Rep. 83. Lord Harborocugh's caſe, 


and be of Lan worth? 


ant T/Vaolker—1 ſay the plaintiff has given no publick teſt 
ilar he is in poſſeſſion of this cure of /ou/s, which he ought ta 
Go before he can maintain this action. 


2 Lord 
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Lord Chief Juſt ce De Grey—l think the deed of the patron 
the donor, and his nomination of a perſon to his donative, is, 
or amounts to the ſame, as preſentation, inſtitution and induction 
to a preſentatrve benefice. 


Gould Juſtice -I am of the ſame opinion with my Lord Chief 
Juſtice, 


Serjeant Walker -The defendant is now in poſſeſſion and takes 
the profits of this cure; there ought to be ſomething like livery 
and ſeiſin to put one in poſſeſſion of a church with cure of ſouls, 
as induction is. 


trial did not object that the right might not be properly tried in 
this action; the requiſites mentioned were the only matters in 

ueſtion at the trial; the caſe is ſettled and ſigned by my Bro- 
thers on both ſides, we cannot go out of it, but muſt conſider 
the facts ſtated therein as if found by a ſpecial verdict. 


Nares Juftice—Is there any caſe in the books to be found, to 
ſew that a donce of a donative benefice or cure, wants any thing 
more belide a nomination to put him in poſſeſſion thereof? I 
think there is not. 


Serjeant Valter lf the King give and grant to a man a free 
chapel by patent, in that caſe the ſheriff of the county ought 
to put him in poſſeſſion of the chapel, and not the ordinary of 
the place; and if the ſheriff do not put him in corporal poſſeſſion, 
the patron ſhall have a writ of quare impedit againſt the ſheriff, 
quod permittat preſentare, becauſe there is no writ of quare impedit 
of any other form. 14 Hen. 4, 11. 5. this caſe ſhews it is ne- 
cellary that in the caſe of a donative the donee ought to be put 


into corporal poſſeſſion of the chapel or church. 


Serjeant Glynn, in reply for the plaintiff—It was not incum- 
bent on the plaintiff at the trial to prove he had ſubſcribed the 
articles, &c. as I have before ſhewn by the caſe in 1 Roll Rep. 
$3. and other caſes; but my Brother Halber ſays the plaintiff ts 
not in poſſeſſion, and therefore this action does not lie, and has 
cited the year- book of 14 Hen 4, 11. b. to thew that the ſheriff 
ought to put a man in poſſeſſion ef a donative; it might be ſo 
antiently in the caſe of the King's donatin to ſee that peace was 
kept, and the royal mandate executed; but in the caſe of a pri- 
vate donor, nothing but his act or nomination was ever required 
to put his clerk in poſſeſſion, and there is no caſe of a private 
dicr to be found in any book, wherein the theriff hath at any 

time 


Lord Chief Juſtice De Grey—The defendant's counſel at the. 
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Judgment of 
the court. 


time interfered; it is moſt clear that the title and poſſeſſion of 
the plaintiff are perfect and compleat and amount in effect tg 
admiſſion, inſtitution and induction; and there is no caſe to be 
tound to the contrary. 


My Brother ſtrongly inſiſts, that this being a donative wit 
cure of fouls, is within the meaning of the ſtatutes of El. and 
Car. 2.; I have endeavoured to anſwer this before; a donatin 
with cure is not viſitable by the biſhop, but in the caſes of all 
donatices the donor is the ordinary. And of the King's chapel 
the dean thereof is the ordinary, and not the biſhop of London; 
and in caſes of the King's denatives his commiſſioners have the 
lame power as ordinary; fo the Setjeant concluded by praying 
judgment for the plaintiff. The court took ſome ſhort time to 
conſider, and afterwards were unanimouſly of opinion that the 
plaintiff muſt have judgment. 


Lord Chief Juitice De Grey William Folliſte Eſq. and Eleanor 
his wife being iciſed of the advowſon or right of donation of the 
donative of Cheſter Le Street (which is a donative with cure of 
ſouls) in right of the ſaid Eleanor, they nominated and appointed 
the plaintiff Lewis Powell clerk thereto in June 1770, who was 
then in prieſt's orders and ſubſcribed the thirty-nine articles, and 
the three articles in the 46th canon at the time of his ordi- 
nation; but he did not prove upon the trial that he had ſub- 
ſcribed the articles in the preſence of the bi/hop of Durham who 
is ordinary of the dioceſe within which the donarrve in queſtion 
is; nor that he had publickly read the fame in the church of 
Cheſter Le Street, with declaration of his unfeigned aſſent to the 
ſame; nor that he had ſubſcribed the declaration or acknow- 
ledgment contained in the ſtatute of 13 & 14 Car. 2. cap. 4. fir 
the uniformity of public prayers and adminiſtration of ſacraments, 
and other rites and ceremonies, &c. ſince his nomination to the 
d;ratiiez nor had any licence from the late or preſent biſhop of 

Purham to preach or officiate in the church of Cheſter Le 
Street, | 


+ 
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The general queſtion in the caſe ſtated for the conſideration 
of the court is, whether the plaintiff is in a ſituation to main- 
tain this action? 


Under this general queſtion, two particular queſtions have 
been made upon the argument at the bar (v.) J½. Whether the 
plintiff as incumbent of this donative church is not within the 
ſtatutes of 13 Eg. cap. 12. and the 13 & 14 C. 2. cap. 4 


and obliged to comply with the requiſites therein? :dly. wy 
ther 


— 
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ther it was not neceſſary for him to have proved upon the trial 
of this cauſe that he had conformed to thoſe requiſites. 


The judgment of the court will not be upon the 1/ queſtion ; 
however we ſhall ſay ſomething concerning publick and private 
intcret in advowlons, benefices and church-livings. In the 
caſe of a preſentative benefice the patron has his private intereſt 
and right of preſentation, the biſhop or ordinary has the right 
of admiſſion, inſtitution and induction of the clerk. In the 
caſe of a danative, both the private and publick acts to be done 
are i the dn; nothing is in the biſhop: ſo that by the a- 
tian the plaintiff in this caſe had induction to the church of 
Cheſter Le Street: but ſtill a donative hath all the properties A donative 
of eccleſiaſtical benefices, eſpecially when it is with cure of ſouls, hath all the 
as this is. It is clear by the 13 E/zz. c. 12. that the incum- 1 
bent of any benefice wh cure muit be 23 years of age, in deacons benences. 
orders, ſubſcribe and read the thirtv-nine articles: and by 13 & 
14 Car. 2. muſt read the Common Prayer, ſubſcribe, &c. and by 
other ſtatutes muſt take the oaths of allegiance and ſupremacy, 
©c. Theſe acts of paliament ſeem to extend to incumbents of 
Gteatides as well as to incumbents of all other eccleſiaſtical bene- 
ices; no perſon is to be admitted to any benefice wh cure of 
uli, unleſs he is 23 years of age and in deacon's orders ; could 
the plaintiff have taken this donative if he had not been 23 years 
Hage, nor in deacon's or prieſt's orders, and had not read and 
{ub{cribed the articles? He certainly could not; and although 
there is the word induction in the latter proviſion in . 3. of 
the 13 Elix. yet that ſtatute extends to all livings with cure, as 
well dauative as preſentative. So the flat. 1; & 14 Car. 2. ex- 
tends to both ſorts of livings, to all chapels and places of pub- 
lick worſhip; it ſpeaks of patrons and donors, it may mean con- 
terring, giving, collating, preſenting ; ſo allo the following cluules 
in the fame act extend to acans, prebendaries, &c. tome whereof 
are of private donation. 


It was objected in argument that the acts required to be done 
by thele ſtatutes are againſt the right of the dougr ; but there is 
no weight in the objection, becaule the intereit of the d9n9r or 
his tight of donation is not affected thereby, for the acts re- 
quired to be done by theſe ſtatutes only concern the intereit and 
good of publick policy; as the bithop has juriſdiction over the 
moral characters of incumbents, fo theſe itatutes have given a 
check upon their politcial principles. If it were neceſlary for 
the court to give judgment upon this firit point or queſtion, the 
cale in 3 Lev. 82. of Car er verſus Pinkney ſheæws that a ſtipen— 
diary prieſt or a donative is within the ſtatutes of ffmany and of 
caformy. 
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2d lr. Suppoſing an incumbent of a 4onative church to be 
within the ſtatutes of the 13 El., and 13 & 14 Car. 2. and 
obiiged to comply with and periorm the requiſites therein, the 
{.cond queſtion or point upon which the court now give their 
juégment is, whether it vas not neceſſary for the plaintiff t, 
have proved upon the trial of this cauſe that he had conformed to 
thoſe requilites. 


It may be proper firſt to conſider the nature of the preſent 
action, it hath been introduced of late years to try queſtions of 
richt, as a kind of tictitious action, and in the preſent caſe it 
was brought to try who had a right to nominate to the donativ- 
church of (Ver Le Street; whether Mr. Tolliffe in right of 
his wife, or the crown, or any other perſon had this right ? 
There was no fact propoſed to be tried relating to the queſtion, 
whether the plaintiff had performed the requiſites in the before- 
mentioned ſtatutes of EZ. and Car. 2. 


We are all of opinion, that in this action it was not neceſſary 
ſor the plaintiff to have proved upon the trial of this cauſe, that 
he had conforined to the requiſites before-mentioned and ſtated ; 
we will preſume that he conformed to all thoſe requiſites, there 
having been no proof offered to the contrary ; and although it 
may be ſaid, that this is obliging the defendant to prove a ne- 
vative, yet the defendant might have eaſily brought theſe re- 
quiſites to be performed into queſtion, becauſe they are generally 
entered in publick regiſters, and if no ſuch, with reſpect to the 
plaintiff are to be found entered in the proper regiſters, that 
might have induced a ſuſpicion that he had not performed the 
requitites above, and might be fit for a jury to take into con- 
£deration ; however it appears by the caſe ſtated, that the plain- 
tiff hath complied with the moſt material requiſites, that he was 
in prieſt's orders, ſubſcribed the articles, &c.; we think the 
plaintiff well intitled to this donatrve. And in ſupport of 
our opinion the caſe of Monk and Butler above ſtated is very 
itrong, beſides other caſes and opinions that have ſince been de- 
termined and given upon this point; there is a caſe in Clayton's 
Rep. Pleas of Aire, fol. 48. 1636. it was a caſe for tithes on 
lat. Ed. 6. the party was preſſed to prove admiſſion, inſtitution 
and induction; but ruled that he ſhould not be put to do this, 
and if it is otherwiſe let the defendant prove it [lays the 
book.] 


In an ejectment before Lord Chief Juſtice Milmot tried at 
Salisbury; a prebendary brought an ejectment to recover an 
houſe built upon his prebendal ſite; the prebendary was called 
upon to prove the ſeveral requiſites betore-mentioned 2 — 
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Chief Juſtice ſaid “ thoſe ſhall be preſumed upon ſound principles 
60 of law.“ | 


articles and ſubſcribing the ſame, and his declaration in the church 
of his free and full aſſent and conſent to all things contained 
in the bock of Common Prayer, and this ought to be proved to 
be done within the time limited by the azure which appoints it. 
It is to be obſerved upon this caſe, that the expreſſion is, he wa 
required to prove, Sc. but it is not ſaid whether he was required 
by the court or the counſel, nor does it appear to have been 
argued or debated upon, nor is the caſe of Monke and Butler in 
Roll. Rep. cited there, It is alſo to be obſerved that the ſame caſe 
is reported in 1 Ke. 720. where nothing is mentioned of this 
queſtion of evidence, ſo the matter did not paſs in argument.— 
In Comb. 202. Doctor Hasker's caſe in ejectment; for his poſ- 
ſeſhon, he proved his preſentation, inſtitution and induction, 
reading the articles, &c.; it was objected it ſhould be proved he 
was in orders. Holt (aid, If he is /aicus the preſentation is not 
void, only voidable, that he was intitled to poſſeſſion having eſta- 
olithed his temporal title to the thing, and his religious or poli- 
tical title ſhall be preſumed. 


Judgment for the plaintiff per tatam curiam, and the pęſtea 
delivered to the plaintiff, 


Hilary | 


- -—— —.— — 


Hilary Term 


13 GUO. 3; 1993; 


nn 


Barker Widow ver/zs Braham and Norwood. C. B. 


Treſpiſs a4 ct ,RESPASS for falſe impriſonment ; the defendants 
armis for falſe pleaded the general iſſue not guilty, which was tried 
1m prilonment n 1 "0 

55 at Weſiminſter, the ſittings after Trinity term laſt, be- 


againft an fore Lord Chief Juſtice De Grey, when the jury 
attorney 133 found a verdict for the plaintiff, and gave her 150 J. damages 


againſt his 7 CS 
client) who againſt both the defendants jointly. 


ſues out at 
the ſuit of his client an illegal writ of cis ad ſatisfaciendum agsinſt a defendant, and cauſes ſach deſen- 


Cant to be impriioned thereupon. | 


The Lord Chief Juſtice reported the ſubſtance of the evidence 


given at the trial as follows, vi. 


That Toſeph Barker late huſband of the plaintiff, at the time 
of his death (in 1766) was indebted to the defendant Jenny 
Braham upon bond in the tum of 400 J.; the plaintiff Mrs. Barker 
having obtained letters of adminiſtration to her huſband, Mrs. 
Braham employed the other defendant Norwood as her attorney 
to bring an action of debt upon the bond, in the King's Bench, 
againſt the plaintiff Mrs. Parker as adminiſtratrix to her late 
huſband, which he accordingly did; and upon the 31ſt day of 
January in Huary term 1769, obtained judgment (by default for 

want of a plea) againit her, whereby it was conſidered (by the 
court of B. R.) that Brabam do recover againſt Barker the ſaid 
debt of 40 J. and ſo much for dainages (or colts) to be levied oi 
the goods and chattels which were of the ſaid Foſeph Barker at 
the time of his death, in the hands of (the then defendant) Mrs. 
Barer to be adminiſtred, if ſhe had ſo much in her hands to 
be adminiſt:ed, and if ſhe had not, then the damages (or coſts) 
only to be levied upon the proper goods and chattels of Vs. 
Parser. Whereupun Norwood the next day, the iſt of Fe- 
— bruar\s 
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bruary, ſued out a feri facias againſt Mrs. Barker, and there- 
upon the ſheriff levied 164 /. of the goods and chattels of Je- 
Barter at the time of his death in her hands, and returned 
that Mrs. Barker had no other goods of his in her hands to be 
adminiſtered. 


Afterwards on the laſt day of Hilary term 1769, the 13th of 
February, Norwsod ſued out a capias ad ſatisfaciendum againſt 
Mrs. Barker, (reciting the judgment, the fieri facias, and the 
return thereof,) for the reſidue of the debt and damages, and 
delivered the fame to one James Armſtrong a ſheriff's officer, and 
gave him orders and directions to take and arreſt Mrs. Barker 
in execution; Armſtrong, accordingly, by virtue of the ſheriff's 
warrant upon the capias ad ſatisfaciendum took Mrs. Barker in 
execution on the 15th of March, when ſhe was committed to 
priſon, and there remained a priſoner until the 18th day of No- 
vember following, when the court of King's Bench, upon motion, 
ſet aſide the capras ad ſatisfacrendum, and ordered Mrs. Barker to 
be diſcharged out of prifon ; becauſe it was not ſuggeſted, nor 
did it appear to the court of B. R. that Mrs. Barker had been 
guilty of a devaſtavit, and therefore ſhe (being an adminiſtratrix) 
had been taken in execution, and impriſoned contrary to law. 


This was the ſubſtance of the evidence given by ſeveral wit- 
neſſes for the plaintiff Mrs. Barker, at the trial in ſupport of 
this action of impriſonment. The defendants called no witneſſes, 
inſiſted the plaintiff had made no caſe, and ought to be non- ſuited; 
but the Lord Chief Juſtice thought otherwiſe, the defendants 
not having pleaded ſpecially, nor juſtified themſelves under the 
Judgment and execution, however he recommended moderation 
to the jury in giving damages ; for there was no evidence of any 
conſpiracy to oppreſs; and he thought it was a mere miſtake of 


Mr Norwood (who is a young man) in ſuing out the ca. /a. and 


cauſing the body of Mrs. Barker to be taken in execution there- 
upon, without firſt ſuggeſting or ſhewing ſhe had been guilty of 
a gevaſlavit; and he ſaid that it was in ſome meaſure Mrs. 
Barker's own fault that ſhe was detained in priſon fo long as eight 
months; for that if ſhe or her attorney had applied to the court 
of King's Bench, or to any judge of that court, at his chambers, 
the might have been diſcharged out of cuſtody within a day or 
two after ſhe was arreſted, upon laying her caſe properly 
before the court, or a judge; but notwithſtanding this com- 


paſſionate recommendation to the jury in reſpect to damages, 


they found for the plaintiff, and gave her 150/. as aforeſaid. 


In the beginning of M*chae/mas term laſt, my Brother Saver 
moved, firft in arreſt of judgment, inſiſting that zreſpaſs and 
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falſe imprijſon;nent doth not he againſt an attorney for an 
0 miſt: © or irregularity in tung out proceſs for his client; but 
ſl that if he is guilty of ary mitake, negligence, irregularity, or 
li other misfeaſance or mal-; r1*tice in his office of an attorney, 
ö whereby his client, or other | ſon or perſons, is, or are dam- 
I nified and injured ; the p: oper remedy againſt him is either in a 
ſummary way of complaint to the court againſt him, or by 2 
ſpecial adlian upon the caſo for the wrong and injury done by 
him; and therefore, althuugh z7re/ſpaſs and falſe impriſonment 
perhaps, might well lie, in this caſe, againſt the defendant 
Braham alone, (which he did not admit) yet as both ſhe and her 
attorney are now ſued jcintly, and intire damages given againſt 
them, if this action doth not well lie againſt them both, the 
court will arreſt the judgment, becauſe they cannot ſever the 
damages. Secondly, It the court ſhould be of opinion that this 
action of impriſonment well lies againſt both the defendants, 
the attorney and his client; then my Brother Sayer deſired he 
might have leave to move for a new trial for exceſſiveneſs of 
damages. Upon which the court made a rule to ſhew cauſe, 


,- 


= — CY 
- hon, — 
* - 


Sa Mod wad & an =—_y — — 


ru F "FB ay wy * N 2 
p VE IVEY by * R „* 9 * 
5 * f — * SY of by * K 808 4 * 9 = as 
2 | | 7% bs, \ * . 
pl ON ad, d a a mo n ag” * & "4 ” 
. nd > F N * 


6 — PI N 7 8 — * N _ * 0 4 e 2 | N a * 
reer R 


. he 
i. TRE if 3 
WWW 


i ; : « 

i and ordered both the matters to be ſpoken to, at the ſame time, 
i upon ſhewing caule. | 
i | 

* £ 0 5 . . - . 

| Serjeant Davy for the plaintiff— Fit, It is objected that this 


action doth not lie againſt either of the defendants, but more 
1 eſpecially that it doth not lie againſt Mr. Norwood the attorney, 
ſo judgment ought to be ſtayed. 


And 2dly. If the action doth well lie againſt both, yet the 
4 damages are exceſſive, and therefore a new trial ought to be 
| granted. | 


In anſwer to the jr} matter, it is certain the plaintiff Mrs. 

Barker hath been wrongfully impriſoned from the 15th of Ma: ch 

untih the 18th of November 1769, contriry to the law of England; 

" it is as certain that both the defendants are guilty of, and cauſed 
that impriſonment ; Brabam, by employing Norwood to ſue forth 
the ca /a.; and Norwood 28 a mere volunteer, by delivering that 
writ to the ſheriff's officer Armſtrong, and ordering him to take 
the body of Mrs. Bar der in execution and carry her to priſon ; 
they have both pleaded ct guilty, and have been both found 
guilty; if they had any legal juſtification or excuſe for what 
they have done, they ought to have pleaded it ſpecially ; the only 
; fact which the jury had to conſid. r on the plea of at guilty 
b was, whether the defendants impriſoned the plaintiff at all ? 
and not whether the impriſonment was law ful; K is a matter 
| befide, and not within the iſſue or plea of 129. 2uilty, which only 
denies the fact cf impriſoning the plaintiff's perion, WV hoever 
2 im priſons 
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in-pri\ons another (except in lome caſes under particular ſtatutes) 
muſt juſtify himſelf by ple1ing and ſhewing ſpecially to the 
cout that the impriſonment was lawful; and this is a poſitive 
rule of law founded upon good reaſon; for if it was not ſo, a 
defendant, in an action like this, might aſſign various reaſons 
and cauſes of impriſoning a plaintiff which he never heard of or 
imagined, whereby a plaintiff would be always ſurprized, and 
never be prepared or able to meet the defendant at a trial upon 
the plea of not guilty, on fair and equal terms with reſpect to 
evidence and proofs of facts; but it is ſufficient to ſay that this 
is a poſitive rule of law; and before the fat. 4 C 5 Aun. (for 
pleading ſeveral pleas) ſuch ſpecial plea was confined to one 
lingle matter or point. 


It is objected that Norwood the attorney ought not to have 
becn joined with his client Braham ; but I aniwer that all the 
parties who, in any wiſe, cauſe or procure the treipaſs or im- 
priſonment to be done are principals; Prabam had a judgment; 
Nerwond her attorney carried the writ to the officer, and gave 
him orders to take Mrs. Barker's body in exegution ; he did fo, 
and the marſhal of the King's Bench detained her in priſon by 
virtue of a commitment thereupon ; Braham, Norwood, Arm- 
ſtrong, and the marſhal, are all principals in this treſpaſs; it's 
true the officers of a ſuperior court may jultity under the writ of 
execution and commitment whether the proceſs be good and 
lawful or not; but Braham and Norwood, if they would have 
juſtified themſelves, they muſt have ſhewn both the judgment 
and execution to be good and lawful ; which was impoſiible for 
them to have done, becauſe there was no deva/tavit by Mrs, Bar- 
ker ſuggeſted or recorded to have been committed, and there- 
tore ſhe, as an admininiſtratrix to her huſband, was unlawſully 
taken in execution. Or if Norwood had thought it any legal ex- 
cuſe that he was acting only in his office of an attorney, he 
ought to have pleaded Zhat matter /pecrally ; but, with deference 
to the court, that plea would not have been of any ſervice to 
him; for he acted as a volunteer in the treſpaſs, and was prin- 
hall concerned therein; ſo that it would be contrary to na— 


tural juſtice to ſay that ſuch a party ſhould not be joined in this 


action. 


2. If the action be right as againſt both the defendants, the 
damages are not exceſſive; I will conſent that the damages ſhall 
be 500 J. if my Brother pleaſes, and he ſhall move for a new 
trial for the exceſſiveneſs thereof if he thinks fit; the printer's 
devils were unlawfully impriſoned for a week only, and during 
that time lived well upon beef-ſteaks and porter ; and the jury 
gave them 300 J. a piece damages: here the court ſaid oy 

cou 
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could not interfere or meddle with the damages in the preſent 
caſe. 


Serjeant Burland for the 'plaintiff—It is objected that treſpaſs 
vi et armis for falſe impriſonment, doth not lie againſt either of 
the defendants ; but eſpecially that it doth not lie againſt Mr. 
Norwood the attorney, 


In anſwer to this; it never was queſtioned, or in the leaſt 
doubted but that, if a perſon ſues out and cauſes another to he 
arreſted and impriſoned under illegal proceſs, treſpaſs vi et armi 
for falſe impriſonment well lies againſt the perſon ſuing out ſuch 
illegal proceſs ; ſo that this action certainly well lies againſt the 
defendant Mrs. Braham. 


But it is ſaid by my Brother Sayer, that ſuppoſing treſpaſs fir 
falſe impriſonment might well lie in this caſe againſt the defen- 
dant Braham alone, yet if it will not lie againſt both defendants, 
the court will arreſt the judgment, becauſe intire damages are 
iven againſt both, which cannot be ſevered ; and my Brother 
inſiſted that this action doth not lie againſt Mr. Norwood, but 
that he is only anſwerable in an action upon the caſe to his 
client for a miſtake, misfeaſance or negligence in his profeſſion; 
or in a ſummary way of complaint to be made to the court againſt 
him, by his client, or the perſon whom he has injured, by his 
acting irregularly or unlawtully in his profeſſion. | 


In anſwer to this; it appears by your lordſhip's report of the 
evidence given at the trial, that Norwood was the principal aftir 
in this cate, that on the 13th of February 1769, he ſued out the 


_ Illegal eri facias, and was the hand that delivered it to Arm- 


{lrong the ſheriff's officer, and was the very perſon who gave 
that officer orders and directions to take and arreſt Mrs. Barker 
in execution, which he accordingly did, on the 15th of March 
following, when ſhe was committed to priſon, and there remained 
for the ſpace of eight months. 


Suppoſe Mr. Norwood the attorney, not having ſued out any 
writ of Heri ſacias at all, had gone to Armſtrong the officer, and 
given him orders and directions to arreſt Mrs. Barer, at the ſuit 
of Mrs. Braham, and Armſtrong had purſued his | Nzrwods! 
orders, and arreſted Mrs. Barker, without any writ, or any other 
authority; there can be no doubt but both Norwood and Arn- 
ſtrong would, in ſuch caſe, have been guilty of treſpaſs and falſe 
impriſonment; in the preſent caſe Norwood had no writ of ca. 
fa. againſt Mrs. Barker, for an illegal writ is as no writ, it be— 
ing void. So Mr. Norwood, in the preſent caſe, of his own mere 


I authority, 
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authority, without any other, ordered Mrs. Parker to be arreſted ; 
and I humbly infiſt, that whether Norwood did this wrong wil- 
fully or ignorantly he is anſwerable in this action; and moro 
eipecially as he has pleaded not guilty, and hath not attempted to 
juſtify or excuſe what he hath done as an attorney ; it muſt be 
taken that he has acted without the authority or proceſs of the 
court, becauſe he has not pleaded it ; he did not plead it, becauſe 
if he had pleaded it, he muſt have ſet forth the judgment in his 
plea, and then it would have appeared clearly to the court that 


he had done wrong. 


The court cannot take notice of any damage or injury Mrs. 
Broham hath ſuffered, or may ſuſtain by the misfeaſance or 
miſconduct of Mr. Norwozd her attorney, that matter not being 
the ſubject of this action; and whether N;rwood did this treſ- 
als as the attorney of Mrs. Braham or not, is wholly unknown 
to the plaintiff Mrs. Barker, the only knows that Norwood is a 
principal treſpaſſer, by putting an illegal writ into the hands of 
Armſtrong, and giving him orders to arreſt and impriſon Mrs. 
Barker the plaintiff. 


As to the damages given by the jury I ſhall ſay nothing, be- 
cauſe in this caſe they certainly are the only proper judges 
thereof. 5 | 


Serjeant Sayer for the defendants —I humbly inſiſt, notwith- 
ſtanding what has been ſaid by my Brothers, that this action doth 
not he againſt Mr. Norwood for a mere {lip or miſtake which 
he hath committed in acting as an attorney for his client; I call it 
a mere {lip or miſtake, becauſe the court of King's Bench thought 
it amounted to nothing more, when they ſet aſide the capias ad 
ſaligfaciendum and diſcharged Mrs. Harker out of priſon, without 
ordering Mrs. Hrabam or Mr. N;r wood to pay any colts. 


If Jam right in this point of law, vs. that an action of treſ- 
pals v7 ef arms will not lie againſt an attorney for a mere flip or 
miſtake in his othce of attorney, and it appearing by the evi- 
dence reported by your lordſhip that Norwood acted merely as 
| am attorney in this caſe, that evidence deſtroys the plaintiff's 
= tion; and whatever matter deſtroys the plaintiff's action may 
| be given in evidence upon the general iſſue. 


If gentlemen in the profeſſion of the law are to be anſwerable 
for mere flips or involuntary miſtakes, no wiſe man would prac- 
tice the law; for humanum eſt errare; and the barriſter and ſer— 
Jeant at law, as well as the attorney, would be cqually liable to 
actions of this ſort for mere ſlips or miſtakes in judgment and 

1 | | opinion; 
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opinion; and I know not, (if this be ſo) whether it may not 
afte& ſome of your lordihips on the bench. 


An attorney and his client are conſidered in law as one perſon 
his power is unlimited in the cauſe, and his client is abſolutely 
concluded and bound by every act which he doth in the cauſe. 
In Carth. 412. an attorney in a cauſe ſubmitted to an award 
without the direction or conſent of his client; one of the queſ- 
tions in that caſe was, whether the award fhould not be fe 
aſide, becauſe the attorney ſubmitted and conſented to it with. 
out the direction or conſent of his client; but the court held, as 
to that point, that the client was bound by the acts of his at- 
torney. In the caſe of Cliſton verſus Grey, Mich. 31 Geo, 2. 
B. R. the court was moved for a new trial, becaufe the defen- 
dant's attorney neglected to appear and make defence at the trial; 
but a new trial was refuſed ; for they held the client was bound 
by the verdict, that the attorney was anſwerable to his client 
for negligence, and that the attorney is confidered as the 
party himſelf. The connection between attorney and client is 
conſidered in law, as nearer than hat between baron and fene; 


the former being conſidered only as one ſingle perſon ; the latter, 
as two ſouls in one fleſh, 


It is ſaid by my Brother Davy, that Mr. Norwood is to be 
conſidered in this caſe as a mere volunteer; but I deny it; for, 
with deference to the court, every attorney, by his oath, i; 
bound to act as an attorney according to the beſt of his know- 
ledge and ability for any of the King's ſubjects by whom he 
may be retained, in caſe he be not firſt retained on the contra 
fide; and he is not totally at liberty or a volunteer whether he 
will act as an attorney or not While he continues upon the 
roll of attornies; and after a client has retained an attorney to ſue 


or defend for him, he cannot change (ſuch) his attorney with- 
out leave of the court. | 


My Brothers have not produced one caſe to ſhew that an at- 
torney in a caſe like this is anſwerable in treſpaſs vi et arms ; 
many occaſions for bringing actions like this muſt have happened, 
but as none ſuch as this have been brought, I may well ſay this 


action doth not lie againſt Mr. Norwoed ; and if it doth not, 
judgment muſt be arreſted. 


As to damages, if the jury have miſtaken the ground they 
went upon in that matter, they have done wrong in giving ſuch 
large damages for a mere ſlip or miſtake committed by an at- 
torney, without any malice whatever proved; any judge of B. 


R. at bis chambers, would have ordered Mrs. Barker to have 
1 been 
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been diſcharged out of priſon the next day, and ſo your lordſhip 
told the jury at the trial, 


Serjeant Glynn on the ſame fide for the defendants—T ſubmit, 
with deference to the court, that the facts given in evidence at 
the trial did not ſupport this action againſt Norwood one of the 
defendants ; if fo, the verdi& againſt both defendants whereby 
intire damages are given againſt them jointly is erroneous. 


This action is not maintainable againſt an attorney; I reſt my 
objection upon this, /g. that it doth not appear that Norwood 
was an actor as in his own perfon. It is true he ſued out the 
catias ad ſatisfaciendum tor his client, and delivered it to Arm- 
frong the ſherift's officer who executed it, and I own that in 
treſpaſs all are principals ; but Nor wood's acts as attorney are the 
acts of his client in conſideration of law; the orders or directions 
he gave to Armſtrong to arreſt and take the plaintiff in exe- 
cution, were the orders and directions of the party his client, the 
ſheriff or the court. | 


It is objected that Nor od ſued out the writ; I anſwer, that 
fact doth not make him liable in an action of treſpaſs vi et ar- 
zits ; but only in an action of treſpaſs ufon the caſe ; and in 
delivering the writ to Armſtrong he only acted as a medium or 
inſtrument by the direction of his client or the command of the 
court; his act may be compared to the act of a letter-carrier or 
meſſenger from the poſt-ottice, who delivers a letter directed ta 
J. H.; if what is contained in the letter be a treſpaſs, certainly 
the meſſenger is not liable in treſpaſs ; his conveying the com- 
mand of the principal is nothing he muſt do more to become 
a treſpaſſer. 


So, Norwood being a mere officer, ated rightly in accepting a 
retainer, and is not a mere volunteer ; having accepted a retainer, 
the law acts upon him, and he then becomes bound to do all 
acts in the cauſe for his client, to whom only he is anſwerable 
tor negligence. or misfeaſance in an atom upon the caſe; and 
this follows from the nature of an attorney's office, his duty to 
the court and his client; I ſay, with great deference to the court, 
hen a man acts as an attorney, he is only anſwerable to his 
client for ſuch conſequences of his acts as are injurious to his 
client, In no caſe is an attorney anſwerable for a mal ill found— 


cd action, the client only ſhall be amerced for falſe clamor; 


amercements and fines always fall on the client, not on his 
attorney. 


As to the damages; I confeſs the meaſuring thereof is the pro- 
per province of the jury; but in this caſe the jury ſeem to have 
miſ- 
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miſapprehended your lordſhip, and have been miſled ; for it i 
plain there was a time when the impriſonment became the vo. 
luntary impriſonment of the plaintiff herſelf. 


This argu- Lord Chief Juſtice De Grey—This argument was produced 
Ment was In . . 

| M.chalemas à Queſtion of great conſequence, fo let the caſe ſtand over for x 
q term la. few days to be conſidered ; the caſe did accordingly ſtand over 
[i until the latter end of laſt Mzchaelmas term, and was then fur. 


ther adjourned until this term, when the judgment of the court 
was given for the plaintiff to the following effect. | 


| Lord Chief Juſtice De Grey—After having ſtated the caſe, and 
4 the evidence given for the plaintiff at the trial of this cauſe, az 
| | reported above, proceeded to give the judgment of the whole 
court for the plaintiff. 


i The queſtion is, Whether an action of treſpaſs vi et armi; 
can be maintained againſt Mr. N2rwood the attorney as well a; 
M. againſt Mrs. Braham his client, for wrongfully and illegally 
* cauſing the now plaintiff Mrs, Barker to be impriſoned; for if 
j | ſuch action cannot be maintained againſt him, as well as againſt 
il his client Braham, judgment ought to be arreſted, becauſe 150 J. 
9 intire damages are given againſt them both, which cannot be 
x ſevered by the court. 

4 | 


| But we are all of opinion that treſpaſs vi ef armis well lies 
- againſt both the defendants. It is certain the plaintiff hath re- 
* ceived great injury in her perſon and liberty, becauſe ſhe hath 
ik been impriſoned by and under colour of a capias ad fatisfacien- 
| dum illegally taken out againſt her, which is the ſame thing as 
1 if ſuch writ had never been taken out at all. A man had a 
Judgment, and execution executed ; and afterwards the judg- 
ment was ſet aſide for being unduly obtained and reſtitution 
F awarded, and afterwards the defendant brought treſpaſs againlt 
| | the plaintiff in the firſt action for taking the goods, and it was 
| | adjudged that it well laid againſt the party, for by the vacating 
of the judgment, it is as if it had never been; and not like 4 
q judgment reverſed by error, ſo is 1 Lev. 95. Turner verſus Fel- 
R gate. T. Raym. 73. S. C. Carth. 274. Salk. 674. 12 Mad. 
178. 2 Wilſon 38 5. 1 Stra. 50g. T. Jones 215.—A ſheriff, or 
| his officers, or any acting under his or their authority, may 
f juſtify themſelves by pleading the writ only, becauſe ral 15 
iy tuthcicnt for their excuſe, although there be no judgment of 
record to ſupport or warrant ſuch writ; but if a ſtranger inter- 
poles and ſets the ſheriff to do an execution, he muſt take care 
to find a record that warrants the writ, and muſt plead it ; 10 
muſt the party himſelf at whoſe ſuit ſuch an execution is made. 
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No treſpaſs can be excuſed but what is inevitable; ſee the cafe of 
Perſons verius Lloyd, adjudged in the laſt term ante 341. 


I — — 


Mr. Nereeaad has pleaded not guilty; he could not juſtify by a 
ſeccial plea, becauſe there is no record to warrant a cafias ad 
ſat s/actendum againit Mrs. Barter; nor could he have juſtified 
"himſelf by pleading that he ignorantly fued out the writ, for 
ignorance is no excuſe; but Mr. Norwod's defence is, that 
whatever remedy there is againſt him, it is not treſpaſs vi ef 
armis. 


r . 


+ 40 £ 
- _ 


4 


It is true there may be circumſtances which will excuſe in 
treſpaſs vi et ar mis, as where a man goes peaceably into the houſe 
of another to demand a juſt debt ; or goes to make a viſit to 
another where he 1s not forbidden to go ; but in the preſent caſe, 
the acts done by Mr. Norwood, cannot be qualified, excuſed or 
juſtified in any way whatſoever, no man can ſay that Mrs. Parker 


has not been illegally impriſoned, or that Mr. N;rwood was not 
an aclor in cauſing ſuch impriſonment. 


| 
% 
1 


But it is ſaid, here is no injury done by Mr. Norwood the at- I 


torney ; for he acting as ſuch, is only a ſervant to his client; 
and by ſuing out the ca. /a. and delivering it to Armſtrong the 
ſheriff's officer, and ordering him to take and arreſt Mrs. Barker 
thereupon, he only acted as a medium or inſtrument by the 
direction of his client, or the command of the court; in anſwer 
to this all the books ſay, that all are principals in treſpaſs. 
Co. Lit. 57. @. 2 Liſt. 183. procuring, commanding, aiding or 
«fiſting makes one a treſpaſſer. Bro. Treſpaſs, pl. 148, 2 2, 
307. 1 Salk. 409. A ſervant keeping the key of a room 
knowing that a man is impriſoned therein is a treſpaſſer; one 
offenting to a treſpaſs after it is done is a treſpaſſer, Bro. Treſp/s, 
fl. 113, 250, 265. 2 Hawk. Pl. Coron. 312. 


To apply what is faid and laid down in the books upon this 
ſubject to the preſent caſe ; they fay, whoever procures, com- 
mands, aſſiſts, aſſents, &c. is a treſpaſſer; here, the client com- 
mands the attorney, the attorney actually commands the ſheriit's 
otlicer; the real commander is the attorney, the nominal com- 
mander is the plaintiff in the action, ſo attorney and client are 
both principals, | 


It is clear that a writ of deceit will lie againſt an attorney for 


acting wrongfully in his character of an attorney to the damage 2 = 
f p h * . 4 ._ . 91 P , wn 
ot another. F N. B. 4to edit. 217. Writ of Diſceit. A 


_ Glanvil in his eleventh book throughout, treats: of appointing 
attornies in the places of their clients, ad lucrandum vel perden- 
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dum in pleas depending in courts of juſtice. ** Notandum præterba, 
„ (ſays the book 11. cap. 1. fo!. 83.) quod poteft quis in curia 
% dqmint Regis ponere loco ſuo al um ad Incrandum vel perdendun 
* pro eo eliam in placito quod in alia curia habet. Et pracipietur 
* quod idem in ci ia 1a recipiatur loco alterius per ta'e breve. 


4 (cap. 2) Rex <1cecomiti, vel alio præſidenti curie illlus ſaluten 
« ſcias quod N. paſuit coram me vel I ſticiarii's mets R. loco jus ad 


« lucrandum vel perdendum pro es in placito illo quod eſt inter eum 
* of B. de una carucata terre in illa villa, vel de alia aliqua re 
« nominata; et idea tibi pracipio quod prædictum R. loco ipſius 
« N. in placito ills rect pias ad lucrandum vel perdenaum pro eo. 


«« tefle, & pt 


The ancient books of Pritton and Brafon allo treat of at- 
tornies ; and various ſtatutes, rules and regulations, have been 
made touching attornies from ancient time down to the preſent, 
not neceffary to be particularly taken notice of, but it is re- 
markable that in the reign of Hen. 4. (nearly 400 years ago) attor- 
nies were not ſo learned in the laws as before that time, for there 
is a ſtatute of the 4 Hen. 4. cap. 15. intitled, the puniſhment of 
an attorney found in default, which ſays, “ That for ſundry da- 
„mages and michiefs that have enſued before this time to divers 
«« perſons of the realm, by a great number of attornies grant 
% and not learned in the law, as they were wont to be before this 
« fine; it is ordained and eſtabliſhed, that all the attornies ſhall 
« be examined by the juſtices, and by their diſcretions their 
«© names ſhall be put in the roll, and they that be good and vir- 
* tuous, and of good fame, ſhall be received and {worn well 
« and truly to ſerve in their offices, &c. &c.” 


An attorney has authority by his being conſtituted attorney 
to remit damages found by a jury. 1 Se/k, 89. his client is 
bound by his acts. 

If land was loſt by default, by neglect of the attorney, the 
only remedy the party had was againtt his attorney in a writ of 
deceit. 17 Ed. 3. 12. and many other books, 


An attorney is protected from maintenance; for a writ of 
maintenance doth not lie againſt him. 34 Hen. 6. 26. but main- 
tenance may lie againſt his client. 55 1 


An action was brought againſt four men, viz. two attornies 


and two ſolicitors for being attornics and ſolicitors in a cauſe 


againſt the plaintiff in an inferior court d et malitigſè, knowing 
that there was no cauſe of action againſt him: and alſo for that 


they ſued the plaintiff in another court, knowing that he was 
| an 
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n attorney: of the Common Pleas, and privilezed there. Per r2tamn 


uriam, there is no cauſe of action. For put the caſe as ſtrong 
vou will; ſappoſe one be retained as an attorney to ſue for a 
debt, which he knovrs to be releaſ:d, and that he himſelf were a 
witnels to the releaſe; yet the court held that the action would 
not lie ; for that what he does is only as ſervant to another, and 
in the way of his calling and profeſſion. And for ſuing an at- 
torney in an inferior court; that (they ſaid) was no cauſe of 
action: for who knows whether he will inſiſt upon his pri- 
vilege or not? And it he does, he may plead it and have it al- 
lowed. 1 Mad. 209, 210. 


Gi+ſen brought an action upon the caſe againſt Mudford, for 
caufing-him to be taken upon a capias; the defendant ſaid that 
J. S. recovered in a certain action againſt the plaintiff, and that 
he was the lawful attorney of J. S. and took out a capuas upon 
the judgment, &c. upon which it was demurred; it was moved 
that the plea was not good, becauſe it doth not ſhew by what 
warrant he ſued out the capias. Per Haughton, the plea is that 
he was his lawful attorney, ergo well enough. Per Doddridæe, 
an attorney need not enter his warrant, but it is ſufficient to 
fle it, and that is the uſage. 24. point. The plea ſays, that 
J. S. had judgment againſt the plaintiff, but it doth not ſay prove 
patet per reco dum, &c. and therefore it was objected it is not 
good; but per G. Croke it ſeems good, for it is pleaded that there 
was a record of the judgment at the time of taking out the capras, 
which is now reveried, and therefore we cannot plead prout per 
recordum, ſo it ſeems well enough without pleading frout per 


reco dum, qued fuit conceſſum per curiam. Croke and Haughton 


thought that if the attorney procures an erroneous judgment for 
his client, the other cannot have an action upon the caſe againſt 
him for it, unleſs he hath procured it by practice. 1 Ro.. Rep. 
408. Gibſon verſus Mudford, Trin. 16 fac. Many other books 
may be ſeen touching this kind of injury, and wherein damages 
are recayerable by the common law, as F. N. B. writ of Di/ceit, 


95S & gg Comb. 2. Bro. Tit. Attorney, pl. 76. Hutt. 125. flat. 


„eim. 1, cap. 29. 2 Inſt. 213, 214, 215, &c. Cc. Cc. 


Upon the Whole, Norwood in this caſe ſued out the capias, 
delivered it to the officer to be executed, and Mrs. /tarher the 
now plaintiff has been injured by falſe impriſonment, tor which 
the law gives this action, in which all are principals; upon this 
ground we are all of opinion that judgment muſt be entered for 
the plaintiff againſt both Norwood the real actor, and his client 
Mrs. Braham the nominal actor, | f 


Judgment for plaintiff, per totam curiam. 3 
| * Cooke 
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Cooke widow adminiſtratrix, ver/zs Colcraſt. 


Midalleſbo, 7 ILLIAMCOLCRAFT late of Gofecel. 

(to wit) ſireet, in the county of Middlejex Dyer, wi; 
ſummoned to anſwer An Cooke adminiſtrattix of all and finguly; 
the goods and chattels, rights and credits, which were of lian 
Cooke her late huſband deceaſed at the time of his death, who 
died inteſtate in a plea that he render to her the ſaid Ann. zool. 
of lawful money of Great Britain, which he unjuſtly detains 
from ker, &c.; and whereupon tne ſaid Ann by Joſeph Kaye her 
attorney ſays, that the faid William Colcraft on the 7th day of 
Newember 1761, at Weſtminſter in the ſaid county of Midaleſes, 
by his certain writing obligatory, ſealed with his ſeal, became 
held and firmly bound to the faid /7//ram Cooke in his life-time 
in the ſaid ſum of 300 /. of good and lawful money of Great 


Britain, to be paid to the ſaid Milliam Cooke or his certain at- 


torney, executors, adminiſtrators or aſſigns, when he the faid 
Wil'i.m Celcraft ſnould be thereunto afterwards requeſted ; never- 
theleſs the ſaid //7//zam Colcraſt (although often requeited) hath 
not paid the ſaid ſum of money, or any part thereof to the ſaid 
William Cooke in his life-time, or to the ſaid Arn ſince the 


death of the ſaid H/7lam Cooke (to which ſaid Ann fince the 


1 Plea. 
lon ct t. Gan: 
ang 1h1e 

ther con. 


death of the ſaid William Cooke (to wit) on the 12th day of Fu; 
in the year of our Lord 1769, (to wit) at J/eftminſter aforeſuid, 
in the taid county of Mzzdleſex, adminiſtration of all and ſingu— 
lar the goods and chattels, rights and credits of the ſaid Millian 
Cooke at the time of his death, by Frederick by divine providence 
lord Archbiſhop of Canterbury, primate of all England and me- 
tropolitan was committed;) but he the ſaid William Colcraſt to 
pay the ſame hath hitherto altogether refuſed, and ſtill doth re- 
taſe to pay the ſame to the ſaid Ann, to the damage of the ſaid 
Ann of 20/7. and therefore ſhe brings this ſuit, @c. And the 
ſaid Ann brings here into court, as well the writing obligatory 
aforeſaid, which teſtifies the debt in form aforeſaid, the date 
whereof 1s the day and year in that behalf above-mentioned ; 
as alſo the letters of adminiſtration aforeſaid, to her the ſaid Ann 
as aforeſaid granted, which teſtify the granting of the adminiſtra— 
tion aforeſaid to the faid Aun in form aforeſaid, the date whereof 
is the day and year in that behalf above-mentioned, Ec. 


And the ſaid Miiam Colcraft by Philip Carter his attorney 
comes and defenas the wrong and injury when, Sc. and faith, 
that the ſaid writing obligatory is not his deed, in manner and 
form as the faid Ann has above thereof complained againſt him, 
and of this he puts himſelf upon the country, and the ſaid Ann 
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2 doth 
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doth ſo likewiſe. And for further plea in this behalf, he the 
Aid William Cooke by leave of the court here for this purpoſe firſt 
had and obtained, according to the form of the ſtatute in ſuch 
caſe made and provided, craves oyer of the faid writing obli- 
gatory, and it is read to him, &c. he alſo craves cyer of the con- 
dition of the ſaid writing obligatory, and it is read to him in 


craves oyer 
of the con- 


theſe words, (to wit) The condition of this obligation is ſuch, citio», which 


that if the above-bounden 77am Colcraft, his heirs, executors " 
or adminiſtrators, ſhall and do well and truly pay or cauſe to be 
aid unto the above-named William Cooke, his exccutors, ad- 


m Cooke, 
his executors, 


miniſtrators or aſſigns, the full ſum of 8s, of good and lawful e dung 


money of Great Britain, clear of all taxes and deductions what- 


his lite and 
his wife's life, 


ſocver, weekly and every week during the natural lives of the and the tur- 
above- named William Cooke and Ann his wife, and the life of“. 


the ſurvivor of them, the firſt payment of the ſaid weekly ſum 
of 85. to begin and be made on Monday the 23d day of Novem- 
ber inſtant, and the like ſum or weekly payment of 8 g. on every 
Monday following during the lives of the ſaid #7/am Cooke, and 
Ain his wife, and the life of the ſurvivor of them, in purſuance 
and performance of certain articles of agreement bearing equal 
date herewith, and made or mentioned to be made between the 


above- named William Cooke of the one part, and the above- 


bounden William Celcraſt of the other part; and alſo, if the ſaid And for the 


IWilliam Colcraft his heirs, executors or adminiſtrators, ſhall and 


performance 
of articles of 


do well and truly obey, abide, perform, fulfil and keep, all and agreement 


every the covenants, clauſes, articles and agreements, mentioned ieh are 


and contained in the faid articles of agreement in all things, ac- 
cording to the true intent and meaning of the ſaid articles of 
agreement, then this obligation to be void, or elſe to remain in 
tull force: he alſo craves oyer of the ſaid articles of agreement 
in the ſaid condition of the aforeſaid writing obligatory men- 
tioned, and they are read to him in theſe words, (to wit) Articles 
of agreement indented, made, concluded and agreed upon this 
7th day of November, in the ſecond year of the reign of our So- 
vereign Lord George the third, by the grace of God of Creat 
Britain, France and Jreland, King defender of the faith, Cc. and 
in the year of our Lord 1761, between Vim Coole of the 
pariſh of Saint George, Hanover-ſquart, in the county of Middle 
ſex, ſtationer apd news- man of the ons part, and Milliaũam Coleraft 
of Goſroell-ftreet in the pariſh of Sat ——— Aidrrjgate, in the 
laid county of Midaleſex Dyer, of the other part; whereas the 
tad Hham Cooke is intitled according to the agreements and 
regulations made by the proprietors of a certain news-paper 
called the Daily Advertiſer, and according to the cuitom of news- 
men to have and receive daily of the {aid proprietors zo copies 
of the firſt impreſſion of the ſaid paper, and the faid /}WUlam 
Czcraft hath agreed that the ſaid Miliiam Cooke ſhall aſſign his 

5 E ſaid 


here ſet forth, 
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ſaid right and title in and to the ſaid 30 copies of the firſt im. 
preſſion of the ſaid paper, and all other his buſineſs as a news. 
man unto the ſaid William Colcroft, and the ſaid William Colcraj; 
has agreed in conſideration thereof, to pay the ſaid William Cy, 
the ſum of 8 5. weekly and every week, during the joint lives gf 
the ſaid William Cooke and Ann his wife, and the life of the ſur. 
vivor of them. Now theſe preſent articles witneſs, that the (aig 
William Cooke for the conſiderations aforeſaid, hath aſſigned 
transferred and ſet over, and by theſe preſents doth aſſign, trans. 
fer and ſet over unto the ſaid William Colcraft his executors and 
adminiſtrators, all his the ſaid William Cooke's right, title and 
intereſt in and to the ſaid 30 copies of the ſaid paper called the 
Daily Advertiſer of the firſt impreſſion, as ſoon as the ſame ſhall be 
publiſhed, and all his the ſaid William Cooke's buſineſs as a news. 
man, ſubject nevertheleſs to the proviſo and agreement herein after 
mentioned. And the ſaid Milliam Cooke doth hereby for himſelf, his 
executors and adminiſtrators, covenant, promiſe and agree to and 
with the ſaid William Colcraft, his executors, adminiſtrators and 
aſſigns in manner following, (that is to ſay) that he the ſaid 


William Cooke, his executors and adminiſtrators ſhall and will 


from time to time and at all times hereafter, ſo long as the ſaid 
paper ſhall be publiſhed, procure the ſaid William Colcraſt to 
have and receive daily and every day of and from the pro- 
prictors of the ſaid paper, zo copies of the ſaid paper called the 
Dai) Advertiſer, of the firſt impreſſion of the ſaid paper early 
every morning as ſoon as the ſame ſhall be publiſhed ; and alj; 
that he th: jaid William Cooke ſhall not at any time hereafter, 
wend or ſe any neWws-pupers, nor in any wiſe deal as a news-man 
in ſelling news-papers, magazines or ether periodical papers which 
are generally deemed to beloug to the buſineſs of a news-man, except 
ſuch magazines or other periodical papers as the ſaid William 
Coke ſhall fell for the fole benefit of the ſaid William Colcraft, 


bis exccutors, adminiſtrators and aſſigns; and further, that he 


the ſaid William Cooke ſhall and will uſe his utmoſt endeavours 
to procure for the ſaid ham Colcraft all his the ſaid Villian 
Corhe's cuſtomers in the bu:iineſs of a news- man. And the ſaid 
William Ce'craſt in conſideration of the premiſes doth for himlſelt, 
his heirs, executors and adminiſtrators, covenant, promiſe and 
agree to and with the ſaid Milliam Cocke, his executors, admi- 
niſtrators and aſſigns, that he the ſaid William Colcraft, his heirs, 
executors and adminiſtrators, ſhall and will well and truly pay 
or cauſe to be paid unto the ſaid Milliam Cooke, his executors, 
adminiſtrators and aſſigns, weekly and every week during the 
natural lives of the ſaid William Cooke and Ann his wife, and the 
life of the ſurvivor of them, the weekly ſum of 8s. of lawful 
money of Great Britain, clear of all taxes and deductions what- 
ſoever ; the firſt payment of the faid weekly ſum of 8s, to be- 
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gin and to be made on M:nday the 23d of N.vember inſtant, and 
the like ſum or weekly payment of 8g. on every Monday follow- 
ing, during the lives of the ſaid V illiam Cocke and Ann his wife 
and the life of the ſurvivor of them; and alſo, that he the ſaid 
Willem Colcraft ſhall not during his natural life, vend or deal 


in ſtationary ware, books or pamphlets, except magazines and 


periodical pamphlets, which are uſually eſteemed the buſineſs of 
2 news-man. Provided always, and theſe preſents are upon this 
condition, and it is hereby declared and agreed to be the true 
intent and meaning of theſe preſents, and of the partics here- 
unto, that if default ſhall happen to be made in the ſaid weekly 
payments or any of them, fo that there ſhall be at any time due 
to the ſaid William Cooke, his executors, adminiſtrators or aſſigns, 
four pounds or upwards on account of the non-payment thereof, 
that then and in ſuch caſe, the aſſignment hereby made of the 
ſaid zo copies of the ſaid firſt impreſſion of the ſaid Daily Ad- 
vertijer ſhall be void; and the ſaid Villiam Cooke, his executors, 
adminiſtrators or aſſigns ſhall be at liberty thenceforth to receive 
the ſame from the proprietors of the ſaid paper, and to diſpoſe 
of his right thereto, and to follow the bulineſs of a news-man 
as if theſe preſents had not been made, any thing herein con— 
tained to the contrary thereof in any wile notwithſtanding. 
Provided alſo, and it is further declared and agreed to be the 
true intent and meaning of theſe preſents and of the parties here- 
unto, that in caſe ſuch default ſhall be made in the ſaid weekly 
payments as aforeiaid, and the ſaid Milliam Cooke ſhall re-aſſume 
his right to the ſaid 30 copies and the buſineſs of a news- man, the 
iud William Colcraft, his heirs, executors or adminiſtrators ſhall 
continue to pay the {aid weekly ſum to the ſaid Milliam Cooke, his 
executors, adminiſtrators or aſſigns, during the lives of the taid - 
lam Coohe and Ann his wife, and the life of the ſurvivor of them, 
in the ſame manner as if the ſaid William Cooke was to continue 
and enjoy the ſaid 30 copies of the ſaid paper of the firſt im- 
preſſion and the ſaid Milliam Cooke was to continue to be de- 
barred from exerciſing the buſineſs of a news-man. In witneſs 
whereof the parties firſt above-named have hereunto ſet their 
hands and ſeals the day and year firſt above- written; which 
being read and heard, the ſaid //7//jam Coloraft faith, that the 
nid Ann ought not to have her aforeſaid action thereof againſt 
him, becauſe he ſaith that he the faid Milliam Colcraſt paid and 
cauſed to be paid unto the ſaid Milliam Cooke always during the 
life-time of the ſaid illiam Cooke, weekly and every week, and 
trom and after his death until the 16th day of July in the year 
1770, unto the ſaid Ann, weekly and every week, the weekly ſum 
ot 8 5. of lawful money of Great Britazn, clear of all taxes and 
deductions whatſoever, the firſt payment whereof was began and 
made on Manday the 23d of Nevember in the year of our Lord 
1701, 
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1761, in the ſaid articles mentioned according to the tenor, true 
intent and . of the condition of the ſaid writing obli- 
gatory and the faid articles; and that he the ſaid Milliam Colcraft 
hath not at any time ſince the making of the ſaid writing obli. 
gatory and the ſaid articles, vended or dealt in ſtationary wares, 
books or pamphlets, except magazines and periodical pamphlets, 
which are uſually deemed the buſineſs of a news- man; but the 

ſaid William Colcraſt further ſaith, that before and on the ſaid 

16th day of July in the year of our Lord 1770, and from thence 

hitherto (during all which time the ſaid news-paper called the 

Daily Advertiſer hath been publiſhed) ſhe the ſaid Ann as ad- 
miniſtratrix of the goods and chattels, rights and credits of the 

ſaid William Cooke hath neglected and refuſed (although often re- 

queſted) to procure the ſaid William Colcraft or his aſſigns, to 

have and receive daily and every day, of and from the proprie- 

tors of the ſaid paper, 30 copies of the ſaid paper called the 

Daily Adveriiſer of the tirſt impreſſion of the ſaid paper early 

every morning as ſoon as the ſame was publiſhed, but therein 

wholly failed and made default, and he the faid Milliam Colcraft 

had not, nor had his aſſigns or aſſignees during all that time, or 

during any part thereof by the procurement of the ſaid Anz or 
otherwiſe, 30 copies of the ſaid paper of the firſt impreſſion of 

the ſaid paper, early every morning as ſoon as the ſame was pub- 

liſhed, contrary to the tenor and effect of the ſaid articles, 
hereby the ſaid William Colcraft loft and was deprived of the 

benefit of the ſale of the ſaid paper, which ought according to 

the tenor of the articles aforeſaid to have accrued to him (to wit) 

at Weſtminſter aforeſaid ; and this he the ſaid William Colcraft is 

ready to verify: wherefore he prays judgment if the ſaid Ann 

ought to have her aforeſaid action thereof againſt him, Ec. 

34, Plea. And for further plea in this behalf, he the ſaid William Colcraft 
by like leave of the court for this purpoſe firſt had and ob- 
To the like tained according to the form of the ſtatute in ſuch caſe made and 
rr provided faith, that the ſaid Ann ought not to have her afore- 
un, laid action thereof againſt him; becauſe he ſaith, that he the ſaid 
William Colcraft paid and cauſed to be paid to the ſaid Millian 

Coke, always during the life-time of the faid Milliam Coke, 

weekly and every week, and from and after his death until the 

16th day of Fly in the the year 1770, unto the ſaid Arun, weekly 

and every week the weekly ſum of 8 5. of lawful money of Great 

Britain, clear of all taxes and deductions whatſoever, the firlt 

payment whereof was began and made on Monday the 23d day 

of November, in the year of our Lord 1761, in the ſaid articles 
mentioned, according to the tenor, true intent and meaning of 

the condition of the ſaid writing obligatory and of the ſaid ar- 

ticles, and that he the faid William Colcraft hath not at any 


time ſince the making of the ſaid writing obligatory, and = 
} ſal 
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ſaid articles vended or dealt in ſtationary ware, books or 
pamphlets (except magazines and periodical pamphlets which 
are uſually deemed the buſineſs of a news-man) but the ſaid 


But defen- 


William Colcraft further ſaith, that ſince the death of the ſaid gant further 


William Cooke (to wit) before and on the ſaid 16th day of Juh, 
in the year of our Lord 1770, and from thence hitherto, ſhe the 


riadical pamphlets, which are generally deemed to belong to the 


ſays that 
plaintift hath 
: g done {ome 
ſaid Ann hath vended ſold and dealt in magazines and otber be- fads contrary 
to the ſaid 
articles of 


buſineſs of a news-man, and which were not, nor were, nor Was agreement. 


any or either of them ſold or dealt in or vended by her the ſaid Ann, 
fer the ſole benefit of bim the ſaid William Colcraft, or his afjigns 
or aſſignee, or in any manner for the benefit of him or them, any 
or either of them (to wit) at Weſtminſter aforeſaid, contrary to the 
tenor and effett of the ſaid articles, whereby the ſaid William 
Colcraft loſt and was deprived of the benefit of the ſale of the 
ſaid magazines and other periodical pamphlets, fo by her the ſaid 
Ann fold as aforeſaid, and which ought according to the tenor 
of the articles aforeſaid to have accrued unto him (to wit) at 
Weſtminſter atoreſaid, and this he the ſaid William Colcrajt is 
ready to verify, wherefore he prays judgment if the ſaid Am 
ought to have her aforeſaid action thereof againſt him, &c. 
Am. Kempe. 


And the ſaid Arn as to the ſaid plea of the ſaid William by Replication 
him ſecondly above pleaded ſays, that ſhe by reaſon of any thing to the ſecond 


plea in bar 
concludes to 


taining her aforeſaid action thereof againſt him the ſaid William the county. 


therein contained, ought not to be barred from having or main- 


Coicraft, becauſe proteſting that the ſaid Milliam Colcraſt did 
not pay or cauſe to be paid unto the ſaid Willium Cooke always 


during the life-time of the ſaid William Cooke, weekly and every 
week, and from and after his death until the 16th day of July 
1770, unto the ſaid Ann, weekly and every week, the weekly ſum 
of 8s. of lawful money of Great Britain, clear of all taxes and 
deductions whatſoever, in manner and form as the ſaid Miliiam 
hath above in his ſaid ſecond plea alleged; yet for a repli- 
cation in this behalf the ſaid Ann ſays, that the ſaid William 
Colcraft has had and received Qaily and every day, of and from 
the proprietors of the ſaid paper, 30 copies of the ſaid paper 
called the Dai) Advertiſer, ot the firlt imprefiion of the ſaid 
paper, early every morning as ſoon as the ſame was publiſhed 
by the procurement of the ſaid Ann, according to the tenor and 
effect of the ſaid articles; and this ſhe prays may be inquired 


of by the country. 


alleged, ought not to be barred from having or maintaining being bad in 
5 F her point of tub- 
ſtence: 


i , Plaintiff de- 
And the ſaid Ann ſays, that the by reaſon of any thing in the murs gene- 


{aid plea of the ſaid William, by him thirdly above in pleading 


rally to the 
third plea, as 
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Defendant 
Joins iſſue to 
the replica- 
tion to the 
ſecond plea, 


and joins in 
demurrer as 
to the third 
plea. 


her aforeſaid action thereof againſt him the ſaid William Colcrafy, 
becauſe ſhe ſays that the plea aforeſaid, and the matter therein 
contained, are not ſufficient in law to bar the ſaid Ann from 
having or maintaining her aforeſaid action thereof againſt the ſaid 
William, to which ſaid plea the ſaid Ann is under no neceſſity, 
nor is ſhe in any wiſe bound by the law of the land to anſwer, 
and this ſhe is ready to verify; wherefore for want of a ſufficient 
plea in this behalf the ſaid Ann prays judgment and her debt, 


together with her damages by occaſion of the detaining that debt 
to be adjudged to her, &c. | | 


Thomas Walker. 


And the ſaid Milliam as to the ſaid plea of the ſaid Ann by 
her above pleaded, in reply to the ſaid plea of the ſaid William 
by him ſecondly above pleaded, and whereof the ſaid Ann hath 
put herſelf upon the country, he the ſaid William doth the like, 
Sc. And the faid Milliam inaſmuch as he in his faid plea by him 
thirdly above in pleading hath alleged ſuthcient matter in law 


to bar the ſaid Ann from having her aforeſaid action thereof 


againſt him, which he the ſaid J illiam is ready to verify, and 
which ſaid matter the ſaid An doth not deny, nor in any man- 
ner anſwer the ſame, but hath altogether refuſed to admit the 
verification thereof, he the ſaid // illiam as before prays judgment, 


and that the ſaid Ann may be barred from having her aforeſaid 


action thercof againſt him, Sc. 
| Milliam Kempe. 


In this term, the demurrer upon the third plea was argued 


by Serjeant Walker for the plaintiff, and Serjeant Kempe for the 
defendant. 


Serjeant Walker The third plea is no legal defence to this 
action, it is not within the terms of the agreement; the covenant 
is in theſe words, viz. ** That he the ſaid William Cooke (ſhall 
not at any time hereafter, vend or fell any news-papers, nor 

in any Wile deal as a news-man in ſelling news-papers, ma- 
gazines or other periodical papers, which are generally deemed 
to belong to the buſineſs of a news-man, except ſuch ma- 
gazines or other periodical papers as the ſaid //7//zam Cooke 
{hall ſell for the ſole benefit of the faid William Colcraft, his 
executors, adminiſtrators and aſſigns.” This covenant only 
extends to Wiilan Cooke himſelf, not to his repreſentative, it is 
a mere perſonal covenant, and binds no body but himſelf ; fo 
that the allegation in the third plea by the defendant, wherein 
he ſays that after the death of the ſaid //7//zam Cooke, the the ſaid 
Ann [who is his adminiſtrator] hath vended, fold and dealt in 
magazines and other periodical pamphlets, which are generally 
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deemed to belong to the buſineſs of a news-man, &c. is nuga- 
tory, ind no anſwer to the plaintiff's declaration. 


But ſuppoſing there had been a covenant binding upon the 
repreſentative of Hilliam Cooks, it could not have been pleaded 
in bar in this caſe, for damages in an action of covenant are un- 
certain, and in the breaſt of a jury; ſo it's impoſſibl e to plead 
an uncertain covenant (as to damages) in, bar of another covenant 
as appears by 7 Rep. 10, 2 Ughtred's caſe, which cites 48 Ed. 3. 
3 & 4. for good law, “ where it appears that indentures were 
« made between Sir Rafe Poole, Knt. of the one part, and Sir 
« Richard To'/ceſter of the other part, by which Sir Rafe cove- 
„ nanted with Sir Richard to ſerve him with three Eſquires 
« of arms in the war of France, and Sir Richard covenants for + | 
« jt to pay him forty-two marks, in this caſe each party hath 
« equal remedy. If the preſent caſe had reſted upon a con- ; 
dition precedent to have been performed by M illiam Cooke or his 
repreſentative, it might perhaps have required another conſider- 
ation as appears by Ughtred's caſe, 7 Rep. 10, 11. where divers 
points touching conditions precedent and ſubſequent, and co- 
venants are laid down and ſettled. 


Serjeant Kempe for the defendant—This caſe reſts upon the 
intention of the parties. The articles of agreement and the bond 
are to be taken together, as if both were contained in the ſame 
inſtrument, whereby William Cooke, a ſtationer, being intitled to 
zo copies every day of a news- paper called the Dazly Advertiſer, 
agrees to aſſign the ſame to the defendant, who in conſideration 
thereof agrees to pay William Cooke 8 s. per week, I conceive it 
is a condition precedent, that the 30 copies ſhall be delivered 
every day to the defendant before the weekly payment ſhall be 
made; the conlideration to be paid is not a grols tum, but a 
weekly ſum which a poor news-man could only raite by ſale of 
the papers ; and it is provided that upon failure of payment of 
the ds, per week, and upon 4 /. being in arrear the whole al- 
ſignment of the papers to be void; ſo that it ſeems to me very 
clear that it was a condition precedent that Cooze thould firſt de- 
| liver the papers, and then the defendant was bound to pay, and 
not before. — All agreements are executory or executed, this agree- 
ment is executory, and the caſe of Thorpe and Thorpe, 1 Lutw. 
2245. applies to it, and ſo does 1 Barre. goo. Hob. 58. and many 
= Other caſes cited in Thorpe and Thorpe. e 
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I It is objected this covenant doth not extend to the plaintift the 
= adminiſtrator. In anſwer, it is laid down in Cre. Elix. 5 5 3. 
= Ad verſus Dean and Canons of Windſor, that a covenant lies 
agantt an executor in every caſe, although he be not named, on 
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An indebitatus 


leſs it be ſuch a covenant as is to be performed by the perſon 
the teſtator which they cannot perform; and here in this cafe 
the plaintiff may perform the covenant by not vending news. 
papers, &c. executors who are to reap advantage ſhall be bound 
by covenant of their teſtators. Qi. ſentit commodum ſentire debe, 
et onus ; the demurrer admits that Mrs. Cooke has dealt in news. 
papers for her own benefit, and not for the benefit of the de. 
fendant Colcraft, ſo the has broken her covenant, which is in the 
nature of a condition precedent, and ought to have been per. 
formed before ſhe can maintain this aCtion, ſo I pray judgment 
for the defendant. 


Serjeant Walker was ready to reply ; but the court ſtop 
him, they being of opinion that this was a very clear caſe, and 
the plaintiff muſt have judgment. 


Curia.—The queſtion for our conſideration is, Whether the 
third plea is good ? And we are of opinion that it is not an an- 
ſwer to this action; it appears by the articles that the covenant 


by William Cooke not to vend or ſell any news-papers, &c. was 


only a reſtriction laid on himſelf, and muſt expire with his 


life; we think this action is well brought by Mrs. Cooke, for it is 


clear by the agreement that the 8 s. per week was to be paid to 
Cooke and his wife, for their lives and the life of the ſurvivor: 
ſuppoſe Cooke had made a ſtranger his executor who was a 
news--man, ſhall that executor be hindred from being a news- 
man ? No certainly. 


Judgment for the plaintiff on the demurrer to the third plea 
(abſent Lord Chief Juſtice De Grey.) 


Stephenſon verſus Hardy. C. B. 


CTION upon the caſe upon promiſes; the declaration 


 efumpſit for contained eight counts; the ſixth count runs thus, viz. 
prongs Raja to e That the defendant on ſuch a day and year, was indebted to 
the requelt of * the plaintiff in thirty pounds, for money before that time /ent 
222 « by the plaintiff to Ann the wife of the defendant in his ab- 
4 „ ſence, and at his ſpecial inſtance and requeſt, and being fo in- 


* debted he promiſed payment.” Iſſue being joined upon #9 
aſſumpfit. this cauſe was tried at the fitting after laſt term, when 
a general verdict upon all the counts in the declaration was 
given for the plaintiff. It was proved at the trial that the 
defendant being abont to ſet out upon a voyage to Ireland, de- 
fired the plaintiff to lend his [defendant's] wife money if ſhe 
ſhould have occaſion for it in his abſence, the plaintiff accord» 


ingly 
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ingly did lend her a certain ſum, for which this action was 


brought. 


It was objected by Serjeants Davy and Walker in arreſt of 
judgment, that a huſband cannot be indebted for money lent to 
his wife, that ſhe cannot contract, or borrow money ; but they 
{2id, if it had been alleged that the defendant was indebted in 
o much money advanced by the plaintiff to Ann the wife of the 
defendant, at his inſtance and requeſt, it would have been right 
enough; but argued that the word /exf is a technical term, the 
legal idea or meaning whereof is ſo certainly eſtabliſhed and 
fixed, that it 1s as impoſſible for the huſband to be indebted for 
money lent to his wife, as it is for A. to be indebted to B. for 
money /ent to C. a third perſon, and cited Mariott verſus Lifter, 
1 Wilſon 141. and 1 Salk. 23. 2 Vent. 36. 


Serjeant Burland for the plaintiff—In anſwer to the objection, 
faid, that money lent to a wife af the inſtance and requeſt of a 
hu land is the very ſame as if it was alleged to have born lent 
to the huſband himſelf; a wife may make an inchoate contract, 
which the huſband may afterwards confirm or diſaffirm; here, 
the contract is made at his requeſt before, ſhe is only the hand 
which he makes uſe of to take and receive the money; the caſes 
cited are very different from this, fee were caſes of money /ent 
to a third perſon, this caſe is money lent to the huſband him- 
ſelf, at his requeſt [to the plaintiff] to deliver it into the hands 
of the wife. 


Lord Chief Juſtice De Grey This is a very poor ſhift of the 


defendant to delay the payment of a juſt debt; if goods are de- 
livered to the wife at the inſtance and requeſt of the huſband, 
he is bound by a contract expreſſed; if a huſband turns his wife 
out of doors unjuſtly, and ſhe buys neceſſaries of life, he is bound 
to pay for the ſame by an implied promiſe; he is alſo bound by 
all her contracts for neceſſary goods during cohabitation, and al- 
though the goods be afually delivered to her, yet they are goods 
fold and delivered to him; you cannot make a contract with an 
infant, but you may plead that you ent an infant money to buy 
neceſſaries according to his ſtate and quality, and that the money 
was laid out in neceſſaries zit is admitted that if the word advanced 
had been inſerted in the count inſtead of the word ent, it 
would have been good; I think, [in this caſe] the word ent- 


is the ſame as the word advanced; and that this is not like the 


caſes cited, which are good law; I think that a loan to the wife 
at the requeſt of the huſband, is the ſame, in law, as if the /oar 
had been to the huſband himſelf. And of the ſame opinion were 
all the other juſtices; and Blackftone Juſtice obſerved, that it 
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was truly ſaid by my Brother Burland, that a wife might make 


an inchoate contract, which the huſband might afterwards, con. 
fifm or d:{afirm, and that here he had (if the expreſſion may be 
allowed) previouſly confirmed the contract for the /oan. 


: 


Judgment for the plaintiff, per totam curiam. 


Murray v2r/us Harding junior, Clerk. C. B. 


HE defendant Harding in June 1766, being rector of 

Graſcon, and having occaſion to borrow 100 /. applied to 
one Mar#tam an attorney to procure that ſum for him upon his 
perſonal ſecurity; Markham told him he might (perhaps) be 
able to get him the money if he would grant an annuity out of 
his rectory and tithes for tix years purchaſe ; Harding being in 
diſtreſs. was willing to do this, Markham applied to the plain- 


tiff Mrs. Murray, to advance to the defendant Herding 1:0]. 


and told her that in conſideration thereof, Harding propoſed to 
grant her an annuity of 20 J. per annum out of his rectory, during 
his life, and that if he ſhould have any other benefice, the 
{ame ſhould alſo be a ſecurity to her for the annuity; with a 


proviſo or on condition that if Harding ſhould pay the plaintiff 


* —— 
E 
* 


120. at the end of five years the annuity ſhould ceaſe; and be- 


ſides, that Harding was willing to give her his bond in the 
penalty of 240 J. to perform the terms and conditions aforcſaid, 
and a warrant of attorney to confeſs judgment thereon ; and to 
pay the expences of making the deeds and ſecurities ; to this pro- 
poſal the plaintiff Murray agreed with Mariham the defendant's 


attorney or agent. 


On the 24th of June 1766, the propoſal, ſo agreed and con- 
ſented to as above, was carried into execution by a deed made 
between the parties reciting, that whereas R. Harding had oc- 
cation to BORROW 100 / and propoſed to grant an annuity out of 
or 


the ſaid rectory and tithes in confideration thereof, and that 


Mrs. Murray had agreed to lend him «he ſame; therefore the 


deed witneſſed that in conſideration of 120 /. paid by Murray to 
Harding, he thereby granted her an annuity of 20 J. out of his 
rectory with power of diſtreſs ; provided that if he paid her 
120 J. at the end of five years, viz. the 24th of June 177 1, then 
the annuity to ceaſe, otherwiſe the deed to remain in force 
during Harding's life; and that if he ſhould have any other be- 
nefice, the ſame ſhould.be a ſecurity for the annuity ; he allo 
executed a bond in the penalty of 246 J, conditioned for the 
performance of the premiſes contained in the deed, and allo 2 
Warrant of attorney .to.confeſs judgment thereon, and paid 7 . 
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for preparing the ſecurities, and two gnineas to Markham for 
cmmiſion. The judgment upon the bond and warrant of at- 
torney was entered upon record in 7 rimity term, 6 Geo. 3. 1765, 
and the annuity has been paid uptill Jane 1771, but the 120/. was 
not then paid, ſo the deed is become abſolute; and two quarters 
of the annuity being due and unpaid at Zaty-day 1772, the plain- 
tiff in May 1772, took out a er! facias againſt the defendant, 
and indorſed the fame for the ſheriff to .levy 135 /, thereupon 
which the ſheriff. did.; and Mar4ham the attorney ſays in his 
atſidavit that.the reaſon for levying the whole, was, becauſe he 
apprehended the -judgment, being upon the bond, would be at 
an end, or elſe he would only have marked the writ for the 
ſneriff to have levied what was due upon the annuity at Lady = 
day 1772, with poundage and coſts. 


Upon affidavits of the facts above ſtated, and ſuppoſing that 
this was an uſurious contract, it was moved, in Trimity term 


laſt, that the judgment might be ſet aſide, and the money levied 


upon the eri facras in the hands of the ſheriff be returned to 
the defendant ; when the court made a rule to ſhew cauſe in 
Michaelmas term laſt, and in the -2nterim, ordered the money 
levied to remain in the hands of the ſheriff. 


Serjeant Burland ſhewed cauſe for the plaintiff —The ground of Michaelmas 


this application to the court to ſet aſide and vacate the judgment 
and execution, is, that this is an uſurious contract, as being a han 
of money to be.repaid to the lender in 4 events, with more 
than lawful intereſt for the uſe thereof. 


1 ſubmit to the court, that upon the face of this deed the 
contract is not uſurious ; fix years purchaſe is a good conſider- 


ation for this annuity, for the life of the vendor; but here, the 


ſecurity is not co-extenſive with the lite of Harding the ven- 


dor; he may be deprived of, or reſign his benefice; courts of 
Juſtice do not weigh in golden ſcales, wt is the exact value 
of an annuity; and in a contract of this kind, where the lender 


riſks :the.loſs.of the 20e, every one has a right to make the 
beſt and moſt advantagious bargain he can. See the caſe of the 
Earl of -Chefterfie.d verſus Janſen. 1 Atkins 301. 1 Wilſon 
206. 8. C. | | 


The caſe of the King verſus Drury, 2 Lev. 7. is very like the 


caſe at bar. Drury was indicted upon the {ſtatute of ulury, for 


taking 7 J. 105. for the uſe of 300 J. for a quarter of a year 
upon ut guilty, it was tried before Hale Chief Juſtice at Gu/d- 


hall; where, upon the evidence, the caſe appeared to be thus; 


Brown had a leaſe of a houſe of the Earl of Sufo/k for forty 
years 


term, 13 Geo. 
3.1772. 
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years at 5 J. per annum rent. Brown agreed with one Drue to 
aſſign the term to him for 300 /. but Drue not having the money, 


See Cro. Jac, 
507, 508. 


ect. 15. 


Drury by agreement with Drue paid the 300 J. and took the 
aſſignment to himſelf; and then Drury demiſed the houſe to 
Drue for thirty-nine years and three quarters of a year, at the 
rent of 35; whereof 51. to be paid to the Earl of Suffolk, and 
the 3o J. reſidue to Drury to his own uſe. Drue covenants to 
pay the rent, and to perform the other uſual covenants in leaſes 
for repairs, &c. and Drury covenants that if, at the end of four 
years, Drue pays to him 300/. then the rent ſhall ceaſe, and 
that then he will convey the reſidue of the term to Drue. And 
by Hale Chief Juſtice this was not ſury within the ſtatute ; for 
Drue was not obliged to pay the 300 J. to Drury; but at his 
election he might pay it if he would, and thereby determine the 
rent and have the term; ſo that, in effect, it is nothing but a 
bargain for an ANNUITY of 3o J. per annum for thirty-nine years 
and three quarters for 300 J. to be ſecured in this manner, but 
determinable ſooner if the grantor pleaſed, but the grantee had 
not any remedy to have again the 300 J. if it did not pleaſe the 
grantor to pay it at the end of the four years, and ſo the taking 
of the 7 /. 10s. is not uſury. But if Drury had had any ſe- 
curity to be repaid the 330 J. or by any collateral agreement it 
was to have been repaid, and this manner of contract had been 
contrived to avoid the ſtatute, it would have been otherwiſe ; 
but as it is here, it is only a purchaſe of an annuity of 30 J. for 
thirty-nine years and three quarters for 300 J. determinable by 
the grantor, at the end of four years if he pleaſed. And accord- 
ingly the jury found the defendant nat guilty. 


So in the caſe at bar, Harding was not obliged to pay the 
120/. but at his election he might pay it if he would, and 
thereby determine the annuity ; ſo that, in truth, it is nothing 
but a bargain for an annuity of 20 /. per annum, ſecured as above 
upon the rectory and tithes of Graſten, but determinable ſooner if 
Harding the grantor pleated, and is not a loan of money, to be re- 

aid in all events, and where there is not @ loan of money or ſome- 
thing elſe to be repaid, or returned again, in all events, there can 
be no uſury Wherever the principal money is at riſk and 
hazard, and not to be repaid zz all events there cannot be ulury ; 
the grant of an annity for lives not only exceeding the rate 
allowed for intereſt, but alſo exceeding the known proportion for 
contracts of this kind, in conſideration of a certain ſum of money 
is not within the meaning ot the ſtatute of w/ury, unleſs there 
were ſome underhand bargain for the ſecurity of the repayment 
of the principal conſideration- money. 1 Hawk, pl. coron. 247. 


Although 
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though the original converſation was concerning a han of 
money, yet, if 7hat loan is not carried into execution, but in— 
Noad thereof an annuty is granted in conlideration of ſo much 
money advanced and paid by the plaintiff to the defendant, and 
which he might never be obliged to repay, it is no loan but a 
fur contract for the purchaſe of an annuzty. 


The caſe of Tanfield verſus Finch, Cro. Eliz. 27. and 1 An- 
Zorlgn 121. 8. C. is very applicable to the preſent caſe ; Finch 
cave to Tarfeld 560 1. for an annuty of 1207, per annum, during 
twenty-three years, it was held that this is clearly no % y, 
when there was no communication between them to have any 
conſderation for the loan of the 566 J.; for this anau'ty was pur- 
chaſed bong fide, without any corrupt intent or bargain: and if it 
had been 40 J. per annum for forty years for 1001. it had been 
no ſury, no more than if one for 102 J. purchaſes lands worth 
40. per annum. Another matter was in this caſe; that after the 
grant of the annuity of 1201. for twenty-three years for the 
566 J. in hand paid, Tazfield, for the aſſurance of the annuity in- vide; Rep. 
feoffed Finch of land worth 100 J. per annum, to the uſe of Tan- 6. Burton! 
i and his heirs, upon condition that if the money were not ** 
paid, it ſhould be to the uſe of Finch in fee; and all the juſtices 
held it was no z/ury, for the mortgage was only for the aſſurance 
of the annuity. 


It was holden by the whole court in Fuller's caſe 4 Leon. 208. 
that if one gives 300 J. to another to have an awnzty of :o/. 
aſſured to him for one hundred years, if he, his wife and four of 
his children ſhall ſo long live, that this is not ſury; fo, if 
there had not been any condition; but care is to be taken that 


there is no communication of Sorrowing any money before. Cro. 
Ja. 132. 8. P. 


Although there is a recital in the deed, in the preſent caſe of 
a lending, yet it clearly appears, that it was a contract for the 
purcaate of an army; Herding the defendant in his affidavit 
which has been read, ſays it was an azzu/ty ; he ſays, to the beſt 
of his remembrance, the agreement was that he might repay the 
principal to the plaintiff within five years, if he thought proper; 
lo that it certainly was in the option of the defendant whether he 
would pay the principal back again or not. 


It appears clearly from the caſes cited, that if the contract 
had been an abſolute grant or an @/nuty, it would not have been 
uſuricus, and ſhall the proviſo WHICH is tor the grantor s benefit, 
make that contract uſurious which would not have been /uch 
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without the proviſo? Certainly not. This was not a lan but 
a fair purchaſe of an annuity ; ſo the judgment ought to ſtand 
in force. | 


Serjeant Glynn for the plaintiff The judgment ought to ſtand; 
it ſeems problematic whether the plaintiff had a good or a bad 
bargain, and hard to fay on which ſide the advantage was in 
this caſe ; although there was ſome talk, at firſt, between 
Markham the plaintiff's agent and Harding the defendant about 
a loan, yet a loan was never carried into execution to be repaid 
in all events, this appears to be a bond fide ſale of an annuity, and 
it was only in the defendant's option to repay the principal in 
five ycars, not in the plaintiff's power to oblige him ſo to do, 


Serjeant Hill for the defendant—That the rule ought to be 
abſolute ; it ſeems to be admitted by my Brothers, that if this 
was a loan, the contract was uſurious,—lIt plainly appears to be 
a loan; for the deed recites, that whereas R. Harding had oc- 
caſion to borrow, &©c. and that Mrs. Murray had agreed to lend, 
Sc. and actually did lend the money upon an annuity ;—*© I will 
* not /end you the money unleſs you will grant me an annuit 
« of 201. during your life;” ſhe tells him in the deed, he ſhall 
have the liberty of redeeming it at the end of five years; ſo, it 
is objected, that it is at his option whether he will redeem or 
not; and therefore is not a ban to be repaid in al! events,—In 
anſwer to this objection; this is plainly a mortgage, and every 
mortgage implies a /zan, although there be no covenant to repay 
the money; the perſonal citate is firit liable to pay off a mortgage, 
ſo it is a Han —There is allo a bond recited, in the penalty of 
2401. for ſecuring the payments in this indenture, and if he 
did not pay the principal money at the end of five years, that 
bond would reach the principal, therefore it is groſs uſury. 


In the caſe of Ang verſus Drury, 2 Lev. 7. there was no 
converſation about a an, if there had, it would have been 
uſuryin that caſe; and in Fuller's caſe, 4 Leon. 208, it is ſaid 
but care muſt be taken that there be no communication of borro«- 
ing money In the prelent caſe there was ſuch communication, 
Markham the attorney procured the money to be lent, the de— 
fendant paid him for his trouble in procuring the /oan two 
guincas, and ſeven pounds for making the deed of indenture, 
50nd, warrant of attorney, and entering up the judgment. 
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In the caſe of Lord Chefterfie'd and Fanſen, 1 Wilſen 2935. 
Lord Hardw:cke ſays, a man may purchaſe an annuity as low as 
poſſible, but if the treaty be about borrowing and /ending, and 

the 
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the aznuity only celourabie, the contract may be uſurious, how- 
ever diſguiſed. 


Lawley verſus Hooper, 3 Atkins 278. is a ſtrovg caſe for the 
gefendant.— Lord Hardwick? there ſaid, that he believed ninety- 
nine out of an hundred of theſe grants of annuities were only 


-olourable to evade the ſtatute of /.. 


It is ſaid, this is not a mortgage, becauſe there is no covenant 
in the deed for repayment; I anſwer, ſuch covenant is not 
necefary ; all Welch mortgages, and moſt copyhold mortgages 
are ſo, but here is an expreſs power of redeeming in five 


years, 


Curia The ground of this application to the court to ſet n fora 
alide the whole, is, that it is an uſurious contract. 13 Geo. 3. 


Io make a contract uſurious, there mult be a loan of money, 

wares, merchandize or other commodity, to be repaid and re- | 
ſtored to the /ender with higher intereſt than the ſtatute allows ; it i 
is eſſential that the thing /enf is to be returned, for it cannot be 

a {5ar unleſs the money or thing borrowed is to be reſtored ; the 

making illegal intereſt precarious, if the /oan of the principal 

money or thing is to be reſtored, will not take it out of the ſta- 

tute ; nor will any other ſhift or contrivance whatever. In the caſe If the 


of Roberts verſus Trenayne, . Juſtice Dodd-ridge took theſe dif- Oy = 
to the merel 


ſerences in caſes of caſual uſury. Fitſt, if L lend 100 J. to have, and rot 
« 120 J. at the year's end upon a caſualty; if the caſualty goes to the prin- 
« to the ixtereſt only, and not to the principal, it is wſury : for 2 un 
: 8 ; I uſury. 
« the party is ſure to have the principal again, come what will | 
« come; but if the iatereſt and principal are both in hazard, it | 
is not then zſury and it was therefore adjudged in C. B. in 
« Dartmouth's caſe, where one went to Newfoundland, and ano- 
« ther lent him 100 J. for a year to victual his ſhip, and if he 
« returned with the ſhip, he would have ſo many thouſand of 
« fiſh; and expreſſes at what rate, which excceded the intereit 
« which the ſtatute allows; and if he did not return, that then 
« he would loſe his principal; it was adjudged to be no w/ury. 
« Secondly, If I ſecure both intereſt and principal, if it be at the 
„will of the party who is the party to pay it, it is no fury ; as 
if I lend to one 100 J. for two years to pay tor the lan thereof 
« 30/. and if he pay the principal at the year's end, he thall pay 
nothing for intereſt, this is not wfury : tor the party hath his 
election, and may pay it at the firſt year's end, and to diſcharge 
« himſelf.” No inequality of price merely as ſuch, can make 
a contract uſurious ; if there be a wager betwixt two to have 
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uſury : for the bargain was bon fide ; and not for a loan. 
Elie. 042, 043. | 


C79. 


In the preſent caſe, the attorney for the defendant goes to market 
to borrow this money, the party lending the money knows nothir 
of the matter until the propoſal made to her by the attorney, that 
the defendant would grant her an arnuzy, upon the terms men— 
tioned ; whereupon a contingent purchaſe thereof is made ; the 
price is not material, whether it be a good pennyworth or nct, 
if it be a purchaſe and not a han. 


It appears from the affidavits read, the deed, &c. that the de. 
fendant was in want of money, that the attorney adviſed him 
to ſell an annuity, that the plaintiff doubted about 4»y/zg, that the 
attorney ſettled the terms, not for a han but for a purchcf, 
that the plaintiff was not ſpoken to about /ending, but about 

Cro. Jac. Guying and ſelling ; the power to redeem in five years inſerted in 
673. 233. the deed, was the act of the attorney; we are ſatisfied that the 


4 vos 3% plaintiff « only treated for an annuity, and not about a loan, and 
/ 


= Jac. 507, that ſhe ought not to ſufter for the miſtake of the ſcrivener in 
, 2 Rall, Kep, the recital in the deed about a /oan; we are ſatisfied from the 


8. E. 


FR e affidavit of Markam that both the principal and intereſt were in 


0-5 great hazard, and that it doth not appear to be hat colourable 
Ho, 2 4" kind of contract or hazard that will make it v/ury, 

Reſolved, that the plaintiff muſt be paid out of the money in 
the ſheriff's hand, what is due upon the annuity, and the reſt of 
the money be reſtored to the defendant, deducting the charges 
of poundage, &c. and the judgment mult ſtand and remain in 
force, with liberty to the plaintiff to apply to the court from 
time to time to take out execution, 1f the annuity be not duly 


paid, 


arker Adminiſtratrix, &'c, ver/as Braham, C. B. 
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A judgment £ © II E plaintiff Parker having recovered a judgment for 


© ey 0 covered a judgment for 1021. in the court of King's Bench, and 
>, und the 


Dice due being intitled to execution thereof againſt [the now plaintif 
ro the plate Barker ; rabam moved this court that execution wight be 


n ſtaid in this cauſe upon her being ready and willing to ict oi 
leſea dont in BET judgement for 102 /. in B. PR. againſt the plaintiff Bae $ 
C. . judgment here for 106 J. and to pay to Barker 41. the ba- 
lance. 
3 


Curia. 


1 61. in this cauſe, and being intitled to execution thereof 
fer off againſt againſt the defendant Mrs. Brahan ; and Braham having re— 
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Curia. If A. owed B. 100 J. and B. owed A. 100 J. ſtoppage 
was no payment at law, nor in equity unlefs under ſpecial circum- 
ſtances and in caſe of mutual demands where the balance only 
was the debt, and then equity interpoſed to make ſtoppage a 
payment, to prevent circuity of action, and multiplicity of ſuits, 
which is not favoured at law, much leſs in equity. 2 ½/ il/rams 
128. By the Roman law a ſet off might be, but not by our 
law.—By the fat. 4 & 5 Ann. chap. 17. ſect. 11. and 5 Geo. 1. 
chap. 24. ſect. 11. and 5 Ges. 2. concerning bankrupts, where it 
ſhall appear to the commiſſioners that there hath been mutual 


credit given by the bankrupt and any other perſon, or mutual 


debts between the bankrupt and any other perſon at any time 
before ſuch perſon became bankrupt, the commiſſioners or the 
aſlignees ſhall ſtate the account between them, and one debt 
may be fet againſt another, and what ſhall appear to be due 
on either fide on the balance of ſuch account) and on ſetting 
ſuch debts againſt one another) and no more ſhall be claimed or 
paid on either fide reſpectively. 


By the „at. 2 Geo. 2. chap. 22. where there are mutual debts 
between the plaintiff and defendant, or if either party ſue or be 
ſued as executor or adminiſtrator where there are mutual debts 
between the teſtator or inteſtate and either party, one debt may 
be ſet againſt the other; and by the far. 8 Geo. 2. chap. 24. the 
clauſe relating to mutual debts is made perpetual, and mutual 
debts may be ſet againſt each other, notwithſtanding ſuch debts 
are deemed in law to be of a different nature, unleſs in cales 
where either of the ſaid debts ſhall accrue by reaſon of a penalty 


in a bond or ſpecialty ; and in all actions where either the debt 


for which the action hath been or ſhall be brought, or the debt 
intended to be ſet againſt the ſame hath accrued or ſhall accrue 
by reaſon of any ſuch penalty, the debt intended to be ſet off, 
thall be pleaded in bar, in which plea ſhall be ſhewn how much 


is truly and juſtly due on either fide ; and in caſe the plaintiff 


ſhall recover in any ſuch action or ſuit, judgment ſhall be en- 
tered for no more than ſhall appear to be truly and juſtly due 
to the plaintiff after one debt being ſet againſt the other, as 


aforeſaid; theſe laws are taken from the civil law and founded 


in juſtice. 


In a late caſe in this court, where the plaintiff had a right to 


Trin 1:Geg; 


debt and coſts againſt the defendant [in one cauſe] and the de- z. ia C. B. 
tendant had a right to coſts only againſt the plaintiff [in ano- 
ther cauſe] the court narrowed the plaintiff's execution for the 
balance due to him. We are all of oninion that this application 
to the court to narrow it's own execution, is very reaſonable, and 
that there can be no real and ſolid objection to it in point of 
| 0-1 | law, 
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law, juſtice or equity. Therefore let one judgment be ſet 
off againſt the other, and the rule be made abſolute for that 


purpoſe, and for the defendant to pay the balance of 4 J. due to 
the plaintiff 


Hodges ver/us Atkis. C. B. 


A firarger to RESPASS for taking the plaintiff's goods; the defen- 
his 66 right. dant as ſervant to the corporation of Shrewſbury, juſtifies 


wa tule o taking the plaintiff's goods as a diſtreſs for Toll thorough the 


inſp- the ſtreets of Shrewſbury, which the plaintiff refuſed to pay. 
books thereof, g. . e. 004. e Hg . 393 


a» 1 ceuis. Bret R a . . 
. And before the plaintiff had replied, or any iſſue was joined, 
Serjeant Burland moved on the behalf of the plaintiff for a rule 


to have liberty to inſpect the publick books and records of the 
corporation of Shrewſbury, 


Serjeant Walker for the defendant objected, that the plaintiff 
being a ranger to the corporation, has no right to inſpect the 
books thereof, that iſſue not being joined, it is not known what 
will be the point to be tried, that the plaintiff has not yet 
applied to the corporation and been refuſed the liberty of in- 
ſpecting the books, therefore this motion is premature, and is 
the ſirit of the kind, for it is a motion to furniſh the plaintiff 
with matter for his reply to the defendant's plea. 


Serjeant Burland for the plaintiff anſwered—That there are caſes 
where ſtrangers have had rules for liberty to inſpe& the books of 
the adverſe party, and cited 2 Barnes 194. the Brewers Company 
verſus Benſon, which was an action brought on bye-/aws againſt 
the defendant exerciſing the trade of a Brewer, but no member 
of the company. Per curiam, bye-laws affecting ſtrangers in- 

S:ran. 1223. tereſt them therein; the rule, there, was made abſolute for the 
defendant to inſpect the company's books and take copies. 


Lord Chief Juſtice—Do you lay it down in general that a 


flranger has a right to inſpect the books of a corporation? How | 


has a ſtranger to a corporation more right to inſpect their books, 

See 1 Wilſon than the books of a private perſon ? While Lord Camden fat 
239, the here, there was the like motion, in the like action of treſpaſs 
OE 2 where the defendant juſtified (under the corporation of i,) 
for diſtraining for a toll for repairing the Quay there, and the 
motion was refuſed, the plaintiff there, being a franger to the 
corporation; and I am ſure, in many caſes like the preſent, the 

motion has been refuſed ; however, I ſhall give no abſolute 


opinion upon the preſent motion; becauſe iſſue is not yet joined, 
nor 


real 


f' ww} 


L_— 
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the plaintiff applied to be permitted to inſpect the 
_—_ the Spee and been refuſed, and that is a ſufficient 
-caſon for not granting the rule at preſent. 


80 the rule was denied per totam curiam. 


Faſter Tem 


13 Geo. 3. 1773. 


— 


um 


Harriot Pleaſance Fell an infant by her next friend, 
verſus Solomon Fell, Eſq. 


HIS caſe was ſent from the court of Chancery to be A cafe upon 
determined by the court of Common Pleas ; which 12 ſent 
ſtates, that Thomas. Fell Eſq. being ſeiſed in fee of and 9" t 


court of 


in ſeveral freehold and copyhold eſtates, fituate in the Chancery, for 
pariſh of Bingley, and elſewhere in the county of York, on the 1 of 
7th day of December 1763, duly made and publiſhed his laſt wo! : 


what eltate 


and ment, in the words and to the effect following, (that is | aware and 
; etendand or 
” lay,) either of them 


took thereby. 
1 Thomas Fell of Milnerfield in the pariſh of Bingley in the 


county of York, gentleman, do make and ordain this my laſt 
will and 7eftament, revoking former willi, in manner and form 
following; I reſign my ſoul into the hands of my molt merci- 


= ful Lord God, in hopes of a glorious reſurrection to life eternal, 
= through the merits of our bleſſed Saviour Jeſus Chriſt; my 
body to be buricd at the diſcretion of my moſt affectionate 
wife; the expence to be born by my executor herein after-men- 
tioned, And as to my worldly eſtate and effects, I give and 


bequeath 


I 
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bequeath the fame in manner and form following; and ii, 
give and bequeath to my loving wife, over and above what ;, 
{ſettled on her by jointure, all my perſonal eſtate whatſyec; 
(except pictures;) and I alſo give her out of my real eſtate ſo 
long as ſhe ſhall remain my widow 20 J. a year, to be paid b 
my executor herein-after and my truſtees herein-after appointed. 
Alſo I give to my couſin Martha Fell during her life 10 J. a yex 
for her better ſubſiſtance. And I give to all my ſervants that 
ſhall live with me at the time of my deceaſe 10 J. each, and 
mourning, to be paid within one year next after my deceaſe. 
And I do appoint my coulin Solomon Fell junior of the $i; 
Clerks Office, ſole executor of this my will, and heir for life of 
all my eſtates (except as before bequeathed, and as ſhall he 
herein-after-mentioned;) and after his death to his ſon Thomas 
and his heirs male for ever; but if ſaid Thomas thould die 
without iſſue, then to his next heir male for ever, the elder to be 
preferred before the younger ; and if no male iſſue left behind ſaid 
Solomon, then the eſtate to devolve to the females; and if no 
females, then my faid couſin Solomon to give and diſpoſe of the 
{ame as he ſhall think fit: always remembering to have an eye 
to God's honour and glory and his own conſcience in the diſpoſal 
thereof. And I do nominate and appoint the reverend Mzle 
Burton now curate of Coverney in the Je of Ely, Mr. Thomas 
Lilie miniſter of the goſpel of Gi/kead, and Jonathan Peel 
gentleman, of the ſame place in the pariſh of Bingley, truſtees, 
to ſce the due performance of the execution of this my vill, and 
for their trouble therein I do give them 20/7. to be paid and re- 
ceived by them within one year next after my deceaſe, out of 
the rents and profits of my eſtate. And foraſmuch as I am con- 


ſcious that my debts, legacies and funeral expences will amount 


to a conſiderable ſum, I Vill, therefore, that my truſtees afore- 
ſaid, with the conſent of my executor, do ſell and diſpoſe of 
my eſtate at Welton in the Eaft Riding of York, as alſo all 
thoſe eſtates in the pariſh of Hafax and pariſh of Kildwicł, late 
my ſiſter's, and now an undivided eſtate between the reverend 
Gregory Perkins of Netherton and myſelf, for the moſt money 
that can be got for the ſame; and the money to go towards 
the diſcharge of my debts, legacies, c.; and until my debts 
and legacies ſhall be fully paid and diſcharged, I , that my 
truſtces pay to my couſin Fell my executor only 100/. a year; 
and I do appoint /illiam Murgatroyd of Micil:thwaite receiver of 
the rents and profits of my eſtates, ſo long as he ſhall continue 
to give in to my truſtees and executor a juſt and fair account; 
and he ſhall have a ſalary out of my eſtate of 15 J. a year for 
collecting the ſaid rents. And if the ſaid illiam Murgatrayd 
ſhould be indebted to me at the time of my death in any ſum of 
money, I do hereby diſcharge him from the fame ; and I _ 

thna 
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that he remain tenant upon the premiſſes he occupies at the 
(me rent during life, if he pays his rent regularly. And I do 
dire my truſtecs afcrelaid 20 /. apiece, over and above the 20%. 
already bequeathed for their trouble in the execution of the truſt 
repoted in them. And I do give Obadiah Ramſbottom 50 l. 
having ſerved me faithfully, to be paid as above by my truitecs, 
out of the rents and profits of my eſtates, 


That on the 4th of June 1764, the teſtator Thomas Fell made a 
codicil to his ſaid /i in the words and to the eſfect following; 
dig. This codicil dated the 4th of June 1704, annexed to my 
lait q dated the 7th day of December 1763, I add firmly to 
eitabliſh and lawfully to corroborate my aforeſaid will; for, for- 
aſmuch as I gave my eſtate at /7/79n to the uſe of my executor 
therein named, not having then ſurrendered the ſame in form 
that I might bequeath it to the ule of my v (it being copy- 
hold) I having therefore ſurrendered the ſame, do order it to 
be diſpoſed of according to the uſe of my ſaid w2//; that is to 
ſay, to be fold as ſoon as conveniently it can be fold, towards 
payment of my debts and legacies. And as to Mr. Hull an 
Murgatroyd, I leave it to my executor's choice whether he ſhall 
chooſe him as a ſteward or not to collect his rents, Cc. for J 
chooſe not to bind him in ſuch an affair. I deſire my wife, at 
the expence of my executor, may give gloves and rings to twenty- 
four perſons whom ſhe ſhall think proper, at or as ſoon after my 
burial as poſſible; the price about 15 s. a ring. 


lo dd br . , 


The ſaid teſtator died on the 11th day of Tune 1764 without 
ſue, leaving Solomon Fell (father of the defendant $9/2m9m Hell 
the deviſce named in the ) his couſin and heir at law, who 
died on the 20th day of March 1770, Jzaving the defendant $9.9- 


min Fell his only fon and heir 2 


The ſaid defendant $9/9m92 Hell the deviſee named in the ſaid 
will, had, at the time of the death of the ſaid teſtator, and at 
ne time the ſaid wil] and codictl were made, Yhamas his eldeit 
lon and the plaintiff his only daughter and no other children 
living ; but he had had another fon named S2/2:251, born on 
the 7th day of Auguſt 1763, who died on the 7th day of Note- 
er following; though the teſtator at the time he made his 4417 
knew the deſendant had had ſuch a ton S born, but did 
not know that ſuch ſon $9/9:190 was dead. 
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: The ſaid Themas Fell the fon of the defendant £51199 Fell, 
died in February 1765, and the plaintilf is now the only iur- 
V1V12g child of the ſaid defendant. 
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The ſaid defendant, upon the death of the teſtator, proved 
his ſaid «// and codici“; and ſuch will and codicil have alſo been 
proved in the court of Chancery by the fubſcribing witneſſes, 
and the ſame have been declared io be well proved, and are eſta— 
bliihed by a decree oi the ſaid court. 


Upon the death of the ſaid teſtator the defendant entered upon 


and took poſſeſſion of ſuch of the teſtator's real eſtates as were 
not comprized in his marriage ſettlement, and which unſettled 
eſtates are of the yearly value of coo/. and the ſettled eſtates 
are of the yearly value of 20 J. and are ſubject only to the in- 
tereſt of the teſtator's widow therein for her life. 


The plaintiff filed hier bill in the court of Chancery againſt the 
defendant for an gecount cf timber trees and wood cut down 
by him, and for an injunction to reſtrain him from cutting down 
any timber or wood from oft the ſaid tes, or any part thereof, 
or committing any other waſte or ſpoil chereon, iniiſting that the 
defendant is only tenant for life of the ſaid eſtates. 


The defendant by his anſwer inſiſted that he did by virtue of 
the ſeveral limitations in the ſaid vun, become intitled imme— 
diately upon the death of the teſtator, or at ljeaſt, upon the death 
of the defendant's ſons, to an eſtate in fee in poſſeſſion, or to an 
eſtate in tail in poſſeſſion, with the ultimate remainder in fee in 
the defendant in caſe of failure of his iſſue; and therefore that 
he has a right to cut down what timber or trees he thinks fit 
from off tlie ſaid eſtate, and is not accountable for waſte. 


The cauſe came on to be heard on the 23d day of April 1771, 
before the right honourable the Lord High Chancellor of Great 
Britain, when his Jordſhip was pleaſed to order tliat a caſe ſhould 
be made for the opinion of this honourable court upon the vill 
of the ſaid teſtator, on the following queſtions, to wit; 


What eſtate the defendant Solomon Fel! takes in the premiſes 
in queſtion under the faid /; and whether the plaintiff takes 
any and what citate in the iaid premiſſes under the taid i? 

Thomas ii alker tor plaintift. 
Tobn Glyun for detendant. 


This caſe was well argued at the bar, by Serjeant Malter for 
the plaintiff, and Serjeant .C Hun for the defendant in Hilary 
term laſt ; and by Serjeant Davy for ihe plaintiff, and Serjeant 
Eurland tor the deſendant in this term. 


They 


= 


= 
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They who argued for the plaintiff, contended that ſhe took by 
the will a veſted remainder in fee, liable to be diveſted out of 
her by the birth of a fon of Samen Fel the defendant : and that 
Gebeine Fell the defendant took only an eſtate for his life. 


This being a cafe of great difficulty, and many different opi- 
nions having been given thereupon by the moſt eminent cgunſe 
at the bar, before the commencement of the ſuit in Chancery, 
think it would be rather tedious to the reader to ſet down the 
arcuments at the bar in this court; eſpecially as the court did 
not publickly give their judgment upon thoſe arguments, but 
privately certined their opinion upon the queſtions put to them, 
by the court of Chancery, The Lord Chief Jjuſtice in this term, 
acauainted the bar with the unanimous opinion of the whole 

32 8 oe 2 l | 
court to the following eiteQ, (and ſaid no more) v.. 


We are all of opinion that So/omon Fell the defendant took an 
eſtate for life, and his fon Thomas dying without iſſue, his 
daughter the plaintiff took an eftate in tail general, and that a 
remainder in fee-ſimple is veſted in S jn Fell the cetendant ; 
this is our certificate to the Lord Chancellor. 


To ſet down the caſes that were cited, would be nupatory, 
becauſe there was not one to be found in point; the caſe of 
L:ddington and Kyme was ſaid to come the neareſt to it, by the 
counſel ; but the court ſaid nothing to that. 


Scott an infant by his next friend, ver/z5 Shepherd 


an infant by his guardian. . 


HIS is an action of treſpaſs and aſſault, wherein the +,.5,.c. 5, 
| plaintiff declares, that the defendant on the 28th day of an ad and 
October 1770, with force and arms, (to wit) with flicks, flaves, ee 
1 5 | —— plain iff's eye 
clubs and fiſts, made an aſſault upon the plaintiff at Taunton in unn e 
the county of Somerjet, and greatly bruiſed, wounded, and 1! ine o gun- 
treated him, ſo that his life was greatly diſpaired of, and then Fer. 
and there threw, caſted and toſſed a lighted 1quib, confiſting of 
gunpowder and other combuſtible materials at and againit tlie 
laid plaintift, and ſtruck the ſaid plaintiff on the face therewith, in, Count. 
and ſo greatly burnt one of the eyes of the ſaid plaintift, that the 
Plaintiff underwent and ſuffered great and execruciating pain and 
torment for a long time, (to wit) for the ſpace of tix months 
then next following, and afterwards wholly loſt his aid eye; 
end the plaintiff hath not only been forced to lay out and ex- 
pend a large ſum of money, (to wit) the ſum of 20 /. in and 
about 
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about the curing his aid wound, but has alſo heen prevented and 
hindered from following and tranſacting his lawful affairs and 
buſineſs, and is wholiy deprived of the utc and benefit of his (aid 
eye and the fight thereof. 


That the defendant afterward, (to wit) on the ſame day and 
year aforeſaid, with force and arms, (to wit) ſticks, ſtaves, clubs 
and fiſts, made another aſſault upon the plaintiff at Taunton afore- 
ſaid, and threw caſt and toſſed a certain lighted firework con- 
{ting of gunpowder, at and againſt the faid plaintiff, and ſtruck 

be fad plaintiff on the face therewith, and fo greatly burnt 
one other eye of the plaintiff that the plaintiff for a long time, 


(to wit) for the ſpace of fix months then next following, under- 


went and ſuffered great and excruciating pain and torture, and 
aitcerwards wholly loſt his ſaid eye, and the ſaid plaintiff hath 


not only been forced to lay out and expend a large ſum of money, 


(to wit) other 20/. in and about the curing of the ſaid laſt 
mentioned wound, but has allo been prevented and hindered 
from following and tranſacting his lawiul affairs and buſineſs, 


* 


and is wholly deprived of the uſe and benefit of his ſaid laſt 
mentioned eye and the ſight thereof. 


That the defendant afterwards (to wit) on the ſame day and year 
aturefaid, with force and arms, (to wit) with ſticks, ſtaves, clubs 
and fiſts at Taunton aforeſaid, made another aſſault upon the plain- 
tift, and there again beat, bruiſed, wounded and ill treated him, 
to that his liſe was greatly deſpaired of, and other wrongs, &c. 
to the great damage, c. and againſt the peace, &c. to the plain- 
ti: his damage of 50. /. and therefore he brings ſuit, &c. 


The defendant by his guardian pleaded t guilty, whereupon 
ius being joined, this cauſe came on to be tried at the laſt 
ſummer aſſizes for the county of Somer/et, beſore Mr. Juſtice 
VNarcs; when it appeared by the plaintiff's evidence, that in the 
eveniny of the 28th day of O#ober 1770, at Milborne Port in the 
ſaid county, it being the day the fair was held there, the de- 
fendant threw a lighted ſerpent, being a large ſquib, conſiſting 
of gunpowaer and other combuſtible materials, from the ſtrect 
into the market-houſe, which is a covered building, ſupported 
by arches, and incloſed at one end, but open at the other end, 
and on both the tides, when a large concourſe of people were 
then aſſembled; and that the ſaid lighted ſerpent or ſquid, 
ſo thrown by the defendant, fell upon the ſtanding ere ot 
one // i/liam Yates who was then expoling to ſale gingerbread, 
Cakes, pies, and other paltry wares upon his ſaid ſtanding 3 
that one James fili initantly, and to prevent injury to him- 
{elf and to the ſaid wares of the ſaid Milliam Yates, took ber 
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ſaid lighted ſerpent or ſquib from off the ſaid ſtanding, and then 
threw it acroſs the ſaid market-houſe, when it fell upon another 
ſtanding there, of one Fames Ryall, on which he was alto expoſing the 
tame ſort of wares to ſale; that the ſaid James Ryall inſtantly and to 
{ve himſelf and his ſaid goods from being injured took up the ſaid 
lighted ſerpent or ſquib from off the faid ſtanding, and then 
threw it to another part of the ſaid market-houſe, and in fo 
throwing it ſtruck the plaintiff then in the ſaid market-houſe 
in the face Heretoith, and the ſaid lighted ſerpent or ſquib fo 
ſtriking againſt the plaintiff's face, and the combuſtible matter 
therein then burſting put out one of the plaintiff's eyes. 


with 100 J. damages, ſubje& to the opinion of this court 


John Glynn for the plaintiff. 
*Jebn Burland tor the defendant, 


This caſe was argued at the bar in Hilary term laſt by Ser- 
jeant Glynn for the plaintiff, and Serjeant Burland for the de- 
fendant. 


Serjeant Glynn It was objected at the trial that the plaintiff 
had miſtaken his action, that treſpaſs vr et armis will not lie, 
becauſe the damage which the plaintiff received was not done 
immediately by the defendant, but was conſequential and pro— 
bably might not have happened to the plaintiff, if the ſquib had 
not been ſecondly thrown by Millis, and afterwards by Ryall ; 
therefore it is ſaid that the action ought to have been treſpaſs. 
upon the caſe. 


In anſwer to this, I inſiſt that whoever does a fertigus act is 
anſwerable in treſpaſs vi et armis for all the conſequences ; if a 
man turns an unruly ox, a lion or tiger looſe amongſt people, 
and miſchief enſues thereby to any one, the perſon injured may 
have treſpaſs vi et armis. If a man throws a ſtone over a wall 
and kills another it is manſlaughter, although he neither ſaw or 
aimed at any body. 


By the fat. g & 10 I. z. cap. 7. the throwing of any ſquibs in 
any publick ſtreet, houſe, ſhop, river, highway or paſſage ſhall 
be adjudged a common nuiſance, and every perion being con- 
victed thereof ſhall forfeit 20 s. and if he doth not immediately 
pay the ſame, ſhall be committed to the houſè of correction, &c. ſo 
that the throwing the ſquib by the defendant was an unlawful 
act, and miſchief having enſued, this action of treſpaſs vi et arms 
well lies againſt him. 

| 5 L Serjeant 


Upon this evidence the jury found a verdict for the plaintiff 12 
1s WACNET 
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Serjeant Buriand for the defendant—There muſt be an imme. 
diate aſſault, ſtroke or injury done by one to another, or 
action of aſſault and battery will not lie; if the ſquib had no- 
been touched by a ſecond man after it was thrown by the de. 
fendant it might have expired and done no harm; but it ;. 
thrown by a third perſon, hits the plaintiff and puts out hi; 
cyc. No act hath been done by the defendant to the plaintif 
from whence the injury happened, 


I agree that the turning an ox looſe or any wild creature, lion, 
tiger, Cc. among people whereby miſchief is done to any per- 
ſon, is ſuch an act for which treſpaſs vi et armis well lies; for 
the turning the beaſt looſe is the very act of the perſon, and i; 
as much an aſſault and battery as if he was to ſhoot a bullet 
out of a gun; the man who turns a wild beaſt looſe is as culp- 
able as a ſhooter. So if one ſtrikes a horſe and drives him 
over another man, treſpaſs vi et armis lies; for injury and hurt 
is the neceſſary conſequence of the act: but it is not fo in the 
preſent caſe, for the ſquib could not have hurt the plaintiff, un- 
leis another perſon had taken it up and thrown it ; it was not 
neceſſary for a ſecond man to throw it croſs the market-houte ; 
and I humbly infiſt that an action cf ailault and battery would 
have Jaid againſt the man who laſt threw 1t at che plaintiff; az 
if one throws a ſtone, but hurts no body, and another takes it 
up and throws it again and thereby hurts a third perſon, the 
action muſt be againſt the perſon who threw it ſecondly, and not 
againſt the firſt perſon who did no harm. 


Suppoſe an action had been brought againſt Ryall, it certainly 
would have well laid, and he could not have defended himſelf 
by any plea whatever ; for pleading that he threw it caſualiter, 
et per inferiunium et contra voluntatem ſuam it put out the 
plaintiff's eye, would not have excuſed him; like the caſe in 
11h. ia. Weaver verſus Ward, which was treſpaſs of aflault 
and battery. The defendant pleads that he was a trained foldier 
in London, and he and tae plaintiff were ſkirmiſhing with their 
company, and the defendant with his muſket caſuatiter et per 
infortunium et contra volun:atem ſuam in diicharging of his gun 
hurt the plaintiff; and reſolved no good plea, So I fay, as 
Ryal! is guilty of the immediate allault, the defendant is not; 
he is only guilty of a nuſance, by firſt throwing the {quib. 


Sale 637. Serjeant Ghynn in reply — Whether the act of throwing the 
18 = ſquib by the defendant was criminal or innocent with reſpect to 
. 420 y * 6 


2 Lev. 172. the publick, yet if damage be done thereby he is anſwerable in 
this action. In 1 St-a 596. Underwood verſus Hewſon the de- 
fendant was uncocking a gun, and the plaintiff ſtanding to les 


it, 
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that the plaintiff might maintain treſpaſs ; every man is anſwer- 
able for any injury he does, although he do it without any 
deſign, or by accident; unleſs the injury done by him was 
inevitable. 


The court took time to conſider until this term when judg- 
ment was given for the plaintiff by three judges againſt one, 
wherefore they gave their opinions /eriatim. 


Nores Juſtice, for the plaintiff—The queſtion is, whether, 
upon the facts proved at the trial, which have been reported, 
and before ſtated, this action of treſpaſs of aſſault and battery 
di et arms doth not well lie againſt the defendant ? Or whether 
it ſhould not have been an action upon the caſe againit him, upon 
a ſuppolal that the injury done to the plaintiff was conſequential 
and not immediate ? | | 


I am of opinion that this action of treſpaſs vi et armis doth 
well lie againſt the defendant—The nature of the act, the time 
and place when and where it was done, make it highly probable 
thit tome perſonal damage would immediately happen thereby 
to ſomebody then preſent in a crowded market-houſe on the fair- 
day; and I think the act in it ſelf was illegal at common law: 
but the fat. 9 & 10 V. 3. ch. 7. which makes the throwing 
of ſquibs in any publick ſtreet, &c. a common nuance, and 
gives a forfeiture for ſo doing, puts it out of doubt that the act 
was unlawful, 


It is objected that the plaintiff's eye was not put out by the im- 
mediate act of the defendant but by the immediate act of James 
al, and therefore this action will not lie againſt the defen- 
dant, but would well have laid againſt Fya//, 


I anſwer, that the act of throwing the ſquib into the market- 
houſe was of a mitchievous nature, and beſpeaks 2 bad intention, 
and whether the plaintiff's eye was put out nediately or inne- 
Aately thereby, the defendant, who firit threw the ſquib, is an- 
Iwerable in this action: but ſuppoſing the defendant had no bad 
or miſchievous intention when he threw the ſquib, yet as the 
injury done was not zzevrtable, this action well lies againit him ; 
ior the malus animus of a defendant is not necefiry to be al- 
leged, proved or taken into conſideration in this action; “ but 
in felony it ſhall be conſidered, as where a mn ſhogts [With 
0 2 bow] arrows at butts and kills a man it is not felony, and 
it ſhall be conſtrued that he had no intent ty kill him; and 
10 of a tyler upon a houſe who with a ty!e kills a man un- 

«© knowingly, 
1 


it, it went off and wounded him: and at the trial it was held 3 
4 1 81d. 
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* knowingly, it is not felony : but where a man ſhoots at butts, 
„and wounds a man, although that it be againſt his ui, 
“ he ſhall be ſaid to be a treſpaſſer. 21 Hen 7, 28. a.”——|f 
the injury done be not inevitable, the perſon who doth it, or is 
the immediate cauſe thereof, even by accident, misfortune, and 
againſt his %, is anſwerable in this action of treſpaſs +7 ex 
armis; ſo is 1 Stran. 596. Underwood verius Hewſon, Hob. 134. 
Weaver verſus Hard. Sir Thomas Jones 20 5. Dickenſon verſus 
Watſon. 6 Ed. 4.7, 8. Sir Thomas Raym. 422. 4 Mod. 404. 
5.—If the act in the firſt inſtarce be unlawſal, treſpaſs will lie; 
but if the act is prima facie lawful, and the prejudice to another 


8 Mod. 275. is not inmediate, but confequent:a! it mult be an action upon the 


8. C. and S. P. 
of diſtinction 


laid down. 


2 Buttro. 
1113, 14. 


3 Burro. 


1559. Hard. 


caſe, and this is the diſtinction laid down by Lord Chief 
Juſtice Raymond in Reynolds verſus Clarke. 1 Stran. 635. 2 Lord 
Raym. 1399. S. C. In the caſe at bar, the act in the firſt in- 
ſtance done by the defendant was unlawful, therefore treſpaſs 
vi et armis well lies againit him; every ſubſequent act in throw- 
ing the ſquib by Yates, and Ryal, did partake of the nature of 


60. Styl. 72. the firſt act and was gua/t cauſa cauſata immediately and ix- 


ftanter. In the caſe of the Prior Spalding in treſpaſs againſt 


defendants for putting earth and mud into his ſewer, whereby 
the water therein was ſtopped in it's courſe and ſurrounded 40 
acres of his land adjoining ; it was objected that treſpaſs vi et 
armis did not lie, and prayed judgment of the writ; but by 
Thirning Chief Juſtice although the ſurrounding the land with 
water was not againſt the peace, yet the putting the earth and 
mud into the ſewer may, be againſt the peace; and the defen- 
dants have done what they ought not to have done, wherefore they 
muſt anſwer. 12 Hen. 4. 3. a. There are ſome caſes where 
one may have either treſpaſs vi ef arms, or an action upon tne 
caſe, as Hob. 180. Wheatley verſus Stone, Cro. Fac. 122. 43. 
Dent verſus Oliver. «© If a man be riding on the way, and 
another man ſtriketh his horſe by which the rider falleth and is 
hurt, he which is caſt off his horſe thall have treſpaſs againſt 
the other [whereby I ſuppoſe is meaned treſpaſs vi et arm's 
F. N. B 89. E. and go. K 91. A. 8vo Edit. — The ſtroke 
is given to the horſe, and not to the rider, but he is inſtantly 
hurt by the fall, in conſequence of the act of ſtriking the horſe. 


It is objected that the ſquib after it was thrown by the de- 
fendant, had a new direction given to it, whereby the plaintiff 
was injured, but was not hurt by the defendant's throwing it. 
I anſwer, that the defendant was the firit actor, and the 
cauſe of the cauſe of the putting out the eye of the plaintiff, the 
act was not compleat until the exploſion ; if a man turns out 3 
mad bull, ox, or any other wild or miſchievous beaſt towards 4: 
who turns the brute towards B. who turns it again towards C. 


I 


3 whom 
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whom it hurts, he who was the firſt actor and turned out the 
beaſt is anſwerable in treſpaſs vi et armis for the injury done 
to C. But ſuppoſe the death of a man enſues from turning out 
ſach a wild beaſt by the owner, who knows it to be miſ— 
chievous, the owner of the beaſt is guilty of murder, Rex verſus 
Huggins 2 Ld. Raym. 1583 If a man doth an unlawful act, he 
ſhall be aniwerable for the conſequences of it. 1 Ld. Raym. 
480. per Hot Chief Juſtice, 5 Med. 427. S. C. and S. P. 


I ſhall conclude with what the Lord Chief Juſtice Miſmot, and 
the court ſaid in the caſe of Slater verſus Bakrr and Stapleton, 
1 /ilſen 362. where it was objected that the defendants ought 
to have been charged as treſpaſſers vi et armis, and not as treſ- 
paſſers upon the caſe; the court ſaid, That the plaintiff in that 
« cale ought to receive a ſatisfaction, ' ſeemed to be admitted, 
« ſo we will not look with eagle's eyes to ſee whether the evi- 


« plainuff nas obtained a verdict for ſuch damages as he de- 
« ſerves, but we will eſtabliſh ſuch verdict if poflible :” fo I am 
« of opinion the plaintiff ought to have judgment. 


Blackſtone Juſtice I am of a different opinion. I take it 
here is no verdict ; the declaration and ſpecial cafe are ſtated 
for the opinion of the court, whether the facts in the caſe 
amount to an aſſault and battery vi et armis by the detendant 
upon the plaintiff ? | | 


The declaration alleges that the defendant threw, caſt and 
toſt a lighted ſquib againſt the plaintiff, and ſtruck him on the 


mediate injury done by defendant to the plaintiff, which is the 
giſt of this action of aſſault and battery; for it the injury re- 
ceived from the act of the defendant was not i⁵inmediate, but a 
conſequence, treſpaſs vi et arms will not lie, but it mutt be an 
action on the cafe; and my Lord Raymond in the caſc of Rey- 
nolas verſus Clarke, 2 Ld. Raym. 1402. puts the difference where 
he ſays, ** The diſtinction in law is, where the mmediate act 
** 1ttelf occafions a prejudice or is an injury to the plaintift's 
“ perſon, houſe, land, Sc. and where the act it ſelf is not an 
injury, but a conſequence from 7hat act is prejudicial to the 
plaintit's perſon, houſe, land, &c. In the firit ca: treſpaſs 
i ef armis will lie; in the laſt it will not, but the piaintiiF's 
proper remedy is by action on the cale. And this diſ- 
tinction runs through all the caſes which have been cited. 


The lawfulneſs or unlawfulneſs of an act is not the criterion 
between theſe two actions, for a man may become an immediate 
5 M treſpaſſer 


« dence applies exactly or not to the caſe, when we can ſee the 


face therewith, whereby he loſt his eye; this is laid as an m- 


12 Mod. 639. 


Stra. 634. 
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caſes in the books to this purpoſe. Treſpaſs on the caſe will lie 


Who threw it to another part of the market-houſe and ſtruck 


— — m y— —— — 2 ———— —— — 


— Es, 


treſpaſſer vi et armrs by doing a lawful act; as if a man in doin 
an act lawiul in itſelf, hurts ancther by accident, misfortune 
and againſt the vi of the actor, yet he ſhall be anſwerable * 
treſpaſs vi et armis for immediate injury done; unleſs the injury 
was inevitable, 27 Hen. 7. 28. 4 1 Stra. 596. and many other 


for doing an uvlawful act, if the damage ſuſtained thereby be 
not immediate but conſequential, 11 Med. 18. The firſt act 
in the preſent caſe (I allow) was unlawful ; but the ſquib by the 
firſt act did not ſtrike the plaintiff, the firſt act was compleat 
when it laid on Yares's ſtall, afterward Willis a bye-ſtander threyw 
it acroſs the market-houſe, it fell on the ſtall of another man 


the plaintiif therewith and put cut his eye. Millis who took up 
the ſquib and threw it acroſs the market-houſe is not anſwer. 
able in treſpaſs vi et armis, for he did theft act to prevent injury 
to himſelf and did no harm to any body. Miuis and Yate 
cave the ſquib two new directions, acting as free agents, not by 
the inſtigation, command, requeſt, or as ſervant of the defendant, 
but in defence of their perſons, ſo the injury which happened to 
the plaintiff was the conſequence of, and not done immediately 
by the firit act of the defendant. 
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It is ſaid the firſt act was not compleat until the exploſion of 
the ſquib; I admit the ſquib had not power to do miſchief until 
the exploſion; but it doth not follow from thence that the firſt 
act was not compleat, at the inſtant the ſquib received a new 
direc ion from a ſecond act. Suppoſe ſeveral perſons are playing 
at foot-ball, which is toſſed by many, and at laſt breaks win- 
dovs ; treſpaſs vi et armis will only lic againſt the man who ſtruck 
it againſt the windows.—The throwing the ſquib againſt Yater's 
{tall was the only act the defendant did, 


In the cafe of S/ater verſus Pater and Stapleton, there was a 
compleat verdict, but the preſent caſe is reſerved for the opinion 
of the court; and although the court in that caſe ſaid they would 
not look with eagle's eyes to ſee whether the evidence applied 
exactly or not when the plaintiff had obtained a juſt verdict; 
yet there being no compleat verdict in the preſent caſe, the 
court will not, like another ſort of birds, ſhut their eyes againſt 
the light. 


Upon the whole I am of opinion that treſpaſs vi et armrs doth 
not lie in this cafe, becauſe I think the injury done to the plain- 
tiff was not inmniediate, but was a conſequential damage; and 
therefore the proper action upon the facts ſtated, is treſpaſs upon 


the caſe. 
Gould 


hi 
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Gould Juſtice I differ with my Brother B/acktons, but with 
the utmoſt reſpect to his ſentiments. I think that neither 77 7 
or Ryall are liable to an action in this caſe; if that be ſo, and 
this action will not lie againſt the defendant Shepherd who did 
the firſt act, which was unlawtul, the plaintiff who has been 
greatly injured will be without remedy. The damage done dil 
m/lantly arife by and from the act of the defendant: Illis and 
Ryall in defence of themſelves and their goods, being in a ſtate 
of fear, without power of recollection, I Hantly toſſed and threw 
the ſquib away from themſcives, what they did was zuevitob e, 
as it ſcemeth to me. Suppoſe a burning ſquib thrown into a 
coach pailing along the ſtreet, and one of the pertons therein 
throws it out, and the like misfortune as His happens; ſurely 
the perſon throwing the ſquib out of the coach might uſtify or 
excuſe himſelf by pleading ; though this is not fo ſtrong a caſe, 
I think, as the preſent. Ihe defendant is the only wrong doer ; 
his act put ili and Ryall under an inevitable neceſſity of act— 
ing as they did, ſo neither of them is liable to an action; upon 
the whole I am of opinion judgment muſt be for tle plaintiff. 


Lord Chief Juſtice De Grey—The diſtinction between actions 
of treſpaſs on the caſe, and treſpaſs vi ef armis ſhould be mot 
carefully and preciſely obſerved, otherwiſe we ſhall introduce 
much confuſion and uncertainty; this is zhat Kind of injury where 
the diſtinction is very nice. It ſtrikes me thus.; treipaſs vi ef arms 
lies againit the perſon from whom an injury is received by 
force. So the queſtion is, whether this perſonal injury was re— 
ceived by the plaintiff by /srce from the defendant ? or whether 
the injury was received from, or reſulting from a new force of 
another? 


The real or true queſtion I think) is not whether the firſt 
act of throwing the 1quib by the defendant was lawful or not ; 
for I ſee, that in doing a lawtul act, treipaſs vi ct armis will, in 
lome caſes, lie againſt the actor; and yet there are caſes where 
treſpaſs vi et ar nis will not lie againſt a perſon for doing an 
unlawful act; legal acts may become treſpaſſes vi et armis, by 
accident or inadvertency. If a man cuts his own thorns, which 
by accident or through his inadvertengy fall upon his neigh- 
bour's ground, his going upon that ground to take them away 
is a treipaſs vi et armit, becauſe not mevitatle, So if one in 
ſhooting at a mark wounds or hurts another by mere accident; 
lo it I aim a blow at one and by accident ſerike another, treſpaſs 
Ur ef armis lies. And in {ome caſes where the act ſeems to be 
totally inevitable, you cannot plead a juſtiſication or excuſe, as in 
Gihbaus verſus Pepper, 4 Mod. 404. In affault and battery, the 
© actendant pleaded that he was riding on a boric in the high- 
% Way, 
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„% Way, and that on a ſudden fright the horſe ſtarted and run 
„ upon the plaintiff, who continued in the way after he was 
called to go out, which was the ſame aſſault ; to this plex 
te the plaintiff demurred ; and it was moved for the defendant, 
« that what he had pleaded was a ſufhcient excuſe ; for it wa; 
«© no neglect in him, and the miſchief was inevitable; but it 
«© was anſwered, that the battery was not anſwered, that de. 
“ fendant ſhould have pleaded the general iſſue, for if the horſe 
4 ran away againſt his will, he would not have been found 
« ouilty, becauſe it cannot be ſaid with any colour of reaſon to 
ebe a battery in the rider. The plaintiff had judgment.“ 


For doing an unlawful act, as by laying a log in the highway 
whereby another perſon is hurt, it is a nuiſance, for which 
treſpaſs vi et armis will not lie, but treſpaſs upon the caſe; 
whether the injury occaſioned by the act be immediate and direct 
or not, is the criterion, and not whether the act be unlawful or 
not; if the injury be immediate and direct, it is treſpaſs vi e 
armis, if conſequential, it will be treſpaſs on the caſe. 


If an action unlawful in it ſelf be done deliberately, with 
« intention of miichief or great bodily harm to particulars, or 
« of miſchief indiſcriminately, fall where it may, and death enſue 
« againſt or beſide the original intention of the party, it will be 
murder.“ Fofter 261. So where a blow, intended againſt 4. 
with a malicious murderous intention, lights on B. and kills 
him, it is murder; although the blow was not intended at B. 


But to return to the preſent caſe of a civil action; I think it 
was admitted upon the argument of this cafe at the bar, that it 
a man turns a wild ox looſe amongſt people, not with any intent 
to hurt any one, and he pores a man, treſpaſs vi et armis lies. 


b Vent. 20g, The throwing the ſquib by the defendant was an unlawful 
act at common law, the ſquib had a natural power and tendency 


to do miſchief indiſcriminately ; but what miſchief, or where i 
would fall, none could know; the fault egreditur e perſona of him 
who threw the ſquib, it would naturally produce a defence to be 
made by every perſon in danger of being hurt thereby, and no line 
can be drawn as to the miſchief likely to happen to any perſon in 
ſuch danger; the two perſons Mills and Ryall, did not act with, e 
in combination with the defendant, and their removal of the ſquid 
for fear of danger to themſelves ſeems to me to be a contin 
ation-of the firſt act of the defendant until the exploſion of ie 
ſquib; no man contracts guilt in detending himſelf; the ſecond 


and third man were not guilty of any treipais, but a!! the ih 
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was done by the f7/? act of the defendant ; here I lay the ſtreſs, 
and here I differ with my Brother Blackftone ; for I conceive all 
the facts of throwing the ſquib muſt be conſidered as e fngle 
act, namely the ac? of the defendant ; the ſame as if it had 
been a cracker made with gunpowder which had bounded 
and rebounded again and again before it had ſtruck out the 
| plaintiff's eye. I am of opinion that judgment mult be for the 
plaintiff, and the poitea was accordingly delivered to him, by the 
opinion of three judges againſt one. 

Nota. The Lord Chief Juſtice cited the regiſter 98. a. A 
writ of treſpaſs de ftagno fracto per quod inundavit vivari mn 
uarentis; and 95. 6. de bladis inundatis, Sc. and 108. 6. de fins 
ef alys faditatibus pojutis Juxta parietes quarent:s, per quod purietes 
predict putridi devenerunt, et alia enormia, Ge. as ſomething like 
this caſe. 


John Jackſon verſus Harriot Ford, ſpinſter. 


FTYHE plaintiff declared in an action upon the caſe, upon Aſſumyſi: by 
3% ſeveral promiſes againſt the defendant, by the name of r 
Barriot Ford ſpinſter; to which declaration a plea in bar was Ford. 


pleaded in the following words, v.. 


And the ſaid Aun White who is ſued by the name of Har riot Pea begins 
Ford, who is within the age of twenty-one years, by Fames 3 
F:;rd her next friend and guardian by the court here Iipecially ann Waite, 
admitted, comes and defends the wrong and injury when and ſo 

forth, and fays, that the ſaid ohn Jackſon ought not to have his 

aforeſaid action thereof maintained againit her, becaute ſhe ſays 

that the ſaid Ann //hite, at the ſeveral times of the making of 

the ſaid ſeveral promiſes and undertakings in the faid declaration 
mentioned, and each of them was within the age of twenty- 

one years, (to wit) of the age of nineteen years and no more, 

that is to fay at Meſtminſter aforeſuid, and this the is ready to 

verify, whereof ſhe prays juigmunt if the ſaid Foon Jac/or 

bought to have his aforeſaid action thereof maintained againſt her 

and ſo forth. 

7 namas Walker. 


And the ſaid 70% Jackſon as to the plea of the ſaid Harri? Demuner. 
Ford by her above pleaded in bar ſays, that the fai plea and 
the matters therein contained, are inſufficient in law to bar the 
laid Jahn from having his aforeſaid action thereot maintained 
against her the ſaid Harriot Ford; to which laid plea in manner 
and form as the ſame is above made and ict forth, he the ſaid 
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Special canſe lowing (that is to ſay) for that by the ſaid declaration it ap- 
ol cemurier- pears that the ſaid J hath brought his action againſt Harris 


* 


ohn is under no neceſſity nor in any wife bound by the law 
of the land to anſwer, and this he is ready to verify; wherefore 
for want of a ſufficient plea in this behalf, he the ſaid ©; 
prays judgment and his damages by him ſuſtained on occaſion 
of the not performing the ſaid ſeveral promiſes and undertakins; 
in the ſaid declaration mentioned to be adjudged to him, Ec. 
and for cauſes in demurrer in law in this behalf, according to 
the form of the ſtatute in ſuch caſe made and provided, he the 
ſaid 5 ſets down and ſhews to the court here the cauſes fol. 


Ford, and no ſuch perſon as Ann //þite is mentioned in the ſaid 
declaration, and yet the ſaid plea begins with theſe words, 
* And the ſaid Ann White,” which is wholly repugnant to the 
ſaid declaration, and for that the faid plea is not any anſwer to 
the ſaid declaration, and is wholly uncertain, inſufficient, dubious 
and informal, Se. 


Harley Vaughan. 


The defendant joined in demurrer, which was argued in this term 
by Serjeant Davy for the plaintiff, who inſiſted that the plea was 
bad, both in form and ſubſtance ; the plea begins, and he ſaid Ann 
White, who is not named in the declaration, ſo the plea is no 
anſwer to it; who is ſued by the name of Harriot Ford ſpinſter, 
but the plea doth not ſay by whom ſhe was ſued, the plea ought 
to have mentioned that the was ſued by the plaintiff, and of 
that opinion was the court, 


Walker Serjeant for the defendant, ſaid the plea was well 
enough, and that the words he ſaid were only ſurpluſage, but 
the court thought otherwiſe, ſo he moved for leave to amend 
the plea on payment of coſts, which was granted per curiam. 


- 


Frogmorton on the demiſe of William Wright verſus 


| Sarah Wright widow, and Sarah Kerſhaw widow. 
„o 
or only for JECTMENT for two meſſuages, two cottages, two 
life p fed oy E. barns, two ſtables, three acres of land, two acres of mea- 
the Ks of ; 
13 dow, and three acres of paſture, and common of paſture, with the 
watch begins appurtenances in Seacroff, in the pariſh of Whitchurch other- 
23 wiſe N Hitgiræ in tae county of York ; the defendants pleaded 
all my tem. not guilty, whereupon iſſue was joined, which came on to be tried 


poral cate at the laſt aſſizes holden for the county of Yor+ before Mr. 
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we 34505 Juſtice Gould, when it appeared in evidence as follows, viz. 
thereot as 
less. That W/i/l'am Mrigbt being ſeiſed in fee of the premiſes in 


queſtion, being #7 houſes in Seacroft, and à Croft, with the ap- 
3 | purtenances 
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purtenances duly made his laſt wwi/l and teftament in writing, 
bearing date the 19th day of March 1728-9, in the words fol- 
lowing. In the name of God amen. I William Viicht of S:2- 
craft ſenior huſbandman, and in the pariſh of 7bic4;rþ in the 
county of York, being in good and perfect mind and memory, 
praiſe be therefore given to Almighty God, do make and ordain 
this my laſt , and Ze/Zament in manner and form following, 
that is to ſay, Firſt and principally I commend my foul into 
the hands of Almighty God, hoping through the merits, death 
and paſſion of my Saviour Jeſus Chriſt, to have full and free 
pardon and forgiveneſs of all my fins, and to inherit everlaſt- 
ing life; and my body I commit to the earth to be decently 
buried at the diſcretion of my executor hereafter named. And 
as touching the diſpgſition of all my temporal eſtate as it hath 
leaſed Almighty God to beſtow upon me, I give and diſpoſe 
thereof as followeth. Inprimis, firſt of all, I wil that my debts 
and funeral charges be paid and diſcharged. Item, I give unto 
Henry Wright and Nathan Wright my nephews, two houſes at 
Bank in Leeds, with a croft and appurtenances belonging to 
them, to be equally dealt between them; Item, I give unto 
William Wright my Nephew, two houſes at Seacreft, with a croft 
and appurtenances belonging to them, now in the o cupation of 
ahn Carter and Elizabeth Thornton; Item, I give unto An 
I/rizht my niece the ſum of twenty pounds, to be paid out of 
my copyhold eſtate at Morwrck ; and item, I leave unto Dorothy 
I, "right my niece twenty pounds to be paid out of the ſaid Mor- 
c land; Item, I give unto Thomas Smith my nephew the ſum 
vt ten ſhillings ; Item, I leave to Mary $:1th daughter of Tho- 
mas Smith ten ſhillings ; Item, I leave unto Thomas Smith junior 
ten (ſhillings ; Item, I leave unto George Smith junior ten ſhil— 
lings; {tem, I leave unto Sarah Smith the ſum of ten ſhillings ; 
Item, I leave unto / Smith fon of Thomas Smith ten ſhillings ; 
Lem, I leave unto 1/i./tam Smith ſon of Thomas Smith ten ſhil- 
lings; Iten, I leave unto George Smith my nephew the ſum of 
ten thillings ; Lem, I leave unto John Sm:th ſon of George 
Smith ten ſhillings ; Item, I leave unto Henry [/right my brother 
tive ſhillings in the year as long. as he liveth, to be paid at two 
It days in the year, that is, half a crown at the firſt half ycar 
aiter my death, and ſo every half year ſo long as he liveth ; and 
it is my will further, that none of the houſes and land named above to 
be entered 10 by the above-named Henry Wright, Nathan Wright, 
and William Wright until the deceaſe of my executor ; Item, I leave 
unto Nathan Wright my own brother to be full executer of all 
goods and chattels whatſoever, and to be full executor of this 
my laſt w and teſtament ; and I do hereby revoke, diſannul and 
make void all former / and teftaments by me heretofore made. 


That 


— — on oy — 
* © —- 


1 . * 
5 — , 


— 4 


pw C_- 
— 


2 — N 
— — | 
— 24825 > 
—— 1 S % 

2 * — 

= 9 —_— Ps 

— —— — — — — - * 

— : — — . = 


3 
— — — 


— — _— 
1 _ _ 4 
=” 
* © - 
— 


— — 2 - <-w. — "A. 
— — - 
- — . 
6 . 2 w# — 


2 = 
. — W 
. . = 
— - We '2 
. >. " 


3 —̃ —-— 


— 

— - 

S * - s 
_ 


” - 
PP G 
—_ — 
A * 5 
— 1 — — 
TO IE > 


— — 


4 
om 

2 Aa 4 

Wu * ” _— d 


— — 
ex 7 


-- 


— a, 


— 4 * 
— 


= - 
r 


EC 


* £ 4 
— OO 
W-— — 


— 


—— — 


= 
—_ — 
— 


+ al he 


2 

: 
, 
.— * 


—— 
214 
— 


5 * * 
- 6 — —T—P— 
l 8 — 


— 


+ 
\ 

* 
4 
A. 


416 


Eaſter Term 13 Geo. 3. 1773. 


- 
— — 
* * _— 
— Ie Sq 
- 
— 
_ > _ my = <—— 


— 


That the ſaid teſtator ſoon afterwards died ſeiſed of the pte- 
miſes, without altering or revoking his ſaid w2//. 


That at the time of making the vill he had two brother; 
Henry and Nathan, and that Henry ſurvived the teſtator about 
three years, and died without iſſue. | 


That Nathan, at the time of making the w/l, had three ſons, 
Henry his eldeſt, Nathan the ſecond, and Milliam the youngeſt, 
all named in the vil. 


That Nathan the teſtator's brother ſurvived the teſtator about 
ten years, and upon the death of Nathan, between thirty and 
forty years ago, William his ſon entered upon the premiſes in 
queſtion and held then ti! June laſt, leaving by the defendant 
Sarah his widow a ſon now an infant. 


That Henry the c:ieft fon of Nathan the brother died about a 
year ago, leaving Ailliam the lefior of the plaintiff his eldeſt fon 
and heir at law, and who 1s alſo heir at law to the teſtator. 

Whereupon a verdict was given for the plaintiff, ſubject to the 
opinion of this court upon the foliowing queſtion, “ Whether 
« the plaintiff is intitled to recover.” | 

James Wallace for the plaintiff. 
7 himas i} alter for the defendants. 
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his caſe was argued at the bar in this term by Serjeant Bur- 
lard for the plaintiff, and Serjeant Halter for the defendant. 


Serjcant Eirlind—The queſtion is, whether William Wright 
the youngeſt fon of Natha, // right (the teſtator's brother) and 
nephew of the teftator took an eitate in fee, or for life only, in 
the two houſes at Seacro/?, with a croft with the appurtenances, 
being the premiſes now in queſtion, by the deviſe in the %, 
which runs thus, dig. * As touching the diſpoſition of all my 
temporal eſtate, I give and diſpoſe thereof as followeth, [:- 
« pres, Firſt of all, Lα that my debts and funeral charges 
„ be paid and diſcharged; Item, I give unto Henry li rgb 
and Nathan Ji right my nephews, two houſes at Bank in 
« Leeds, with a croft and appurtenances belonging to them, 
to be equally divided between them,” then follows the de- 
viſe whereupon the queſtion ariſes; © Tem, I give unto ham 
« }tr:ght my nephew two houſes at Seacr;f# with a croit and 
„ appurtenances belonging to them, now in the occupation of 
% Tobn Carter and Elisabeth Thornton,” then he gives ſeveral 
ſmall legacics, and to his brother Henry five ſhillings in the 

I | year 
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year as long as he liveth; and then he goes on and ſays, And 
„it is my bill that none of the houſes and land named above 
to be entered to by the above-named Henry Wright, Nathan 
« Wright, and William Wright, [his three nephews] until the 
« deceaſe of my executor ; Item, I leave unto Nathan IWright 
« my own brother to be full executor of all goods and chattels 
« whatſoever, and to be full executor of this my laſt n, and 
«6 teſtament. 


I am humbly to contend that William Wright the nephew of 
the teſtator (and youngeſt ſon of Nathan right the youngeſt 
brother and executor of the teſtator) took an eſtate for life only, 
after the death of his father Nathan the executor, who took 
an eſtate for life by neceſſary implication in all the houſes and 


lands. 


expect it will be argued on the other ſide that by theſe 
words, dis. As touching the dilpoſition of all my temp ru eſtate 
« as it hath pleaſed Almighty God to bejtow on me, I diſpoſe there:f 
« as followerh,” that William the nephew took a fee in the pre- 
miſſes in queſtion, by the intention and meaning of the teſtator. 


* 4 of 
** 7 * * ä 
i « wa N * 


Lord Chief Juſtice—Then let us hear my Brother Walker. 


Serjeant Walker —I humbly contend tht Milliam Wright the 
deviſee of the premiſes in queition took an eſtate in fee therein, by 
the intention of the teſtator, taking his whole , together; theſe 
words all my temporal eſtate as it hath pleaſed Cod to beſtow on 
mne, carry all the real eſtate in fee, and all the perional eſtate. 
So is Tanner and Wiſe 4 P. Williams 295. The teſtator's vl 
in that caſe was in this manner; „ In the name of God ame, 
As to all my temporal eſtate with which it hath pleaſed God 
eto bleſs me, I diſpoſe of the ſame as follows: I wi! that my 
* debts be paid;” after, he diſpoſed of ſeveral pecuniary and 
other perſonal legacies, gave 4s. a week to a relation for her 
lite, then came theſe words, All the reit of my eltate, goods 
and chattels whatſoever, real and perſonal, I give to iny be- 
© loved wife, whom I make my executrix;” the teſtator died 
poſſeſſed of leaſes for years, and ſeiſed of lands of inheritance in 
tee-fimple. And Lord Chancellor Ta/bst with great clearne!s 
Gecreed, that all the real eſtate did well pats by the w:// to the 
teſtator's wife and her heirs. He alſo cited Herder verſus Smith 
Prec. in Canc' 264 ; Trott. verſus Vernon, ibm. 430. heachcroft 
verius Beachcr-ft, 2 Vern. 690. I deviſe all my land and ſtate, 
carries a fee, theſe words carrying not only the land but alſo 
the teſtator's intereſt in the land. Salk, 230. the Duke of bol- 
tcu's Cale, | 
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To this, Serjeant Burland was ready to have anſwered for the 
plaintiff, but was prevented by the Lord Chief Juſtice, who ſaid 
there was no difficulty in the caſe ; and after ſtating the caſe as 
above, gave his opinion for the plaintiff the heir at law to the 
following ettect. 


Lord Chief Juſtice De Grey—There is no caſe where the 
teſtator makes uſe of theſe or the like words, “ As touching the 
e diſpoſition of a! my temporal eſtate, I give and diſpoſe thereof 
& as followeth, and immediately afterwards deviſes his ſeveral 
eſtates or his ſeveral lands to divers perſons, that ever was de- 
termined to carry a fee; “ Al my temporal eſtate I give and dijþoſe 
« thereof as followeth,” and then he deſcribes the eſtate or land, 
and gives to his nephews Henry and Nathan two houſes and a 
croft at Ban in Leeds, and to his nephew William two houſes 
and a croft at Seacreſt, which words are only deſcriptive of the 
particular eſtates or lands as to locality, not of the quantity of 
his eſtate in thoſe lands, ſo do not carry a fee. 


It may ſeem probable that the teſtator's intention was that 

his nephew Willlam ſhould have a fee, but it is a clear rule that 

Jl; dert. there mult be expreſs words, or a neceſſary implication, to diſ- 
ebrolete. fete {inherit the heir at law ; neither of theſe appear in the preſent 
Hh 1-<+ be. 4 caſe, and therefore the legal operation of the words of the «vill 


tov 4 He ior >, muſt govern. 


By the words all my eftate, he muſt be underſtood to mean the 
thing, vig. his lands and not the quantity of eſtate [a fee] which 
he had in thoſe lands. There 1s a great difference between the 
deſcription of the thing, eſtate, or lands deviſed, and the quantity 
of intereſt or eſtate in the thing eſtate or lands deviſed. | 


The word hered:taments may in a vill be a fee; ſo if I make 
one my heir; or the word reverſion may give a fee; but all 
implied deviſcs in fee are ſubject to reſtrictions ; as, I“ give all 
my eſtate in ſuch a place to A. B. or I make ſuch a one my 
heir for life,” carry only an eſtate for life. Some words, as,“ I give 
all my tenements, lands, houſes, farms; of themſelves, never 
carry more than a deſcription of the hing per ſe. It is true 
where there's 2 purpoſe or intention joined to ſuch words, as“ I 
give my houſes to A. B. to pay my debts,” thoſe words carry a 
a fee ; ſo if a deviſe to fell, is a fee; or a deviſe of houſes 
charged with debts which takes money out of the pocket of the 
Gevilee, is a fee. It does not appear in this caſe that the teſtator 
has charged the lands in queſtion with any debts ; he defires his 
debts to be paid but doth not ſay out of what eſtate ; the caſe of 
Jauner verſus iſe, 3 Willams 295. is very different, and doth 
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not apply to the preſent caſe ; hat was a deviſe of the reſidue 
of all his eſtate real and perſonal, and had relation to what went 
before in that w, where words taken by themſelves [in a ww] 
may only give an eſtate for life, yet by relation to other words 
in the will, they may carry a fee, Green verſus Armſtced, Hob. 6 1 
and in Salk. 234. The deviſe of the Bell Tavern would not 
have carried a fee, but by connecting it to what went before. 
Upon the Whole J am of opinion that William the nephew 
took only an eſtate for life, and that the leſſor of the plaintiff 
who is heir at law to the teſtator is intitled, ſo the poſſea muſt 
be delivered to the plaintiff, And of the ſame opinion was the 


whole court. 


Judgment for the plaintiff. 


Tiffen Eſq. demandant ver/us Clarke, gent. tenant. In 
a writ of right, patent, 


Adder, FR ANCIS Yohn Tiſſen Eſq. by John Vernon his 

(to wit) attorney demands againſt Goorge Clarke, gentle- 
man ten meſſuages, ten gardens, one ſhop, two coach-houſes, 
three ſtables, and two acres of land with the appurtenances, in 
the pariſh of Saint John Hackney, as his right and inheritance 
= by writ of our Lord the King of right, and thereupon he ſaith, 
= that Francis Tifjen Eſq. father of him the ſaid Francis John 
= was ſeiſed of the tenements aforeſaid, with the appurtenances in 
his demeſne as of fee and right in the time ot peace in the 
time of our Lord George the firſt, late King of Great Britain, 
(to wit) within ſixty years now laſt paſt, by taking the explces 
thereof to the value, &c. and from the ſaid Francis the father, 
the right deſcended to the ſaid Francis Fobu, who now demands 
as ſon and heir of the ſaid Francis his father. And that ſuch is 
his right he offers, &c. 


And the ſaid George Clarke by John Swale his attorney comes 
= and defends the right of the ſaid Francis John Tifſen, and the 
Vein of the ſaid Francis Tiffen, when, &c. and the whole, Sc. 
and whatſoever, &c. and moſtly of the tenements aforeſaid as 
of fee and right, Tc. and he puts himſelf upon tie grand aſſize 
of our Lord the King ; and he prays a recognition to be made, 
wither he the ſaid George Clarke has a greater title to hold the 
tenements aforeſaid with the appurtenances, to him and his 
heirs as tenants thereof, as he now holds the ſame ? Or whether 
the laid Francis John Tiſſen has title to hold the tame tenements 
with the appurtenances, as he has above demanded the ſame, 


Ec. and the ſaid F rancis Jobn Tifſen doth the like. 
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The tenant by leave of the court pleaded another plea in bar, 
that a fine with proclamations was levied of the lands in queſtion 
in Michae/mas term, 16 Geo. 2. and non- claim 


Whereupon it was moved by Serjeant Burland for the deman. 

dant, that the tenant might ſhew cauſe why one of his plea; 

ſhould not be ſtruck out; becauſe upon the firſt plea [which i; 

The m/s the general iſſue] the m/e is joined upon the mere right, which 
3 can only be tried by the grand affize, which mult conſiſt of tour 
to be tried by knights of the ſaid county girt with ſwords, and twelve other 
the grand jurors, in all ſixteen jurors or recognitors ; but the iſſue to be 
aſhze. joined upon the plea in bar of a fine and non-claim, muſt he 
Booth 101. tried by a common jury of twelve, and there cannot be one 


ſect. 41. wenire to try both iſſues. 


Upon ſhewing cauſe by Serjeant Waker for the tenant, 
Every thing WÞy one of the pleas ſhould not be ſtruck out, the whole court 
may begiven ſeemed to be of opinion, that every thing may be given in evi- 
ji pag dence upon the ze joined upon the mere right, except collateral 
iſle except 70417 arty, Brooke Droit, pl. 48. but did not give any poſitive 
callateral Opinion. 

Warranty. 
Whereupon the Serjeants for the demandant and tenant agreed 
that a rule ſhould be made by conſent, that the plea in bar of 
a fine and non- claim ſhould be ſtruck out, and that upon the 
trial, the tenant ſhould be at liberty to give in evidence upon the 
firit plea, a ine acknowledged to the uſe of the tenant in fee 
with proclamations, and that the demandant or his father never 
made any entry to avoid the fine; and that the demandant 
thould be at liberty to give in evidence, that the parties to the 
fine, or any of them at the time of levying the ſaid fine, had 
nothing in the premiſes the tenements in queſtion ; fo the rule 

was drawn up accordingly. 


Nota. This cauſe was tried at the bar afterwards in Eaſter 
term, in the fourteenth year of his preſent Majeſty, when 


the grand afjize found a verdict for the demandant Tiſen. 
| AC art G6. {/. A iur. f. AE | 
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Thomas Miller's caſe. C. B. 


OP TROY 


HE King's writ of habeas corfus iſſued out of this court, 
directed to the warden of the Fleet, to have the body of 
Thomas Miller in his cuſtody before the juſtices here, togethet 
with the day and cauſe of his being taken and detained ; the 
tenor of which laid writ, the indorſement thereon, and the te- 
turn thereof are in the words following, (v:2.) 


I George 
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Cette the third by the grace of God of Great Brit als. France g 


nd Treland, King. defender of the faith, Sc. To the warden of S. 1 1175 
vir priſon of the "Fleet or his deputy there, greeting. 5 e com- of tue 324 of 
mand you that you have before our Juſtices at Weſtminſter A 


od. 


75 ey the tour th day of May next, at the Gt tting of the . On 

* av. the body of Themas Miller in our faid prito: in your 
71 Jetained as it is ſaid, by whatever name the faid 7e 
er is therein called, together with the day and cauſe of his 
being taket and detained, to do and receive what our (:id jut- 
tices mall then and there conſider of him in this behalf, and 
have you then there this writ ; witnets Sir J/,//;zam De Grey Knt. 
at Weſtminfier tae riventy-eighth day of Apru in the thirteenth 


VCAar ot OUT reign. 


T. ndr ſod Henry Townly WW, ard, 29th April 1773. 


Py . 


„ II. J. Iard 4 By rule of court dated the 28th Arri! 1773. 


19 


Niller's attorney, L By the ſtatute of the 32d of Char. es the 2d. 


By virtue of this writ to me directed the body 
of the within named Thomas Miller before 
Thus indorſed. the juſtices of our Lord the King within 

written, at the day and place within contain- 


{by the TY / gen 


| 
of the Fleet ) ed I have ready, as is to me within commanded. 
priſu. | The Anſwer of 
John Ey. 0  Elq. warden of tae priſon of our 
(Lord the King, of the Fleet. 


The Fleet (to wit) 1 Jen Fyles Eſq. warden of the priſon The ſchedule 
ct our Lord the King of the Fleet, to the juſtices of our Leds 
% King at WVeltmniſter, molt humbly certity and return, that u ning the 
before the coming of the writ of our ſaid Lord the King to this tegura there- 

hedule annexed and to me directed, (that is to ſay) on the 5 
twenty-ſeventh day of February in the year oi our Lord one 
thouſand {even hundred and ſeventy three, Thomas Miller in the 
id writ named, was brought into the ſaid priſon of the Fleet 
and is now detained under my cuſtody in the faid priſon by vir 
tue of ag. order under the hands and feals of the major part of 
tae com: 8 in a commiliion of bankrupt aw arded and 
ard. gainſt one Samuel Cole; the tenor of which tad order is 
in the w vords and figures following (that is to ſay) at the Crow 
Kali Tavern in Chancery-lane, in the county of Aide, 
ne 26th day of February 1773, whereas the 4 g's Majeſty's 
commiſſion under the Great Seal of Great Britain, grounded upon 
the ſeveral ſtatutes made and now in force concerning bank= 
Pe, or ſome or one of them, aring date at I/e e/tminfler the 
ſecond day of June, in the twe Iſh year of his preſent Ma- 
jeſty's reign is awarded and iſſued againſt Samuel Cole, of the 
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pariſh of Saint Paul Corert © arden, in the county of Midd eſex 
mercer, dealer and chapman, directed to 5% n Seare, Foyle 
Ii a ler, Abel Moyſey Etquires, Henry Barnes and Thomas Griſithe 
gentlemen, or any four or three of them. And whereas the ſaid 
commiſlioners in the ſaid commiſſion named, or the major part 
of them, having begun to put the ſaid commiſſion in execution 
upon due examination of witneſſes, and other good proofs upon 
oath before them had and taken, did find that the faid Samys! 
Coe before the date and ſuing forth of the ſaid commiſſion did 
become bankrupt, within the compaſs, true intent and meaning 
of ſome or one of the flatutes made and now in force concern- 
ing bankrupts, and did adjudge and declare the ſaid Samuel Cole 
a bankrupt accordingly, And whereas on the twenty-fixth day 
of February one thouiand ſeven hundred and ſcventy-three, J- 
mas Mill:r of Goldjmith-f{reet in the city of London, weaver, was 
{ummoned to appear before us whoſe hands and ſeals are here- 
under ſubſeribed and ſet, being the major part of the commil- 
noners in the ſaid commiſſion named and authorized, at fix of 
the clock in the afternoon of the day laſt aforeſaid, at the Crown 
and Rolls in C hancery-lane, in the county of Midd!e/ex aforeſaid, 
in order to be examined touching the diſcloſure and diſcove 

Gt the ſaid bankrupt's eſtate and effects; and whereas we the 
ſaid commiſſioners met at the place aforeſaid, when and where 
tac füd Thomas Atlier, in obedience to our ſummons, appeared 
before us, and he being aſted upon oath ſeveral queſtions touch- 
ing the diſcovery of the ſaid bankrupt's eſtate, he did not in our 


judgwent and opinion fully make anſwer to feveral queſtions at 


that time by us put to him. And the ſaid Thomas Miller being 
alced by us amongſt other queitions, which were neceſſary for 
the diſcovery of the faid bankrupt's eſtate, * W//hether or not he 
0 purchcjed by a breker two certain bates of china fit, of the vaiue 
« of two hunared and ſeventy pounds or thereabouts, mentioned in 
« tve latter part of his examination, taken b fore us on the 
« twenty-third day of i ebruary inſtant,” (which ſaid exami- 
nation was then and there read to him) “ or whether be cc 
« form any belief, whether he bought them by a breaker or not * 
The ſaid Thomas Miller for anſwer ſaid, He could no: poſ- 
« ſittoely recoliect whether be had bought the ſime by a breker er. 
« rot, vut ſhould rather believe he bad bought the ſame by a broker. 


And the ſaid J,’ Miller being further aſked, ** J/bether er 


% nat he believed he had bought the faid two bates of fie vy © 
« broker * He ſaid, © He could not give any other anſwer, ' 
„ than the above-mentioned. And the ſaid i homas Miller 
being told by the ſaid commiſſioners, that the above-mentioned 


was not a full anſwer to their queſtion ; and being fur- 
11:7 aincd, © Velber by the words [he ſhould rather believe] in 
« þig 
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« his ſaid anficer above-mentiined be meant, that he did believe 
« the faid two bales of fi were bought by a broker, ar whether 
« þ.» meant t9 ſay he did believe that the ſaid ties bales of folk 
« were not bought by a broker?” He the ſaid Thimas Miller re— 
fuſed to anſwer “ whether he did believe that he had bought the 
« ſaid tere bales of fiik by a broker, or whether be dd believe 
« that he hid not bought the ſaid two bales of fi by a broker ? 
And for that the ſaid Thomas Miller in other reſpects miſbehaved 
himſelf to us, we the major part of the ſaid commiſſioners in 
the ſaid commiſſion named, do therefore by virtue of the ſaid 
commiſſion, and of the ſeveral ſtatutes now in force concerning 
bankrupts, ſome or one of them herewith ſend to you the keeper 
or warden of his Majeſty's priſon of the Fleet, the body of the 
ſaid Thomas Miller; and do hereby command and require you 
the ſaid keeper or warden to receive him into your cuſtody, 
and him there ſafely keep, and there to remain without bail or 
mainprize until ſuch time as he the ſaid Thomas Miller ſhall 
ſubmit himſelf to us the ſaid commiſſioners or the major part 
of the commiſſioners in the ſaid commiſſion named, and full an- 
{ver make to the ſaid commiſſioners to all ſuch queſtions as ſhall 
Ve put to him as aforeſaid, and according to the true intent and 
nc2ning of the ſtatute or ſtatutes in that caſe made and pro- 
ided ſome or one of them; and this ſhall be your authority for 
10 doing. 


John Soare, (L. S.) 
Foroler Haller, (L..) 
Thomas Griffiths, (L. S.) 


To Janet Paris our meſſenger, and) 
IFilliam Stadden and Endymion Por- 
ter— To all conſtables and others 
his Majeſty's officers of the peace to 
whom theſe preſents ſhall come, re- 
quiring and commanding him or them \ 
to be alding and aſſiſting in the exe- | 


cution of this our warrant as occaſion 
hall offer; and alſo to the keeper or 
warden of his Majeſty's priſon of the 
Fleet in the city of London, or his 
d-puty or deputies. 
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And this is the cauſe of taking and detaining the ſaid 79a 
Miller, whoſe body I have ready according to the command of 
the ſaid writ hereunto annexed. 


Miller being now brought to the bar, the babcas corpus and 
the return thereof being read and filed, Serjeant Burland took 
ſeveral 
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ſc eral exceptions to the 7ofurn, that it thereby appeared the 
commitment was illegal. 


1{t. Obection. That the commiſſioners have not ſer ſorth 
that they took the oath to authorize themſelves to execute the 
ſeveral powers and truſts repoſed in them, as commiſſioners in 
the commiſſion of bankrupt againſt Samuel Coe; that it ought 
to appear that theſe three commiſfhoners (particularly) who com- 
mitted Miller to the Fleet, did take the oath beſore they acted 
under the commiſſion. 


2d. Objection. That they have not ſet forth that Samucl Co; 
was a trader, and the other requiſites neceſſary to make him 
liable to become a bankrupt, 


zd. Objection. That the commiſſioners have not conformed 
themſelves to the at. 5 Geo. 2 ch. 30. ft. 17. whereby it is 
enacted, that in cate any perion ſhall be committed by the com- 
miſſioners for refuſing to anſwer, or not fully anſwering any 
queſtion, the commiſtoners ſhall in their warrant of commit- 
ment ſpecify ſuch queſtion ; they have not fully ſpecified the fir 
gucllion, but the ſame refers to a former examination of Miller 
on the 23d of February, which examination, or any queſtion 
then put to Miller do not appear to the court; as the queſtion 
put to Miller on the 26th of February refers to a former exa— 
mination, they ought to have ſtated the gue/ton put to Miller on 
that former examination on the 23d of February in hc verbs, 
that the court might judge whether the ſame was material or 
relevant for the diſcovery of the bankrupt's eſtate and effects; 
but 2s it ſtands upon this return of the habeas corpus, the court 
cannot form any judgment what the queſtion related to, or how 
it was material; and they might as well have aſked Miller whe- 
ther the horſe which won the lait match at Neromarfget was 
bonght by a broker or not.—It doth not appear to the court a. 
it ought, that the queſtion was material, and that. Meiler was 
bound to aniwer it. 2 Stra. 880. ſo he ought to be diſcharged. 

4th. Objection. But ſuppoſing the queſtion to be well enong? 
ſtated, I tay Miller has fully anſwered it; as appears by the 
return. 


th. Objection. It appears by the concluſion of the return, 
that the commiſtoners have committed Miller to the Feet, 
<< thete to remain without bail or mainprize until ſuch time 2 
„he the ſuid Thomes Miller ſhall ſubmit himſelf to us the faid 
„ cmi ners, or the major part of the ſaid commiſſioners 


| iſlion named, and full anſwer make to the 
ſaid 


* 
4 
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« ſaid commiſſioners, to all ſuch queſtions as ſhall be put to him as 
« aforeſaid, and according to the true intent and meaning of 
« the ſtatute or ſtatutes in that caſe made and provided, ſome 
« or one of them.” He is hereby committed until he ſhall an- 
(wer all ſuch queſtions as ſhall be put to bim; here the commil- 
ſoners:have exceeded their authority, moſt clearly; for no man 
can ſay that Miller can be lawfully detained in priſon until he 
ſhall anſwer all ſuch queſtions, as ſhall be put to him by the com- 
miſſioners. It ought to have concluded as it was in Perrott's 


caſe, viz. © until he ſhall anſwer to the queſtions fo put unto 
him, [as were ſpecified in hat return] by us as aforeſaid.” See 


Bracy's caſe, 1 Ld. Raym. 99, 109. 


In anſwer to the firſt objection it was ſaid by Serjeant Davy, 
that it ſufficiently appeared to the court that the commiſſioners 
had authority to act under the commiſſion iſſued againſt Cole, 
becauſe it was ſtated they are commiſſioners, and had acted 


therein. 


To the ſecond objection, that it doth not appear that Cole 
was a trader and liable to become a bankrupt, he anſwered, 
that it appeared to the court by the return, that the commiſ- 
fioners put the commiſſion in execution, and, upon due exami- 
nation of witneſſes, and other good proofs upon oath, did find 
that Cole, before the date and ſuing forth the commiſſion, did 
become bankrupt, which the Serjeant ſaid was ſufficient, without 
ſetting forth all the particulars requiſite to make a man liable to 


become a bankrupt. 


To the third objection, That the queſtion referred to a former 
examination which was not ſtated, he anſwered, that there was 
no occaſion to repeat it, becauſe it is ſtated that the ſaid former 
examination was then and there read to him [Miller] and the 
queſtion being put to him, as above, touching his purchaſing the 
two bales of filk, he did not give an anſwer to the ſatisfaction of 
the commiſſioners. 


To the fourth objection he anſwered, by infiſting that Miller 
had not given a full anſwer to the queſtion * Whether or not 


© he purchaſed by a broker two certain bales of Chua filk of 
© the value of 270/. or thereabouts, mentioned in the latter 


** part of his examination, taken before the commiſſioners on 
the 23d day of February inſtant, (which examination was then 
and there read to him) or whether he could form any belief 
* whether he bought them by a broker or not? his Miller's] 
** antwer being, that he could not poſitively recollect whether 
* he had bought the ſame by a broker or not, but ſhould rather 
* believe he had bought the ſame by a broker; the Serjeant ſaid 
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this was not a full anſwer to the ſatisfaction of the commic. 
ſioners, and therefore they committed him; and he further ſaid 


he would put the cauſe upon this ſingle point, vis. that the 
queſtion was not fully anſwered. 


To the fifth objection Serjeant Davy ſaid, he wiſhed it had 
not been mentioned in the warrant, * And for that the ſaid 
«© Thomas Miller in other reſpects miſbebaved himſelf to the con- 
« miſſtoners ; but inſiſted that if there was other legal cauſe 
(beſides miſbehaviour) to commit him, he was rightly impriſoned, 
until he ſhould anſwer 4, ſuch queſtions as ſhould be put to him 


by the commiſſioners, tending to the diſcovery of the eſtate and 
etfects of the bankrupt. 


Serjeant Glynn for the commiſſioners anſwered the objections 
very. much to the like effect Serjeant Davy had done before, and 
therefore I ſhall not make a needleſs repetition, 


Lord Chief Jaſtice De Grey—By the old ſtatutes of bankrupt 
of the 34 & 35 Hen. 8. and 13 Eli. ch. 7. the commiſſioners 
had no power to commit; but they had power to call before 
them perſons to be examined on oath for the diſcovery of the 
bankrupt's eſtate and effects ; and if ſuch perſons, upon exami- 
nation, did not diſcloſe the whole truth of ſuch things as they 
ſhould be examined of, or deny to ſwear, then ſuch perſons 
ſhould forfeit double the value of the goods and debts by them 


concealed. 


The fat. 1 Fac. 1. ch. 15. gives the commiſſioners power to 
commit perſons refuſing to be ſworn, and make anſwer touchin 
the bankrupt's eſtate and effects, this power is adopted by the. 
at. 4 & 5 Ann. cb. 17. And by the 5th of Geo. 2. ch. 30. ſed. 
16. which enacts (amongſt other things) that it ſhall be lawful 
for the commiſſioners to examine every perſon duly ſummoned, 
or preſent at any meeting of the commiſſioners touching all 
matters relating to the perſon and effects of the bankrupt, and 
any act of bankruptcy committed by him, and alſo to reduce 
into writing the anſwer of ſuch perſon, which examination the 
party examined is required to ſubſcribe, and in caſe ſuch perſon 
thall refuſe to anſwer, or ſhall not fully anſwer to the ſatisfaction 
of the commiſſioners all lawful queſtions put by them, Sc. it 
mall be lawful for the commiſſioners to commit him to ſuch 
priſon as they ſhall think fit, there to remain without bail until 
ſach perſon ſhall ſubmit himſelf to the commiſſioners, and 
full anſwer make to the ſatisfaction of the commiſſioners, to all 
ſuch queſtions as ſhall be put to him, and ſubſcribe ſuch exa- 
mination as aforeſaid, This ſatute has decided the mode to be 

I | purſued 
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purſued in this matter; in Perrott's caſe of commitment, the 
ueſtions put to him were in writing; and he was committed un- 
til he ſhould anſwer the ſame, which was right. 


In the preſent caſe, Miller had only two ways or means to en- 
able him to anſwer the queſtion put to him, either by recollection 
or belief ; the firſt is &now/edge, and muſt imply conſciouſneſs ; 
but in ſome caſes no traces of a fact remain in a man's memor 
whereby he can reco/lef7 the fact, it is poſſible he may have loſt 
all knowledge of it; and if he has, he can only anſwer that he 
doth not know, or cannot reco/le# the fact. A man may re- 
collect to a certain degree, and though he cannot recollect at one 
time, he may at another: ſuppoſe I may not, or cannot recollect, 
yet I may and can believe I did a certain fact, becauſe you tell 
me you ſaw me do it; then I believe I did it, becauſe I give 


credit to you as a perſon of veracity, How is it in . courts 


of juſtice, when a man ſwears he neither reco/leFs or believes 
that he did ſuch a fat; or that he did or did not do ſuch 
a fact, to the beſt of his 4nowledge remembrance and belli? It 
is certainly a full anſwer. A ſubſcribing witneſs to a bond 
may ſwear he has totally forgot that he ſubſcribed his name as 
a witneſs thereto, and that he cannot ſwear poſitively that he ſaw 
the obligor ſeal and deliver the bond ; but ſeeing his own hand- 
writing ſubſcribed as a witneſs to the execution thereof, he ma 

{wear he believes he ſaw the obligor execute the bond; and ſuch 
anſwer would be ſatisfactory to the court. Suppoſe a banker 
was upon examination aſked whether he paid ſuch a bill by caſh 
or notes, and he anſwers he cannot tell, but his books may in- 
form him, or his books may be loſt, and his clerks gone away 
from him; if on looking into his books he ſees by the hand- 
writing of his clerks that the bill appears to be paid by caſh or 
notes, he then ſwears to his belzef accordingly ; but if his books 
be loſt or deſtroyed and his clerks are dead or gone, and he then 
{wears he cannot tell, or doth not know whether the bill was 
paid by caſh or notes, his anſwer is full, and ought to be taken 
as ſatisfactory. So a merchant buying many goods may have 
forgot, and cannot reco/lec# or be able to ſwear whether he 


bought a certain particular parcel and ſort of goods by himſelf or 
a broker. But, 


To come to the preſent caſe ; the examination was to find out 
whether the two bales of filk were or were not the property of 


Cole the bankrupt, ſo the queſtions put to Miller ſeem to be 
material, | 


The 1ſt Queſtion is Did you purchaſe by a broker the two 
bales of filk ? His anſwer was, I cannot poſitively recoliect 


«© whether 
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you bought them by a broker or not? His 


« whether I bought them by a broker or not;“ this is a ſw. 
cient anſwer, as it ſeems to me. 


The 2d Queſtion 


« Can you form any belief whether 


nſwer was, « [ 
« ſhould rather believe I bought them by a broker.” TI think 


this anſwer amounts to a degree of belief ſufficient to anſwer 
civil purpoſes. If an heir at law, in a court of equity, was tg 
{wear in his anſwer that he rather believed his anceſtor made and 
left a vill, the court would hold him to it.—I think in this 
caſe Miller would be liable to be convicted of perjury if it could 
be proved that he bought the filk himſelf, and not by a 
broker. 


The 3d Queſtion—“ Whether or not do you believe you 
« bought the two bales of filk by a broker? His anſwer was, 
] cannot give any other anſwer,” (that is to ſay,) than I have 
now given, viz. © I cannot politively recollect, &c.” but] rather 
believe, &c. 


The 4th Queſtion—<* Whether by the words T ſhould rather 
believe I bought them by a broker, you mean that you do believe the 
„two bales of filk were bought by a broker, or whether you 
«© meant to ſay, you do believe that the ſaid two bales of ſilk were 
not bought by a broker?” Miller refuſed to anſwer this 4th 
queſtion, and this is the only cauſe of committing him ; I think 
in my conſcience he had before ſworn to a degree of belief ſuf- 
ficient to anſwer civil purpoſes. 


The concluſion in the warrant of commitment ſeems to be 


wrong, but as to this point I give no opinion; in Perrott's caſe 
the concluſion of the warrant was right. 


After Miller had ſaid, be rather believed he bought the filk by a 
broker, the commiſſioners might have proceeded to aſk him who 
was his broker, Fc. I am of opinion upon the whole, that 
Miller muſt be diſcharged out of cuſtody. The other three 
zudges were of the ſame opinion, and Miller was accordingly 


diſcharged, 


Trinity 


Trinity Term 


13 Geo. 3. 1773. : 


Golden ver/us Manning and Peyton. C. B. 


London, (YAMUEL MANNING late of the city of Declaration 

(to wit) London inn-holder, and John Peyton late of the _ 
ſame place inn-holder, were attached to anſwer king care to 

Richard Golden in a plea of treſpaſs on the caſe, &c. and where- carry goods | 

upon the ſaid Richard Golden by Richard Rudd his attorney com- 98 

plains, that whereas. the ſaid Samuel and John now are, and for don, and to 

divers years laſt paſt, have been common carriers to carry goods, ver the 7 

wares and merchandizes from the town of Birmingham in the for the — 

county of Warwick to the city of London, and the ſaid Samuel tiff's uſe. 

and John whilſt they were and continued common carriers as I 

. aforeſaid, that is to ſay, on the 1oth day of May, in the year of term lat. 

our Lord 1771, at Birmingham aforeſaid, did receive into their 

care and cuſtody two pieces of ſilk, conſiſting of divers (to wit) 

119 yards of the value of 30 J. in good order and condition, 

being the property of the ſaid Richard Golden, to carry the ſame 

lafely from the ſaid town of Birmingham to the city of London 

aforeſaid, and to deliver the ſame to the uſe of the ſaid Richard 

Golden, at the houſe of one Samuel Ireland in Prince's-/treet 

Spittal-fields London, that is to ſay, at London aforeſaid, in the 

pariſh of Saint Mary Le Bow in the ward of Cheap. And the 

laid Samuel and Jobn on the fame day and year at London afore- 

ſaid, in the pariſh and ward aforeſaid, did undertake to carry 

and deliver the ſaid pieces of filk in manner aforeſaid, for a 

reaſonable reward to be paid them by the {aid Richard Golden; 

nevertheleſs, the ſaid Samuel and John have not, nor hath either preach. 

of them taken care to carry and deliver the ſaid pieces of filk Negligence. 

in manner aforeſaid, but have and each of them hath hitherto 

entirely omitted and neglected ſo to do, 10 that the ſaid pieces of 

lilk, nor any part thereof have ever hitherto come to the ſaid 
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24. Count. Richard Golden or to his uſe. And whereas the ſaid Same! and 
dat 133 John ſo being common carriers as aforeſaid, on the day and yeat 
livecing goods laſt aforeſaid, at Birmingham aforciaid, did receive into their 
Abe care and cuſtody two other pieces of Bak conſiſting of divers, 
jn a realen (to Wit) 119 yards of the value of 30 J. in good order and con. 
able time to dition, being the property of the faid Richard Golden, to carry 
3 ppt the ſame ſafely from the town of birmingham to the City of 
ſogable re- London, and to deliver the ſame in good order and condition 
wara to be and within a reaſonable time to the uſe of the ſaid Richard 
wie e Golden, at the houſe of one Samuel Ircland weaver in Princes-tree: 

Sh1ttal-jields J ondon, that is to ſay, at London aforeſaid, in the 

pariſh and ward aforeſaid ; and the ſaid Sammel and 7h on the 

ſame day and year at London aforeſaid, in the pariſh and ward 

aforeſaid, did undertake to carry and deliver the faid laſt men- 


tioned pieces of filk in manner aforeſaid, for a reaſonable reward 


Breach, to be paid them by the ſaid Richird Golden; nevertheleſs the 


Negligence. (aid Samuel and John did not within a reaſonable time take care 
to carry and deliver the faid laſt mentioned pieces of filk in man- 
ner aforeſaid, but delayed the delivering of the ſaid laſt men- 
tioned pieces of filk an unreaſonable time, (to wit) for the ſpace 
of a year, and behaved themſelves io negligently in the cuſtody 
and care of the ſaid filks, that for want of due care in them and 
their ſervants in that behalf, the ſaid laſt mentioned pieces of 
ſilk were damaged and rendered of no value to the ſaid Richard 

3d. Count. Golden. And whereas on the 10th day of May in the year of our 

2% Lord 1771, at London, (to wit) in the parith and ward afore- 

pine de- ſaid, in conſideration that the ſaid Richard Golden at the ſpecial 

vere 29003 inſtance and requeſt of the ſaid Samuel and John had delivered 
at their ie. to the ſaid Samuel and Fohn divers other goods and chattels, (to 
quelt tobe wit) two other pieces of filk of the ſaid Richard Golden of the 

2 0 value of 30 J. to be ſafely and ſecurely carried and conveyed from 

ningham . ©, ; | 

o London, Birmingham aforeſaid to the city of London, and there (to wit) 

end there de- at Lond:n, to be ſafely and ſecurely delivered in a reaſonable time 


med in® to the uſe of the ſaid Richard Golden, at the houſe of one Samuel 


realonable 


tine tor azea- re/arnd in Princes-ſtrect Spittal-fields London, for a reaſonable re- 
= nee ward to be therefore paid by the ſaid Richard Golden to the ſaid 
— SEAAUe) And John, they the ſaid Samuel and ohn undertook and 
carry faithtully promiſed the ſaid Richard Golden ſafely and ſecurely to 
Ge carry and convey the ſaid laſt mentioned goods and chattels from 
ed ugly, Firminghbam aforeſaid to London aforeſaid, and there fafely and 

ſecurely to deliver the fame in a reaſonable time to the uſe ot 

the ſaid Richard Golden, at the houſe of the ſaid Samuel Ireland 
Prexch of in Princes-/'reet Spitalfields London; and although the ſaid Samuel 
promiſe and and John on the ſame day and year at Birmingham aforeſaid, had 
undertaking. and received the ſaid goods and chattels to carry, convey and 


deliver as aforeſaid, yet the ſaid Samuel and John not regains 
| their 
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their aforeſaid promiſe and undertaking, but contriving and 
ſraudulently intending craftily and ſubtilly to deceive and defraud 
the ſaid Richard Golden, in this behalf have not yet ſafely and 
ſecurely carried and conveyed and delivered the ſaid goods and 
chattels or any part thereof to the uſe of the ſaid Richard Go den, 
at the houſe of the ſaid Samuel Ireland in Princes ſireet Spit la- 
feelds London, or in any other manner to the ſaid Richard Golden 
or to his uſe, although a reaſonable time for the delivery thereof 
hath long fince elapied, and although to do this the ſaid Sanne/ 
and Jon afterwards, (to wit) on the firſt day of No ember in the 
year of our Lord 1772, and very often both before and afterwards 
at London aforeſaid, in the pariſh and ward aforeſ:id, were requeſted 
by the ſaid Richard Golden; but they, ſafely and ſecurely to carry, 
convey and deliver the ſame according to their promiſe and un- 
dertaking, have hitherto wholly re:uſed and ſtill do refuſe ; 
whereupon the ſaid Richard Golden ſays he has damage to the 
amount of 40 J. and thereof he brings ſuit, &c. 


And the ſaid Samuel and John by Carey Bayly their attorney, Pim. 
come and defend the wrong and injury, when, Sc. And as to r- I 
the firſt and ſecond counts in the ſaid declaration mentioned ſay ſecocd counts. 
that they are not guilty of the premiſes above laid to their charge, 
in manner and form as the ſaid Richard hath above thereof com- ni ry 
plained againſt them, and of this they put themſelves upon the , as to the 
country, &c. and the ſaid Richard Golden doth the like, &c. And as belt count. 
to the laſt count in the ſaid declaration mentioned, the ſaid Samuel 
and Fehn ſay that they did not promiſe or undertake in manner and 
form as the ſaid Richard hath above thereof complained againſt 
nem, and of this they put themſelves upon the country, &c. 
and the faid Richard Golden doth the like, &c.; therefore to try 
the ſaid ſeveral iſſues between the parties aforeſaid, the ſheriffs 
are commanded that they cauſe to come here on the morrow of 
tne purification of the blefſed Mary twelve, &c. by whom, &c. 
and who neither, Cc. to recognize, &c. becauſe as well, Cc. 


Upon the trial of this cauſe, « verdict was given for the plain- Cafe fared o- 
tit, with damages and coſts, ſubject to the opinion of this court *** 97194 of 
upon the following cate, ſtated in theſe words, (big.) It ws . 
pearing upon the trial of this cauſe that the defendants were 
common carriers from Birmingham to London; that on the 7th 
day of June 1771, they received a box containing two pieces of 
11k conſiſting of 119 yards, directed to Mr. Samuel Ireland, 
Privces-flreet S»ittal-fieids London; that the box came to the 
dctendant's warchoute in London, on the 8th of June following, 
with no legible directions upon it, where it remained for the 
pace of a year; at which time the plaintiff and Ireland ſettling 
their accounts together, diſcovered the miſtake of this box having 
been ſent by the Birmingham coach, and ot it's no: being delivered; 
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upon which, plaintiff and Jre/and went to the warehouſe and 
found the box, and upon opening it, a letter of advice from the 
plaintiff to him | Ireland] was found therein, and the filks then 
appeared to be damaged to the amount of 29 J. 145. and for that 
reaſon plaintiff and Ireland refuſed to take the box and filks upon 
their being offered to them, and the defendant Manning refuſed to 
make any ſatisfaction for the damage; that the defendants before 
the ſaid time neither delivered the goods, or gave any intellj. 
gence to Ireland of the arrival of the box at the warehouſe ; that 
the name of Samuel Ireland, and place of his abode appears in a 
printed book, being a direCtory containing the names and places of 
abode of merchants and traders, which book they the defendants 
had in their warehouſe, that the way-bi// in the defendant'; 
cuſtody and poſſeſſion contained the name of Samuel Ireland and 
no further directions, that no inquiry was made at the defen- 
dant's warehouſe at Birmingbam of the plaintiff to know where 
Ireland lived, nor was any inquiry made according to the di- 
rectory, and that defendants hire a porter at a ſtated falary by 
the week to carry out goods which come by their coach, and 


receive the porterage of ſuch goods as are ſent out by the faid 
porter. 


The queſtion for the opinion of the court is, whether under 

the circumſtances of this caſe the plaintiff is intitled to recover ? 
T. Walker for the plaintiff. 

J. Burland for the defendants. 


In the debate of this caſe at the bar, Serjeant Malter for the 
plaintiff infiſted, that it was the duty of the defendants to have 
carried and delivered the filks in a reaſonable time after they 
received the ſame at their warehouſe in Birmingham, to Samuel 


 dreland at his houſe in Princes treet Spittal fields London, accord- 


ing to the direction; that when a carrier receives goods to carry 
and deliver them to any perſon at any certain place, he thereby 
undertakes to do what the owner of the goods himſelf was to 
do and intended to have done; and the carrier is anſwerable if 
any damage or loſs happen through his, or his ſervant's negli- 
gence or want of due care, or doth not carry and deliver the 
lame to the per/on, or at the place, according to the direction, 
and this is by the rules and principles of the common law ; the 
carrier is intruſted with the goods to carry and deliver them to 
the uſe of the proprietor thereof, in a reaſonable time, he con- 
tracts to execute at truſt for a reaſonable reward to be paid 
him, and if he be guilty of a breach of hat truſt and contract 
he 1s, by law, anſwerable to the owner in damages.—In this caſe 
the defendants have been guilty of great negligence, for they 
neither delivered the ſilks to Samuel Ireland at his houſe, nor 


gave 


1 4 


COTE II 


Trinity Term 13 Geo. 3. 1773. 


—_— . 


453 


. 


gave him any intelligence of the arrival of the box at the de- 
fendant's warchouſe in Lenden; and therefore Serjeant „alter 


prayed judgment for the plaintiff. 


Serjcant Glynn e cintrd, for the defendants, contended, That 
when they received the goods at their warehouſe in Birmingham, 
they -only undertook to carry them from thence to their ware- 
houte in Londin and no further, and that it was the duty of 
T-el;1d the conſignee, upon the arrival of the goods at London, 
to have then ſent and inquired for the ſame, according to the ad- 
vice thereof which he muſt have received from his correſpon- 
dent the plaintiff at Pirmingbam, as is the conſtant and invari- 
able cuſtom and uſage amongſt merchants and traders, both in 
reſpect to foreign and inland trade and commerce. 


But if what is inſiſted upon for the plaintiff be law, every 
carrier of goods to London, mult not only provide porters for light 
goods, but waggons and barges for the carriage of heavy goods 
trom their reſpective warehouſes to all places within the bills of 
mortality, but this is not the uſage, nor is it practicable, That 
the defendant could not give intclligence of the arrival of the 
goods to Jreland, becauſe there was no legible direction on the 
box, as the caſe ſtates, So he prayed judgment for the 
defendant. | 


Curia. We are to determine this caſe upon the facts and par- 
ticular circumſtances therein ſtated, ſo there is no neceſſity for 
us to confider of the laws in general reſpecting carriers. it is 
ſtated to us, that theſe defendants hire a porter at a ſtated ſalary 
by the week, to carry out goods which come by their coach, and 
receive the porterage of ſuch goods as are ſent out by t porter; 
therefore we apprehend we are bound to ſay, that the defendants 
were obliged to ſend the goods by their porter to be delivered at 
Samuel Ireland's houſe in Princes-ftreet <p! tal-fie/ds, according 
to the direction, and the promiſe and undertaking laid in the 
declaration ; as the defendants conſtantly kept a porter for this 
purpoſe, they engaged and ſpecially undertook in this particular 
cale,] to deliver the goods to Mr. Ireland, by their porter. 


to perſons to whom goods are directed, of the arrival of thoſe 
goods within a reaſonable time, and muſt take fpecial care tha 

the goods be delivered to the right perſon. It was by the ne— 
gligence of the defendants that the direction of the box was ob— 
Iterated, The maſter of a ſtage · coach takes a greater price fur 
the carriage of goods than other carriers, o is certainly bound 
either to ſend out the goods from his warchoule in London to be 
| 5 8 delivered 


OO 


There can be no doubt but carriers are obliged to fend notice Owen ;-, 
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delivered to the perſons to whom the ſame are directed, or to 
ſend notice of the arrival thereof within a reaſonable time; — 
If the defendants in this caſe were to be aſked in what manner 
they uſually deliver the goods at London, they would anſwer, 
Wia always keep a porter at London by whom we ſend out the 
* goods to be delivered to the perſons to whom the ſame are 
directed; our opinion is confined to this particular caſe only, 


Judgment for the plaintiff, 


Boſtock wver/zs Saunders and others. C. B. 


Treſpaſs RESPASS vi et armis, for breaking and entering the 


againſt an _ plaintiff's dwelling-houſe, and continuing therein for the 
exciſe officer n | 
for brealirg {Pace of twelve hours, without the leave and againſt the will of 


and entering the plaintiff, and diſturbing him in the quiet and peaceable poſ- 


the plaintift's 13 7 | 
hacks water ſeſſion thereof to his damage of 100 /. Iſſue being joined upon 


colour ofa the general plea of 77 guilty, this cauſe was lately tried before 
warrant of the Lord Chief Juſtice De Grey, when a verdict was found for the 


com Plaintiff, and 100 4. damages, ſubject to the opinion of the court 
obtained upon this caſe. 
upon the de- 


fendant's own information that he ſuſpected teas were concealed in or about the plaintiff's houſe. 


The defendant being an officer for the duties of exciſe on the 
22d of October 1772, upon oath made by himſelf before two 
commilitoners of exciſe, that he had cauſe to ſuſpect and that 
he did ſuſpect that Zea was fraudulently hid and concealed in or 
about the houſe of the plaintiff in Hatton reet London, ob- 
tained a warrant from the ſame commiſſioners in the following 
words, V/Z. 


Chief office of exciſe in London for the duties of exciſe, &c. 


The warrant, « Whereas John Saunders one of the officers for his ma- 
« jcſty's duties of exciſe hath this day made oath before us com- 
* miti;oners of exciſe that he hath cauſe to ſuſpect, and that he 
« doth ſuſpect that tea is fraudulently hid and concealed in 
tome place or places in or about the houſe of Henry Bot: 
« of Hotten flreet merchant, within the limits of the chief 
« office aforeſaid, with an intent to defraud his prefent majeſty 
« of his duties thereon ; ſetting forth in and by his ſaid oath the 
grund of his ſuſpicion, and the ſame appearing to us to be 
* rcatonable ground of ſuſpicion, we therefore by virtue of the 
e power and authority to us given, do judge it reaſonable, and 


by this preſent warrant under our hands and ſeals, do autho- 
6& fe 
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« rize and impower the ſaid John Saunders to enter into all and 
« every room and place in and about the ſaid houſe, and the 
« out-houſes thereunto belonging, and to ſeize all ſuch Fe and 
« other goods liable to the duties of exciſe, or inland duties 
„upon coffee, tea, Sc. as he ſhall find fo fraudulently hid and 
« concealed, as forfeited to his Majeſty's uſe, together with all 
« the caſks or other veſſels and things wherein the fame ſhall be 
« contained ; and all conſtables and other his Majeſty's officers 
« are hereby authorized and required to be aiding and aſſiſting 
to him in the execution hereof, and for ſo doing this ſhall 
« he to him and every of them a ſufficient warrant. Given 
« under our hands and ſeals this twenty-ſeventh day of October, 
« jn the year of our Lord one thouſand ſeven hundred and 
2 ſeyenty- two. 
A. Lucas. 
R. Stonbewer. 


The officer Saunders by virtue of this warrant entered the 
plaintiff's houſe, and ſearched, but found no tea or other goods 
liable to exciſe in the plaintiff's houſe, 


The queſtion is, whether the plaintiff is intitled to recover, Serj-ant Bar- 
and ariſes upon the Hatute of the 10th of Geo. 1. ch. 10. ſeF. 13. mig nan wg 
whereby it is enacted that if any officer ſhall have cauſe to term 13 Geo. 
ſuſpect that any coffee, tea, &c. is fraudulently concealed in any 3: 
place, either entered or not entered, then, if ſuch place be within 
London or the bills of mortality, upon oath made by ſuch of- 
ficer before two commiſſioners for the duties, ſetting forth the 
ground of his ſuſpicion, the commiſſioners may, by warrant, 
authorize the officer, by day or by night, but if by night, in 
the preſence of a peace- officer, to enter into ſuch places, and to 
ſeize and carry away all the coffee, tea, &c. which they ſhall find 
to fraudulently concealed, as forfeited for the King's uſe, toge- 
thet with the bags, &c. and if any perſon ſhall hinder the of- 
acers from entering ſuch places, or in ſeizing or carrying away 
tuch cee, tea, Sc. the offender ſhall forteit 100 “. 


Sanders the officer, upon his own oath of ſuſpicion that Yea 
was fraudulently concealed in the plaintitt's dwelling-houſe, ob- 
tains the warrant, and by virtue, or under colour thereof enters 
tie plaintiff's houſe, together with the other defendants his 
alliſtants, they ſearch the houſe, but without ſucceſs, for they 
ound nothing, the ſuſpicion was groundleſs; and now the queſtion 
15, whether the plaintiff ſhall have this action. 


It was not proved at the trial, nor is it ſtated to the court, 
what the ground or cauſe of ſuſpicion was, that Saunders had 
| When 
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when he ſwore he had cauſe to ſuſpect that tea was fraudulently 
hid and concealed in the plaintiff's houſe, hat does not! appear 
to the court; they [at the exciſe-oftice] have printed forins of 
theſe informations and warrants with blanks always ready to he 
filled up occaſionally with the names of whatſoever perſons they 
are pleaſed to ſuſpect ; the form of the oath or information runs 
thus, viz, “ A. B. maketh oath that he has cauſe to ſuſpect and 
«« doth ſuſpect that zea is fraudulently hid and concealed in 
« ſome place or places in or about the houſe of C. D.“ and 
thereupon a printed blank warrant is filled up ; then, away 
goes the officer with the warrant and his myrmidons with him, 
and enter the houſe of C. D. by day or by night, with a peace- 
officer (perhaps an ignorant drunken petit conſtable) they ranſack 
the whole houſe, ſearch every room, cheſt, cupboard and drawer 
im it. 


I apprehend, all theſe ſummary juriſdictions given by act of 
parliament, are to be conſtrued and meaſured by the rules and 


principles of the common law, for /eges ipſæ cupiunt ut jure 
regantur. 


How is the law, as to granting warrants by juſtices of the 
peace, to ſearch for ſtolen goods and ſeizing them? They arc 
not to be granted without oath of a felony committed, and that 
the party complaining hath probable cauſe to ſuſpect they are in 
tuch a houſe or place, and do ſhew his reaſons for ſuch ſuſpicion. 
The cxecution of theſe warrants depends upon the event, vg. it 
is lawful if the goods are there; unlawful, if not there; and 
although the juſtice of peace who granted the warrant, and the 
officer who executed it may juſtify in Zreſþeſs, yet the perion 
who makes the information cannot juſtify, 2 H. H. Pl. Cori, 
150, 151. 2 Wilſon, 291, 292. 


Saunders, in this caſe is both the informer, and the officer 


who executes the warrant of the commiſſioners to ſearcl:, upon 
a pretended ſuſpicion that 7ea was fraudulently concealed in the 
plaintiff's houſe, but no ground or cauſe of ſuch ſuſpicion was 
proved upon the trial, or appears to the court, and therefore this 
informer and his aſliſtants, by law, muſt anſwer for the treſpais 
they have committed, without any cauſe whatever, 


The perſon whoſe houſe is ſearched muſt not reſiſt under the 
p-:::ity of 1004. be he ever fo ſure and certain that he has no 
fach thing as any tea, coffee, &c. in or about his houſe ; but at 
the peril of this penalty, he mult peaceably and quietly ſubmit to 
have every room, cupboard, cloſet and drawer in his houls 
opencd and ranſacked, and all his private affairs pryed into, b) 
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any little exciſe-officer who is pleaſed to make ſuch an oath as 
in the prelent caſe ; what a terrible condition are Engliſhmen re- 
guced to, if the plaintiff cannot, by law, recover ſatisfaction for 
te injury which hath been done to him! 


The officer is the informer, to whom the warrant is to be 
granted, and by whom it is to be executed according to the act 
of parlizment ; he is a mere volunteer, and is the perſon whom 
the ſtatute has pointed out to make ſatisfaction if he does 
wrong; he doth not ſtand in the light or fituation of a ſheriff 
or other law officers, who are bound to execute writs and proceſs 
iluing out of the King's courts, without knowing, or being 

ermitted to examine whether the ſame ifſued legally and re- 


gularly or not. 


The flatute of 12 Car. 2. ch 19. to prevent frauds and con- 
cealments of the King's cuſtoms and ſubſidies, was the firſt a# 
which gave ſuch power to enter houſes to ſearch, Fc. but by 
. 4. it is provided that if the information whereupon any 
houſe ſhall be ſearched ſhall prove falſe, the party injured ſhall 
recover his full damages and coſts againſt the informer by action 


of treſpals. 


The flature of 13 © 14 Car. 2. ch. 11. ect. 32. gives the writ 
of aſiitance, and enacts that all perſons aiding and athiting, Cc. 
{hall be ſaved harmleſs; but it has been reſolved that whoever 
enters by ſuch writ of aſſiſtance, if he finds nothing, he is a treſ- 

afler ab initio. This act of o Geo. 1. now under conſideration 
(having followed one or other of the faid acts of Car. 2.) has 
pointed out the perſon who ſhall be anſwerable in treſpaſs it his 
intormation proves falſe. The defendant's information in the 
prelent caſe has proved falſe, and if he is not, by law, anſwerable 
to the plaintiff in damages, the liberty of this country will have 
rcceived a moſt ſevere blow, and every man's houſe, from the 
higheſt to the loweſt, will be open to exciſe and cuſtom-houſe 
otiicers ; the defendants have done wrong, and there is no caſe in 
the law wherein a man ſhall take advantage of his own wrong. 


Serjeant Walder for the defendants It is a general principle of 
law that where any officer acts under the command of a court 
of juſtice, or of a judge or magiſtrate who has juriſdiction, the 
perſon commanded is juſtifiable. In treſpaſs againſt the ſheriff, it 
is enough for his juſtification to ſhew a writ : ſo it is in the caſe 
of his bailiff or officer; with this difference, that the ſheriff muſt 
thew the writ was returned, if returnable ; the bailiff need not, 
becaule it is not in his power. 1 Salk. 408, 409. The ſame 
rule holds in criminal caſes, Moore 408. Broughton verſus Mul- 
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of the magiſtrate, and can no more diſpute his authority than 
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ſhoe, © Falle impriſonment by Brevyghton againſt Muſſtoe, wh, 
«« juſtified, becauſe the plaintiff being in the preſence of a f. 
* of the peace, the juſtice, not having opportunity to cxamin. 
him, commanded the deiendant to take him into his cuſlggy 
„and fafegard until the next day, which he did, being ce 
* which is the ſame impriſonment : and this was held a og, 
« juſtification without alleging the cauſe which the fullice had 
* for impriſoning the plaintiff, and without ſhewing a Warrant 
„in writing, becauſe in the preſence of the juſtice; and the 
Juſtification is as proper for any other man, as it is for the con- 
« flable.” I cite this caſe to ſhew that where the ju/ice has ju. 
riſdiction to command the con/table, he might juſtify although 
the ju/izce had done wrong, for he was bound to obey the com. 
mand of the zu/zice whatever was the cauſe ; ſo it is alſo with 
regard to the execution of warrants when the magiſtrate is ah. 
ſent. The officer muſt give credit to the command or warrant 


the ſheriff can diſpute the authority of this court. 14 Hen. 5. 


16. a. 1 Vent. 273. 10 Rep. 76. 6. The caſe of the Marſbalſco, 
S. P. Freeman 407. 


In the preſent caſe the warrant is directed to the officer Sayn- 
ders the defendant, who is bound to obey the commiſſioners who 
have given the ſame under their hands and ſeals: but it is ob- 
jected, why does not Saunders ſhew the information? I anſwer, 


it is not in his power, the commiſſioners have it, and their war- 
rant is ſufficient to juſtify him, 


But it is alſo objected, that Saunders the officer gave the in- 
formation of his ground of ſuſpicion, and therefore ought to 
ſhew it ; I aniwer, that when Saunders made the information 
upon oath, it then became the ſuſpicion of the magiſtrates the 
commitlioners, with whom the legiſlature have intruiled the 
authority to grant the preſent warrant thereupon to ſearch the 
plaintiff's houſe for concealed tea, Sc.; the warrant is com- 
pulſory and not diltinguithable from any other warrant of a ma- 
giitrate having juriſdiction given by act of parliament to grant a 
warrant in any particular caſe; it is upon this ground 1 argue 
that Saunders was obliged to obey the command of the commil- 
jioncrs and execute the warrant, and is juſtificd thereby whether 
he found any tea concealed in the plaintiff's houſe or not. 


Gul Juſtice - Surcly Brother Waller your client might have 
ſhewn the information and the ground of his ſuſpicion at the 
trial, if he had thought fit. 


Waiker Serjeant—Whatever was the ground of ſuſpicion 
wWhcticupon the magiſtrate acted, the officer need not ſhew 1t 5 
the 
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the court, he cannot be a witneſs becauſe he is a defendant, and 
if the warrant will not protect him, he is without defence. 


Serjeant Burland in reply—I admit that if a conſtable or 
other officer acts in a caſe where he is 69und to obey, he is juſti- 
fable, and if the warrant granted by a juſtice be wrong, he 
only is anſwerable. If my Brother can ſhew that Saunders was 
hound and compelled to give the information, I will admit he 
is not anſwerable ; but on the contrary it appears he is a mere 


volunteer in this buſineſs, as I before ſaid. 


In the caſe of an information before a juſtice of the peace, 
there are neceſſarily three perſons of the drama, the informer, 
the magiſtrate, and the conſtable or officer, who act different 

arts ; but here the defendant Saunders voluntarily takes upon 
himſelf to act two parts, the parts of the informer and the of- 
Acer, which he was not bound to do. This act of parliament 
points out the perſon againſt whom the redreſs ſhall be had, if 
wrong be done, (namely) the officer [the informer] who is to 
execute the warrant, is Yat perſon who ſhall be anſwerable in 
ſuch a caſe as this; if it was otherwiſe, I could not help think- 
ing my ſelf an abſolute ſlave, for it would be indifferent to me 
whether a ſet of theſe myrmidons, exciſe and cuſtom-houſe of- 
ficers, or a band of ſoldiers, could enter my houſe by day or by 
night, and do me ſuch injury (as in this caſe has been done to 
the plaintiff) with impunity ; it would be monſtrous. to ſuppoſe 
that the legitlature hath given any ſuch power to theſe perſons, 
odo not doubt but the court will give judgment for the plain- 
titt, who is as eminent a tradeſman as any in London. 


This caſe was well argued again at the bar in this term b 
>crjeant Kemp for the plaintiff, and Serjeant Glynn tor the de- 
tencant 3 when the court was ſo clear that judgment ought to 
be given for the plaintiff, that Serjeant Kemp was told by the 
Lord Chief Juſtice he had no occaſion to reply. 


Lord Chief Juſtice De Grey—This caſe has been ſpoken to at 
the bar extremely well, it is a queſtion of great conſequence to 
the King's ſubjetts, who ought certainly to know the perſons 
«zUnit whom they ſhall have remedy, whenever they ſhall be 
injurcd in a caſe like this. 


This is a queſtion of conſtruction upon an act of parliament, 
the 10 Geo. 1. cb. to. ect 13. which enacts, that if any officer 
{1:3} have cauſe to ſuſpect that any coffee, tea, &c. is fraudulently 
concealed, Ec. then upon oath made Ly ſucb ęſicer before two 
of the commiſſioners, ſetting jorth the ground of bis ſuſpicion, they 

may 
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may, by warrant, authorize the officer to enter, &c. ſeize and 
carry away all the coffee, tea, &c. which he ſhall find concealed, 
Sc.; and if any perſon ſhall hinder the officers from entering, 
or ſeizing, or carrying away ſuch cofee, tea, Sc. the offender ſhall 
forfeit 100 J. | 


Saunders the officer, upon his own oath, obtains a warrant, 
ſearches the plaintiff's houſe, finds nothing; he both acquires 
and executes the warrant. It is contended he is juſtifiable x; 
acting under the command of the commiſſioners, and that it i; 
ſufficient for him to ſhew their warrant authorizing him to enter 
the plaintiff's houſe, &c. in like manner as a bailiff of the 
ſheriff is juſtifiable in the exccution of his warrants. But the 
caſe of a ſheriff's bailiff is very different from this; the bailiff i; 
bound to execute the ſheriff's warrant ; the officer of exciſe i; 
the party promoting, and acting for his own benefit under an 
authority which he has obtained by his own oath, and he is not 
bound to obey like a ſheriff's officer; Saunders ſwears to his 
ſuſpicion, he is miſtaken, and his ſuſpicion is groundleſs, he 
finds no teas concealed ; the whole matter riſes and ends in 
himſelf. 


The queſtion is, whether the exciſe-officer is juſtified in all 
events, or whether he acts at his peril; I am of opinion he acts 
at his peril, and is a mere volunteer. In caſes of warrants 
granted to ſearch for ſtolen goods, the informer makes oath that 
a felony has been committed, and of the reaſons he has for 
ſuſpicion that the goods are concealed in ſuch a place ; the exe- 
cution of theſe warrants depends upon the event; the ſearch is 
lawful if the goods are there; unlawful, if not there; and al- 
though the juſtice of peace and the officer may juſtify in treſpaſs, 
yet the informer cannot. 2 H. H. Pl. Coron. 150. 


It is ſaid the warrant to ſearch the plaintiff's houſe was 
granted upon a judgment formed by lawful magiſtrates [the com- 
miſſioners] ; I think the commiſſioners were bound to grant the 
warrant upon the oath of Saunders, and could not form any 
judgment upon the matter, the commiſſioners have no power to 
ſummon the ſuſpected party or any witneſſes, they cannot exa- 
mine on both ſides, ſo it was impoſflible for them to judge; if 
the commiſſioners had ſuch. power it would be nugatory, for 
the goods would be removed before ſuch examination could be 
had. I think the far. 10 Geo. 1. ch. 10. ſed. 13. is com- 
pulſive upon the commiſſioners to grant the warrant to the officer 
to enter and ſearch, upon his oath of ſuſpicion that zeas, c. 
are fraudulently concealed ; ſo it points out the very perſon liable, 


if any injury be done, and no goods found ; and it 1s reaſonable 
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and juſt that the informer who obtains and executes the warrant 
(ould be anfwerable in this caie ; and in my opinion the pro— 
„Aion of the warrant of it ſelf is not a {ufncicent juttification. 
tether, upon the trial, the information would have been adnit- 
\l- evidence for the defendant, is not now for the court to de— 
termine ; but as it was then called for, by the plaintiff, I think it 
ought to have been produced; but as no evidence was given at 
the trial of any probable cauſe or ground of ſuſpicion that tex 
was frauduicntiy concealed by the plaintiff, the jury found a ver- 
dict for him, and gave the whole damages in the declaration ; 
and I am of opinion he mult have judgment. 


4 
\ 
f. 


Gould Tuſtice—It is not neceſſary to determine whether an 
action will or will not lie againit the commiſſioners ; but thus 
much I will fay, that if a warrant like the preſent, ſhould be 
cranted by them, upon a frivolous, vain and groundleſs ſuſpicion, 


an action might well lie againſt them, but I do not give any 
opinion as to this, 


The officer by his own act having obtained the warrant, I 
think it is not neceſſary now to determine, whether he was then 
bound to execute the ſame. The ſtatute ſays, if the officer ſhall 
dave cauſe to ſuſpect, Sc. then upon his oath ſetting forth the 
ground of his tutpicton, the commiſſioners may grant a warrant 
authorizing him to enter, ſearch, Sc. no evidence was given of 
the ground of the defendant's ſuſpicion, he ought to have ſhewn 
to the court and jury the cauſe of his ſuſpicion ; ſuppoſe the de- 
tendant had been obliged to have pleaded ſpecially, I think he 
could not have juſtified under the warrant alone, but mult have 
picaded the facts upon which he grounded his ſuſpicion, and if, 
upon the facts pleaded a probable cauſe had been ſhewn, he might 
(perhaps) have been juſtified in the opinion of the jury, although 
no goods were found; I am allo of opinion that judgment muſt 


be given for the plaintiff. 


iecgſbone Jul ice Upon the firſt argument of this caſe I was 
and fi: am of opinion that judgment muſt be given for the 
plaintiff, I think this is not ſuch a Warrant as actually com- 
mands ind requires execution, but I look upon it as a permiſſion 
to the olncer to att at his peril. I ſhould rather think the 
CUmmiiiuners would be liable to an action, if there was not 
good ground of ſuſpicion laid before thein before they granted 
the warrant, but I give NO opinion as to this. — After the officer 
has acquired tne warrant, I think it remains (till in his option 
wiither he will execute it or not. 


5 U Nares 
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Nares Juſtice--I air of opinion with my Lord Chief Juſtice 
and my brothers, that the plaintiff muſt have judgment; and ſo 
[ was upon the firit argument. 


By the 12th /-&. of the fat. 10 Geo. 1. ch. 10. power is given 
to the officers, in the day-time to enter a warehouſes, &c. uſed 
for keeping ceffee, tec, Ec. and to take accounts thereof, Ge. 
this ect. only has reſpect to druggiſts, grocers, &c. &c. Ec. 
or other perſons ſelling or dealing in coffee, tea, &c. by whole- 
ſale or retail; but the legiſlature ſeeing that c e, tea, © ec. 
might be fraudulently concealed in private houſes, made fur- 
ther proviſion by et. 13. for the ſecurity of the /#4jef with 
reſpect to the officer's power of entering into private houjes to 
ſearch, Cc. the officer himſelf, who makes information that 
goods are concealed, mult be the perion authorized by warrant 
from the commiſſioners to enter, ſearch, &c. who have a dif- 
cretionary power to grant ſuch warrant.—In the preſent caſe, the 
otlicer informs on oath, acquires a warrant, enters and ſearches 
the plaintiff's houſe, but finds nothing, ard an action of treſpaſs 
is brought. — What ought the officer to have ſhewn beſides the 
warrant ? He ought.to have proved upon the trial, that he is an 
officer, that he made information on oath of the cauſe and ground 
of his ſuſpicion, and what that cauſe and ground of ſuſpicion was, 
that the jury might judge whether there was any probable cauſe 
or ground of ſuſpicion, that tea was fraudulently concealed in 
the plaintiff's houſe ; but he proved nothing of this; et de non 
apparentibus et non exiſtcntibus eadem ęſt ratio, it would there— 
fore be very ſtrange indeed for the court to ſay he is juſtified 
under the warrant alone; if a commiſſion of bankruptcy be ſued 
out againſt a perſon not liable to be a bankrupt, and he be declared 
a bankrupt thereupon, and his goods be ſeiſed to the uſe of the 
aſſignees, treſpaſs lies againſt the aſſignees who cannot juſtify 
under the Lord Chancellor's commiſſion alone, but muit ſhew 
cvery requiſite neceſſary to prove the party was liable to be a 
bankrupt; [See 2 Wiljon, 382.] * 


Judgment for the plaintiff, per tolam curiam. 


Dewell verſus Marſhall. C. B. 


In replevin N replevin, the plaintiff declares for taking and detaining 
a e his goods at the pariſh of A. in a certain place there 
alles the ce. Called B,— The defendant as churchwarden and overteer of the 
tet his poor of the pariſh of A. avows (under the fat. 43 Eliz. ch. 2. 
a mages a 


wr za. Jes 19.) the taking the goods as a diſtreſs for the poor's rate; 
quiry mall to which the plaintiff pleaded in bar that the defendant took the 


lite, goods 
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goods of his own wrong, without any ſuch cauſe alleged by the 


defendant; iſſue being thereupon joined and tried, a verdict was 
fonnd for the defendant ; but the jury did not affeſs any da- 
mcs. The defendant ſigned final judgment the za of May laſt, 
nen the prothonotary allowed him 42 J. 105. colts. 


It was now moved on the behalf of the defendant, that a writ 
of inquiry might iſſue to inquire what damages the defendant 
had ſuſtained by reaſon of the premiſes, for that the defendant 
is intitled to recover treble damages by the fat. 43 Eliz ch 2. 
Geb. 19. by reaſon of the wrongful vexation, with his coſts alſo 


in that part ſuſtained ; whereupon the court made a rule to ſhew 


cauſe why a writ of inquiry ſhould not iſſue. 


Upon ſhewing cauſe it was objected for the plaintiff, 1ſt, 
That the defendant having already figned final judgment and had 
his coſts taxed, had made his election, and now comes too late. 
2dly, That the damages muſt be aſſeſſed by the ame jury who 


tried the iſſue, as appears by the 19th yet. of the ſaid ſtatute. 


But per curiam, the ſame jury who tried the iſſue may aſſeſs 
the damages, but if -they do not, we muſt do juſtice and award 


a writ of inquiry to the ſheriff; and a writ of inquiry was ac- 
cordingly iftued. to aſſeſs the defendant his damages. 


Rowning Gent. ver/zs Goodchild Gent. 


This record is entered of Trinity term in the 12th year of King 
George the Third. Roll 665. 


Fi, Folk, O H N G O O D C HII D late of Ipſwicb, in the Declaration 
to wit) county aforeſaid gentleman, was attached to an- 2giirlt the a 
ſwer to Penjamin R:owning gentleman, in a plea of treſpaſs eg lor 
upon the caſe, &@c. and whereupon the ſaid B. R. by John wrongfuily 
Kirby his attorney complains, that whereas the ſaid J. G. on keeping and 
t! ti & d 8 h 7 L d d ] h detaining che 
ne firſt day of May in t e year of our Lord 1770, and long be- 1.9. let- 
fore was, and from thence hitherto hath been deputy-poſt- ters directed 
maſter or the town of Tpſwich, in the ſaid county of S; *2 bim. an 

| : - unreaſonable 
and whereas alſo the ſaid B. R. on the ſame day and year atore- time, which 
114, and long before and afterwards was an inhabitant of and the defendant 
Within the ſaid town of [p/eoich, whereof the ſaid J. G. on the OT INS 
lame day and year aforeſaid, had notice, (to wit) at Iich afore- him, 
lid, in the ſaid county of Sufo/&; and whereas alſo the ſaid 
J. G. as being deputy-poſt--matter of the ſaid town of Tpſw:ch as 
aforeſaid, ought to nave delivered all letters {ent by the poſt, 
and brought to him the ſaid 7, G. at the poſt- office of the faid 


town 


town of 7:/c£, directed to any perſon er perions being inhabitants 
of 1% taid town of Y, leb, to ot at the place of abode of ſuch per. 
fon or perſons to whom the tame letters were teſpectively directed 
Within a rea nable time after ſuch letters were fo brought 0 

him the ſaid 7. G. at the ſaid poſt-office of the town of Ipſfwich 
afotetaid; and whereas that alſo on the firſt day of Ap il in the 
veir of our Lord 1772, divers letters (to wit) ten letters directed 
to him the taid g R. at the ſaid town of Ioſieah were ſent by the 
poſt for him the ful 5. R. and were then and there brought to the 
ſ.id J. G. at the poſt-oflice of the faid town of Hei,, and re- 
ceiveil by him the ſaid Jobn Goodehild there, (to wit) at Ipſwich 
aforeſaid, in the ſaid county of Sele, nevertheleſs the ſaid 
J. C. well knowing the premiſes, but not regarding his duty in 
that behalf, did not deliver the ſaid letters or any of them to or 
at the place of abode of the ſaid B. R. within a reaſonable time 
aſter the ſaid letters were or any of them was ſo brought to and 
received by him the ſaid J. G. as aforeſaid, but on the contrary 
thereof, he the fad 7. G. wrongfully and injuriouſly kept and 
detuined the {ame letters, and every one of them from the ſaid 
B. R. for a long ſpace of time, over and above a reaſonable 
time in that behalf, (to wit) for the ſpace of ten days, that is 
to ſay, at Ipſeoieh aforeſaid, in the county of S aforeſaid, 
to the damage of the ſaid B. R. of 100 J. aid therefore he 
brings ſuit, Sc. 
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Plea, not And the ſaid J. G. by George Hill his attorney comes and de- 
pi me fends the wrong and injury when, Sc. and lays that he is nt 
2 ½i of the premiics above laid to his charge, in manner and 
form as the ſaid B. R. above complains againſt him, and of this 
he puts bim elf upon the country, and the ſaid B. R. doth the 
ſame likewiſe ; thercfore the ſheriff is commanded that he cauſe 
to come here from the day of the Hoy Trinity in three weeks, 
twelve, &c. by whom, Cc. and who neither, Cc. to recognize, 

Sc. becauſe as well, Sc. | 


On the trial of this cauſe before my Brother V Vitabter, at the 
laſt afſizes held at Bury Saint Edmunds, in and for ihe county of 
Sufclh, a vercict was found for the plaintiff, with one ſhilling 
damages and 40s. coſts, tubject to the opinion of this court on 
the following caſe which fates, 


Caſe for the That the defendant during the time in the declaration in that 

op:n1-n of the bchalf mentioned was, and now is deputy poſt-maſter of the 

9 town of 7p/7:c4 in the county of Sg., under the appointment 
„he Hoft-matter-general; and that the plaintiff during all 
tat time was, and now is an inhabitant of and within the faid 
town of IL,, and that he and his place of abode rere, are 
well known to tic defendant, | 


2 That 
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That previous to the year of our Lord 1741, the letters which 
were brought by the poſt from London directed to the inhabitants 
of Iyſwich, were delivered to them at their reſpective places of 
abode by the deputy-poſt-maſter of Iich for the time being, 
at the legal rate of poſtage only; but the inhabitants of Hi,, 
conſtantly for time immemorial until the ſaid year 1741, paid 
to the letter-carrier employed by the deputy-poſt-maſter for the 
time being a recompence of one penny per letter for the de- 
livery at their reſpective places of abode, of all letters which 
were brought by the poſt from all parts of Nye, and Suffolk, 
over and above the legal rate of poſtage, being delivered at a 
different time of the day from thoſe which were brought by the 


London poſt. 


That in the ſaid year 1741, the poſt from London to Ipſwich 
was eſtabliſhed fix days in a week inſtead of three, upon which 
occaſion publick notice was given to the inhabitants by the com- 
mon cryer of the town, that ſuch of them as chole to have their 
letters delivered to them at their places of abode, muſt pay to 
the letter- carrier a recompence of one halfpenny for each letter 
as well for thoſe which previous to the ſaid notice were de- 
livered without recompence, as for thoſe for which one penny 
recompence had been paid. 


That the greateſt part of the inhabitants complied with this no- 
tice, and have ever fince voluntarily paid to the letter-carriereither 
one halfpenny over and above the legal poſtage for the delivery 
of each letter at their places of abode, or have agreed with the 
letter-carrier and paid her a quarterly or yearly allowance for the 
delivery of all their letters, except three perſons who gave the 
letter-carrier a Chriſtmas--box. 


That the plaintiff hath ever ſince the ſaid year 1741, paid the 
recompence of one halfpenny for the delivery of each letter at 
his place of abode until April 1772, when he refuſed any longer 
to pay the ſame. 


That the letter-carrier does - not receive any falary from the 
defendant for delivering the letters, nor does the account to the 
defendant for any part of the recompence ſhe receives from ſuch 
delivery, but applies the fame to her own uſe. 


That on the firſt day of April 1772, the defendant received at 
his office in the town of Tp/wwich, ten letters by the Lonaon poſt 
directed to the plaintiff at Iich, (being the ſame letters as are 
mentioned in the declaration) which letters the defendant did 
not deliver at the place of abode of the plaintiff in Ipſwich, _ 
| 3 the 
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the ſame remained with the defendant's knowledge at his ſaid 
office for the ſpace of ten days, as ſtated in the declaration. 


On this caſe the queſtion ſubmitted, for the opinion of the 
court is, whether the defendant as poſt-maſter of Tp/wich is 
obliged to deliver the letters to the inhabitants of Torch at their 
reſpective places of abode ? 

Themas Walker for the plaintiff, 


Temes Forſter for the defendant. 


This cafe was argued twice at the bar; the firſt time in Hilary 
term laſt by Serjeant Walker for the plaintiff, and Serjeant 
Forſter for the defendant, the ſecond time by Serjeant Hl for 
the plaintiff, and Serjeant Burland for the detendant, in Faſter 
term laſt. 


The Serjeants for the plaintiff argued this caſe, firſt upon the 
principles of the common law ; and ſecondly upon the ſtatutes 
conceerning the poſt- office. | 


1//, They inſiſted that any man who undertakes to carry goods, 
is liable to an action at common law, be he a common carrier, 
or whatever he is, if through his negle& the goods are loſt, or 
the party, whoſe goods they are, comes to any harm, although 
it be not alleged in the declaration that the party undertaking to 
carry the ſame is to have a reward for his pains ; and for this 
was cited the caſe of Coggs verſus Bernard, 1 Ld. Raym. gog. 
where every undertaking of this kind is debated and conſidered. 


The caſe of Wheatley verſus Low, Cro. Fac. 667. was cited 
at full length for the plaintiff, which was an action upon the 


caſe wherein the plaintiff declared, That whereas he was 


« obliged to J. S. in 40-/. for the payment of 20 J. and the 
bond being forfeited, he delivered 10 4. to the plaintiff to the 
« intent he ſhould pay it to J. S. in part of payment, /ine ulla 
« nord; that in conſideration thereof the defendant aſſumed, 
Sc. and aſſigns for breach that he had not paid; whereupon 
« the obligee had ſued /heatly for the debt, Sc.; the defen- 
« dant pleaded non afſumpit, and verdict for the plaintiff : and 
„% it was moved in arreſt of judgment, that this is not any con- 
e ſideration ; becaul- it is not alleged that he delivered it unto 
e the defendant upon his requeſt ; and the acceptance of it to 
deliver to another ine mord, cannot be any benefit to the de- 
« fendant to charge him with this promiſe, /ed non allocatur ; 
&« for being that he accepted this money to deliver, and pro- 
« miſed to deliver it, it is a good conſideration to charge him; 
«© wherefore it was adjudged for the plaintiff, And error being 

« brought 
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« brought, and this matter only aſſigned for error, the judgment 
« was attirmed.” And in 2 Ld. Raym. 920. this caſe is men- 
tioned by the judges to be moſt ſolemnly adjudged. And fo 
(ber Hol? Chief juſtice) a bare being truſted with another man's 
goods, muſt be taken to be a ſufficient conſideration, if the 
bailce once enters into the truſt and takes the goods into his poſ- 
ſelſion; and that a breach of a truſt undertaken voluntarily will 
be a good ground for an action on the caſe for nonfeaſance, 2 Hen. 


7. 11. 4. b. is a ſtrong caſe to this matter. 


They alſo cited for the plaintiff a declaration in Raft. Entr. 
13. 6. in an action upon the caſe for planting thorns or a quick- 
{ct hedge in the plaintiffs hedge or ditch fo negligently, that they 
became dead and rotten, which is laid to be upon a voluntary 
c/umpfit, without any conſideration whatever mentioned therein. 


So if the poſt-maſter or any other perſon voluntarily receives 
a letter to carry, and to deliver the ſame to a certain perſon to 
whom it is directed, he is bound to deliver it accordingly, whe- 
ther he gets a reward for ſo doing or not. So if one ſends 
goods by a carrier (whether he be a common carrier or not) to 
be by him delivered to A. B. at York; the carrier muſt deliver 
the goods at his peril, and it is incumbent upon him, to find 
out, and deliver the ſame at York, to the perſon to whom they 
are directed; ſo, before any ſtatute for erecting poſt- offices, a 
letter- carrier receiving a letter to carry, was bound to deliver the 
ſame to the perſon to whom it was directed, in a reaſonable 
time ; and in failing to deliver the letter he would do a wrong, 
which nothing, at common law, could excuſe him from, but the 
imperfection of the direction of the letter. 


The plaintiff's counſel cited Doctor Morley the man-widwife's 

caſe; he was ſent for to the wife of A. B. who was with child, 

and near the time of her delivery ; he accordingly viſited her ; and 

when the time of her delivery was come, and ſhe was under 

labour-pains, Doctor Morley was again ſent for, to come and de- 

liver her, but he neglected ſo to do, and ſhe died for want of 
proper aſſiſtance; A. B. the huiband brought an action againſt 

the Doctor, and recovered 1000 J. damages. 


eee W3 TU Hturind 


Gould Juſtice—That was for a reward to be given by A. B. to 
Doctor Morley. 


Counſel for the plaintiff The Doctor had undertaken, and 
they relied upon him to do the buſineſs accordingly. 
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2dly, The plaintiff's counſel conſidered the cafe at bar, upon 
the ſtatutes for erecting and eftabliſhing a poſt-ofiice ; the fg 
flat. is 12 Car. 2. ch. 35. the preamble whereof thews that the 
Office was eſtabliſhed and erected, for carrying and recarryin 
letters with fþeed and fate diſpateh; ſo that for greater ſpeed anj 
dipatch (this muſt mean that) ſuch letters muſt be delivered t0 
the perſons to whom the ſame are directed, and that they muſt 


be /o delivered appears from the whole tenor of this ſtatute, See 
the fat. 


The flat. 9 Ann. ch. 10. is equally expreſſive that all letter; 
ſcnt by the general-poſt muſt be carried and delivered to the per 
ſons to whom tae ſame are ſeverally directed; as it was at com. 
mon law, where any letter- carrier accepted the truſt of carrying 
a letter from one to another, he was obliged to deliver it to the 
perſon to whom it was directed; if he neglected fo to do he 


was guilty of a breach of his undertaking, and was liable to an 
action for damages. 


The flat. 4 Geo. 2. ch. 33. for obviating a doubt which hath 
ariſen concerning the uſual allowance made upon delivery of 
letters ſent by the penny-poſt to places out of the cities of London 
and Weſtminſter and borough of Southwark, and the reſpective 
ſuburbs thereof, was cited to ſhew that ſuch letters muſt be dcli- 
vered to the ſeveral and reſpective perſons to whom the ſame are 
directed, within the limits of ten miles from London and Weſimin- 

The rule of fler, by the expreſs words of that act; and that whatſoever is the 
common 1a rule and practice with reſpect to the penny-poſt, mult be the ſame 
conttrains with reſpect to the general-poſt. They conſidered all thelſc ſta- 
aQs of pailia» tutes minutely, and ſaid the beſt rule to conſtrue them is by the 


3 rules of the common law, from whence they inferred, that every 
avil 39. . 
i Williams, letter {ent by the general-poſt muſt be carried, conveyed and de- 


252. livered to the perſon to whom directed; and that if the law was 
not ſo, and the poſt-maſter was not obliged /o to deliver the 


letters, it would be a ſtop and great diſadvantage to the trade of 
this kingdom. 


The caſe of Barnes verſus Foley poſt-maſter of Bath, B. R. 
Mic. 1766, determined in 1768 was cited ; the defendant Foley 
gave publick notice to the inhabitants of the city of Bath, that 
one halfpenny would be demanded for every poſt-letter deli- 
vered to them at their reſpective houſes or places of abode, overand 
above, or beſides the poſtage; the plaintiff Barnes being a houic- 
keeper in Bath, the defendant demanded and received of him 
one ſhilling for the delivering twenty-four poſt- letters to him at. 
his houſe over and above and beſides the uſual poſtage, where- 
upon the plaintiff brought his action againſt the detendant for 

| 3 | money 
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money had and received for his uſe; and after ſeveral learned 
arguments at the bar, the court gave judgment for the plaintiff 
Barnes that the action well laid, becauſe the halfpenny per letter 
was not accounted for, or carried to the revenue of the poſt- 
office ; but the court of B. R. gave no opinion upon the general 

ueſtion, which was, whether the poſt-maſter of Bath was not 
obliged to carry and deliver to the inhabitants at their reſpective 
houles at Bath, all poſt-letters directed to them reſpectively with- 
out any reward beſides the uſual poſtage. 


There was another caſe of Stock verſus Harris poſt-maſter of 
the city of Glouceſter in Eafter term 1771, B. R. much like the 
preſent caſe at bar; Harris gave publick notice to the inhabi- 
tants of Glouceſter, that they muſt either pay an halfpenny over 
and above the uſual poſtage, for every letter delivered to them 
at their reſpective houſes, or muſt ſend for their letters to the 
poſt-office ; whereupon the plaintiff Soc, who was well known 
to Harris, gave notice to him, to deliver all letters directed to 
him (Stock) at his lodgings at ſuch a houſe in Glouceſter, for 
the common and uſual poſtage ; and in his declaration aſſigned 
for breach, that the defendant Harris did not deliver to him the 
{aid Stock a poſt- letter directed to him within a reaſonable time, 
but wrongtully and injuriouſly kept and detained the fame ; 
upon the trial, the jury found the facts above, and that letters 
coming by the general-poſt had always been delivered at their 
houſes for the uſual poſtage ; upon argument the court of B. R. 


gave judgment for the plaintiff. | | 


The caſe at bar ſtates, that previous to the year 1741, the 
letters which were brought by the poſt from London, directed 
to the inhabitants of Tpſwich, were delivered to them at their 4 
reſpective places of abode, by the deputy-poſt-maſter of Ip/avich 
tor the time being, at the legal rate of poſtage only ; in the 
Glouceſier caſe the ſpecial verdict finds that always before and 
until the notice given by the poſt-maſter there, all poſt-letters 
had been delivered to the inhabitants to whom directed at 
Glouceſter, at the uſual and legal rate of poſtage, without pay- 
ing an halfpenny per letter beſides; there is no difference be- 
tween theſe two caſes, for there can be no cuſtom as to time in 
this matter, becauſe the poſt- office was erected within the time 
of memory; there can be no local law; the law at Ie (as 
to poſt-letters) being the ſame as the Jaw at G/zuceſter. So the 
counſel for the plaintiff concluded, that it appears by the com- 
mon law, the ſtatutes, and the caſe of Stock and Harris, the plain- 
tft ought to have judgment. 


Counſel for the defendant—Although it muſt be admte d 
that letters muſt be carried by the general-poſt into every city 
"i | or 
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or town to which they are directed, yet it doth not follow, that 
the defendant as poſt-maſter of Ipſwich is obliged to deliver the 
letters to the inhabitants of Ipſwich, at their reſpective places 
of abode, by the common law, or the ſtatu: --, 


It is ſaid for the plaintiff, that if a man undertakes to 4 ; 
thing, he is obliged to do it although there be no conſideration ; 
but Vi, certainly would be nudum pattum : indeed, if a man 
undertakes to carry à thing ſa/ely and deliver it to a certain per- 
lon, and enters upon the truſt, by receiving it into his poſ- 
ſeſſion, he then becomes obliged to perform the truſt by carrying 
the thing ſafely, and delivering it according to his undertaking 
although there be no conſideration; for, whoever undertakes to 
perform a truſt for another, muſt not let zhat per ſon ſuffer by his 
negligence. 


It is admitted that the beſt rule for expounding acts of parlia- 
ment is by the maxims and rules of the common law according 
to Savil 39. 1 Williams 252. and many other books; but it 
cannot from thence be interred that if a man had ſet himſelf 
up as a letter-carrier from town to town, before the time of the 
ſtatutes reſpecting the general- poſt-office, that he would have 
been obliged to deliver the letters to the ſeveral and reſpective 
perſons to whom ſuch letters were directed at their houſes in 
thoſe towns, if the undertaking was only to carry the letters 
from town to town ; the makers of theſe ſtatutes had in view 
publick convenience, and the publick revenue; trade and com- 
merce was only in cities and great towns, and the legillature 
could only have in view the trade and commerce of thole cities 
and towns, and not the houſes and places of abode of every in- 
dividual perſon there, and elſewhere in the kingdom; it is con- 
tended on the other fide that the poſt-maſter is obliged to de- 
liver every letter ſent by the poſt- office at London to the perſon 


to whom it is directed, at his place of abode, let him live where 
he will in the kingdom, at any private alone-houſe or cottage; 


but ſurcly the legiſlature could never intend that the poſt-maſter 
at the city of Wells ſhould go over Mendipp, or the poſt-maſter 
at Anwick ſhould go over Cheviolt- Hills, to deliver poſt- letters to 
perſons dwelling on the other fide of thoſe hills; that they 
{ould be obliged to ſend out men and horſes to every fide of 
the poſt-towns, which muſt neceſſarily occaſion a vaſt expence, 
and would be a great detriment to trade, as well as to the re- 
venue; beſides in many places it would be neceſſary for the 
poſt-maſters to keep packet-boats. This caſe is not like the calc 
of a common carrier, for in reſpect to him there is no law but 
the common; tae general-poſt-office is by ſtatute. 


Lord Chief Juſtice—T lived in a place ninety miles from Lon- 
don, and ten miles diſtant ſrom the neareſt poſt-town, in = 
| | Od 


Trinity i erm 13 Geo. 3. 1773. 


— 


road to another poſt-town, and was charged no more than the 
uſual and legal poſtage for my letters, brought (and delivered) to 
me from Londen. 


Counſel for the defendant But ſuppoſe the place of do- 
livery had laid ont of the poſti- road, muſt the perſon carrying the 
mil have gone out of his way? It is ſubmitted he would 
not have been obliged ſo to do; becauſe of the great incon- 
venience which muſt follow from the delay it would occaſion ; 
contrary to the /z7ute of 12 Car. 2. c. 35. the preamble whereof 
ſays that the poſt-ottce was eſtabliſhed for carrying and re-carry- 
ing letters with ſpeed and ſafe diſpatch; inconvenience is as good 
an argument for conſtruing theſe fatutes relating to the poſt- 
office; as it is of the law in the caſe of common carriers, who 
are anſwerable for goods whereof they are robbed; for, if the 
law were otherwiſe it would be very inconvenient to the publick, 
becauſe carriers might combine with robbers. 


The Glouceſter cafe differs from the caſe at bar, for ever ſince 
the year 1741, the inhabitants of %%, have paid the recom- 
pence of an halfpenny for the delivery of each leiter at their 
zveral places of abode ; but in the Glouceſter caſe, the halfpenny 
was never paid at any time fince the erecting of the poſt-office z 
the judgment in that caſe was founded upon the uſage of 
never having paid the halfpenny; but the uſage in the preſent 
caſe for thirty years laſt pait, has been for the inhabitants of 
[pfwich to pay the half penny. 


Then the counſel for the defendant objected, that it is ſtated 
in the declaration that this action is brought againſt the de- 
tendant as deputy-polt-maſter of the town of p/wich, and that 
the action doth not lie againſt him; but ought to have been 
brought againſt his matter the poſt-maſter-general, according to 
the opinion of Holt Chief Juſtice, (which is the better opinion) Dier . b. 
2cainſt the other three judges in the caſe of Lane and Cotton, bl. 5+ 
1 Ld. Raym. 650, 651. The court took time to confider until 
this term, when they gave judgment for the plaintiff to the 
following effect. | 


Curia,—TIt doth not appear until the time of King James 1. 
that there was any office in this kingdom for carrying on a 
foreign correſpondence; in Rymer's fædera, vol. 19. Jol. 389. 
there's a recital of a proclamation of an otfice tor Conveying 
letters to forcign parts, and all other perſons are prohibited to 
mteriere, to it belonged to the prerogative of the crown, as it 
icems. In the year 1632, the ſame office was granted; and in 
193 5 another proclamation touching the fime otfice 19 vol. 
Gu. Tad. fol. 049. 
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In the year 1637, there was another proclamation, when + 
letter-office within the King's own dominions was added to the 
foreign letter-office, Rym. Fed, vol. 20. fol. 192; in which 
proclamation there were ſome prohibitory clauſes, 


In the year 1640 the office was ſequeſtered, Rym. Fed. vl. 
20. fol. 429. thus it was until the troubles, which about that 
time began to break out in this kingdom. From that time un- 
til the reſtoration, ſee the tranſactions, and ordinances of the 
Houſe of Commons in their journals, in the years 1642, 1644, 
1049, 1654, whereby it appears the letter - office grew to be a lu- 
crative office. See alſo Scobell's acts and ordinances, fol. 511, 456, 
in what manner this office was executed and carried on until 
the Reſtoration, when the ſtatute of 12 Car. 2. ch. 35. was made 
for erecting and eſtabliſhing a poſt-office “ for carrying and 
re- carrying letters by poſts, to and from all parts and places 
« within England, Scotland and Ireland, and ſeveral parts beyond 
„ the ſeas, the well ordering whereof is [therein ſaid to be] 
« of a general concernment, and of great advantage, as well 


«© for preſervation of trade and commerce as otherwiſe.” Another 


act of parliament was alſo made in Scotland in the time of King 
William for eſtabling a poſt- office in that part of Great Britain; 
both which acts continued in force until after the union of the 
two kingdoms ; when for convenience, and national profit, the 


ſtatute of 9 Ann. ch. 10. was enacted for eſtabliſhing a general- 


oft-ofhice throughout all the [then] Queen's dominions, &c. 


whereby the /tatute of 12 Car. 2. and William 3. for Scotland] 
were repealed. 


The queſtion, in the preſent caſe, doth not ariſe upon any 
private contract, nor is it like the caſe of a common carrier ; but 
mult be determined upon conſtruction of the flat. ꝙ Ann. cb. 
10. which was made for the general benefit of the people of 


theſe kingdoms, and with a political view to the better ſecuring 
the revenue ariſing from the general-pott-office. 


Se. 2. Enacts that one general-poſt-office. ſhall be erected 


within the city of London, from whence all letters, &c. may 
be with ſpeed ſent into any parts of this kingdom, &c. and that 


one poſt-maſter-general ſhall be appointed by the crown ; which 
pott=maſter, and his deputy and deputies, and his and their ict- 
vants and agents, and no other perſon or perſons whatſoever ſhall 
from time to time, and at all times, have the receiving, taking 
up, ordering, diſpatching, ſending poſt, or with spEED, carmhing 
and DELIVERING cf all letters and packets whatſoever which 
Mall be ſent to and from all places of Great Britain, Ec. 


I There 
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6 


There is one general office of the maſter in London, the centre 
of a large circumference; in every other poſt- town, he has par- 
ticular offices (executed by his deputies) which are centres of 
leſs circles; London is the grand Terminus a quo where he re- 
ceives a letter; the place of abode of the perſon to whom a 
letter is directed, is the Terminus ad quem ; ix. Ipſwich, to 
which town he carries the letter; and there delivers it to his 
deputy in his office; ſo that the poſt-maſter is to r-cervo, carry 
and deliver all letters, which ſhall be ſent to and from all places 
of Great Britain, &c. as he receives a letter from one perſon, he 
is to carry and deliver it to another perſon according to the di- 
rections; but in the preſent caſe, the poſt-maſter is ſo far from 
delvering the letters directed to the plaincift at 1p/wich, that (in 
truth) he retains them; he receives them at his ofhce in Londen, 
and delivers them into his office at [p/w:ch, which is no more 
than giving them with his right hand into his left; he muſt do 
more, he muſt remove them out of his office at Iπiν, as much 
as he did out of his office at London, and muſt deliver them to 
the perion at Ipſwich as directed; ſect. 17. of the ſtat, of Queen 
Ann enacts, that no perſon or perſons, &c. whatſoever other than 
the poſt-maſter-general and his deputies ſhall preſume to receive 
carry of deliver any letter or letters; and the court of B. R. 
have determined that the poſt-maſter cannot take any thing more 
than the lawful poſtage for the carrying and delivering letters; 
and by ect. the 39. no more ſhall be taken or paid than the rates 
mentioned there. By ect. 40. the letters muſt not be detained ; 
if the party to whom a letter is directed cannot be found it muſt 
be returned, but if the poſt-maſter doth not make enquiry for 
the perſon to whom it is directed, how can he properly return 

the letter? Sec. 30. touching refuſal to pay the poſtage ſhuws 

that the ſtatute means a perſonal delivery; fee this ſect. 30. and 
compare it with ect. 15. which ſays that letters are to be de- 
livered according to the ſeveral and reſpective directions of the 
ſame upon pain of forfeiting five pounds for every oftence againſt 
the tenor of the act. See the ftatute of 4 Geo. 2. ch. 33. 
whereby it is enacted, that penny-poſt-men carcying letters out 
of London, Weſtmiiiſter or Southwark, may demand and take a 
penny at the time of the de/zvery, and (hall not incur any penalty, 
which ſhews the uniform ſenſe of this word delivery. 


In ſhort, if letters were not to be perſonally delivered, or 
left at the places of abode of the perſons to whom direct d, it 
would be a heavy charge, and a great inconvenience to the ſub- 
jects of this kingdom; this ſtruck the general-poit-othce in 
London, which is but a greater poſt-town than other poſt- 
towns ; there is no difference between pott-towns, as to this 
matter, they are all only centres of leſs circles than London, 


5 2 It 


4 — — ——  — 


— 
. py —_ 
4 * * 
* th os _ 
* - 0 
— 1 e 


— — e 
— c 
7 > — * P 


454 Trinity Term 13 Geo. 3. 1773. 


It was objected for the defendant that he is only a deputy. 
poſt-maſter, and that this action cannot be maintained againſt 
him, but ought to have been brought againſt the poſt- maſter. 
general; but we are all of opinion that this action well lies 
againſt the defendant ; for that deputy-poſt-maſters are ſubſiſtin 
ſubſtantial officers, and anſwerable for their own misfeaſances, 
and nonfeaſances, and the buſineſs of the poſt-office could not 
be executed without them ; they have original offices, under the 
controul of the poſt-maſter-general ; this caſe is like the caſe of 
Stock verſus Harris, in Eaſter term 1771, B. R. wherein judg- 
ment was given for the plaintiff; and we are all of opinion that 
judgment muſt be entered for the plaintiff, 


Nota. It was ſaid by one of the judges, that though there 
is a penalty of 5 J. given for every offence againſt this /atute of 
Queen Ann, yet as a man may ſuffer much more, by the deputy- 
poſt- maſter not doing his duty, this action on the caſe well lies 
for damages; ſee 2 Wi/ſon 145. reſolved that an action upon the 
caſe for falſely and maliciouſly ſuing out a commiſſion of bank- 
rupt which was afterwards ſuperſeded, is a very proper action 
at law for damages, although the Lord Chancellor has power by 


the flatures of bankrupt of 5 Geo. 1. and 5 Geo, 2. to give 
200 J. damages. | 


Carty ver ſus Aſhley. C. B. 


3 HIS was a rule made upon the motion of Serjeant 
of a capias ad Mailer, for the plaintiff to ſhew cauie why the proceed- 
reſpondendurm, ings ſhould not be ſet aſide, becauſe there were not fifteen days 
ap ee between the gte and return of the capias ad reſponder.dum, the 


days between ſame being teſted the 11th day of are [the firit day of this 


the ee and . . . = 4 
at Gena we 1 returnable in eight days of the Holy Trinity (the 13th 


Upon Serjeant Davy's coming to ſhew cauſe againſt this rule, 
the court enlarged the ſame until another day, and made a rule 
upon the defendant to ſhew cauſe at that day why the plaintiff 
ſhould not have leave to amend the capias ad reſpondendum. 


Per Gould ].—Although this court cannot amend an ori- 
ginal writ, becauſe it iſſues out of the court of Chancery; yet 
this court can amend all were proceſs, and alſo an attachment of 
privilege which is in the nature of an original; no error can be 


aſſigned in me/ze proceſs, this is a mere miſtake of the officer, 
[the filacer] and ought to be amended. 


I Per 
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Per Nares J.— Juſtice ought not to be delayed for ſuch a mere I 
flip as this. In the caſe of Ar4nſon verſus Taylor, 2 li h 117. 4 
the capias ad reſpondendum was ſet aſide, becauſe there were not : 
fftcen days between the ze/fe and return thereof, but without 
coſts. Note, The reporter heard no more of this motion, 
therefore quære the books of the ſecondaries, whether the matter 
was ever moved again. 


Walter and another ver/zs Stewart a priſoner in the 
Fleet. 


While a 
HE defendant Stewart was arreſted on the 18th of O#-- . fi 


ber 1772, by virtue of a capias ad reſpondendum returnable berwers. the 


: : Lamm, 
en the morrow of Alleſouls in Michaelmas term laſt, and on that * 3 
day [the 3d of Member] he was committed to the Fleet. who is 


Pii 071; the 
Flaintiff is not obliged to declare againſt him within two terms according to the rules of the court. 


On the 7th day of June, being the Eſoyn- day of this preſent 
term, and not before] the plaintiffs declared againit the de- 
fendant; and it was moved by Serjeant Davy on behalf of the 
defendant that he might be diſcharged out of cuſtody of the 
warden of the Fleet by: ſuper/ſedeas, becauſe the plaintiffs had not 
declared againſt him within two terms, incluſive of the term 
wherein the capias ad reſpondendum was returnable according to 


the rules and practice of this court; a rule was made to ſhe cauſe. 


Upon ſhewing cauſe by Serjeant Kemp in behalf of the 
plaintiff, it appeared to the court upon affidavits, that a treaty 
for an accommodation between the plaintiffs and the de- 
fendant was commenced on the 25th day of January in Hi- 
lary term laſt, and was from thenceforth continued, and not 
ended, until about the middle of Eafter term laſt ; that the de- 
tendant propoſed to pay down 15 J. in part of the debt and 
coſts to the plaintiffs, and to give them a bond and warrant of 
attorney to confeſs judgment thereupon for the remainder being 
40 J. to which the plaintiffs conſented and agreed; whereupon 
the detendant executed a bond and warrant of attorney accord- 
ingly, which was delivered to the plaintiffs or their attorney; 
but the defendant not being able to raiſe and pay down the 15 . 
in part according to his propoſal, the plaintiffs about the middle 
of Laster term laſt, delivered up to the defendant the bond and 
Warrant of attorney, ſo the treaty of accommodation Zhen ended 
aud atterwards on the 7th day of Fune as aforeſaid, the plaintiffs 


Seared againſt the defendant in cuſtody of the warden of the 
Veet. 


Per 


. 


— - * — 
5 
L 99 „„ d bo 0 
rr 
= - = * FA 


= - —_ "I 1 
9 


* 
» 


— 


8 r 
6 
W * 

2 E a” A 8. - 


4 
* 9 of 


— 
— — 


— — 


— — > 


Cm —— 
2 $+ - 4 a — 1 — 
** 
2 . dy * * n 


— — . 
— RAE... — 


——— 


— =", 
A —v— 


N * 


. 1 a5 


— — — — 
i 
fd. * 


2 


S ˙—ͤ-iw RN N 
K 5 1 c r — ry — 
* 2 2 2 . 
— * * 9 -- * . — 

- : 


hs = 


a —— 


. — 
* 


* 


455 


Michaelmas Term 14 Geo. 3. 157 * 


Special action 
upon the caſe 
for diſturbing 
the plaintiff in 
his right of 
common, and 
right to cut 
and take 
ruſhes upon 
the common 
for litter for 
his cattle by 
an ancient 
cuſtom, 


Per curiam. It is for the benefit of priſoners that plaintiq; 
will liſten to propoſals of accommodation, but no plaintiff would 
liſten to ſuch propoſals, if priſoners ſhould thereby become ſu— 
perſedable ; the defendant himſelf hath been the occaſion of the 
plaintiff's not declaring within the time limited by the rules and 
practice of the court, and therefore the rule to ſhew cauſe why 
a ſuperſedeas ſhould not iſſue muſt be diſcharged. 


Michaclmas Term 


14 Geo, 3. 1773. 


Beau verſus Bloom. C. B. 


Nerfolk,FFPILLIAM BLOOM late of Ludbam, in 
(to wit) the county of Norſelè Blackſmith, was attached 
to anſwer ober Beau, of a plea of treſpaſs upon 

the caſe, Ec. And whereupon the ſaid Robert by on Howſe 
his attorney complains and ſays, that he the ſaid Robert on the 
firſt day of Ju) in the year of our Lord 1772, and for the ſpace 
of two years then laſt paſt was, and from thence continually 
hitherto hath been, and ſtill is lawfully poſſeſſed of and in, and 
the occupier of a certain meſſuage and divers acres, (to wit) 
ten acres of land with the appurtenances, lying and being in 
the pariſh of Ludham in the county of Norfo/k ; and by reaſon 
thereof the ſaid Robert during all the time aforeſaid had, and of 
right ought to have had and ſtill of right ought to have common 
of paſture in and upon a certain waſte or common called Ludhai 
Waſte, otherwiſe Ludbam Common, otherwiſe Ludham Commoi 


Paſture, in the pariſh of Ludbam aforeſaid, containing by eſti- 


mation 500 acres in the ſaid county of Nero, for all his 


commonable cattle, /evan? and couchant upon his ſaid meſſuage 
an 
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and land with the appurtenances every year at all times of the 
vear, as belonging and appertaining to his ſaid meſſuage and 
jand with the appurtenances ; and the ſaid Robert further ſays, 
that there is, and from time whereot the memory of man is 
not to the contrary, there hath been an ancient and laudable 
cuſtom, that every occupier of lands and tenements in the ſaid 
pariih of Ludham, who is intitled to have ſuch common of paſture 
in and upon the ſaid <ea/te or como as atorefaid, hath uſed and 
been accuſtomed to mow and cut down ruthes growing and being 
in and upon the laid 2waſte or common every year, in and during the 
ſummer- quarter of the year, according to the old fty/e of com- 
putation of time heretofore uſed in luingiand, and to put and 
place the ſame ruſhes ſo cut down in heaps in and upon the ſaid 
waſte or common to be dried and cured, and to take and curry 
away the ſame when dried and cured for litter for the Cattic {0 
[want and couchant as aforeſaid, of every ſuch occupier of lands 
and tenements in the parith of Ludham aforeſaid, who is in- 
titled to have ſuch common of paſture as aforeſaid ; yet the ſaid 
William well knowing the premiſes, but contriving and mali- 
ciouly intending to injure and prejudice the laid R:bert in this 
behalf, and to deprive and hinder him of the benefit and advantage 
of his ſaid common of paſture belonging to his ſaid mettuuge and 
lands, and alſo to deprive and kinder the ſaid Revert of the profit 
and advantage of mowing, cutting down, taking and carrying away 
the ruſhes growing and being in and upon the ſaid waſie or 
cm for litter for his cattle as aforeſaid, while he the ſaid 
Robert was poſſeſſed of, and occupied his ſaid meſſuage and 
land with the appurtenances, and had ſuch right of common of 
paſture as aforeſaid, and alſo had ſuch right of mowing, cutting 
down, taking and carrying away ſuch ruſhes growing and being 
in and upon the ſaid waſte or common in manner atoreſaid, for 
litter for the cattleof the ſaid Robert, levant and couchantupon his 
ſaid meſſuage and land with the appurtenances aforeſaid, he the 
ſaid William, (to wit) on the ſaid firſt day of Fay, in the year of 
our Lord 1772, and on divers other days and times between 
tat day and the day of ſuing forth the original writ of the taid 
Robert at the pariſh aforeſaid, wrongfully and injuriouily tpoiled, 
mowed and cut down divers (to wit) ten acres of thc graſs and 
ruſhes then growing and being in the ſaid ae or common, and 
wrongfully and injuriouſly took and carried away divers (to wit) 
fifty waggon loads of the graſs and ruſhes fo by him the faid 
Il1li;am mowed and cut down as aforeſaid, in the faid <wajte or 
emma, whereby the {aid Robert could not for a long time to 
wit) during all the time laſt aforeſaid, have ule and cnjoy his 
laid common of pailure, and his ſaid right of mowing, cutting 
down, taking and carrying away ruſhes in and upon the 1a1d 
<Wa/le or common for litter for the cattle of the tad Rebert as 
&orciaid, in ſo ample and beneficial a manner as he ought to 


6 A have 
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have had and enjoyed the ſame, but during all that time wa, 
deprived of great part of the profit and benefit thereof. (Ther, 
was another count in 7rover for two waggon loads of ruſhes) 
which the plaintiff lays to his damage. 


The defendant pleaded not guilty; iſſue being joined thereon 
the ſame was tried at the laſt aſſizes for the county of Ng ol 
when a verdict was found for the plaintiff, and general damages 
given upon both the counts in the declaration. 


Serjeant Saver moved in arreſt of judgment, and took ſever] 
exceptions to the declaration. ½, That a cuſtom to take a profit 
in the ſoil of another is bad, and to prove this he cited Gaze. 
ward's caſe, 6 Rep. 59. 6. where it is reſolved, that a cuſtom for 
the inhabitants in a vill within any ancient meſſuage there to 
have common of paſture, is bad. To which it was anſwered 
for the plaintiff, that Gaterward's caſe does not apply to the caſe 
at bar, for it doth not prove that an occupier of land may not 
have common in the foil of another, and may alſo by cuſtom 
have a right to cut down and take ruſhes for litter for his cattle 
ſevant and couchant on his land. And to ſhew that a cuſiom to 
take a profit in the ſoil of another is good was cited for the 
plaintiff, 3 Lev. 160. The Mayor and Commonalty of Lynn Regis 
verſus Tahir, where it was reſolved by the whole court that a 
cuſtom for freemen of Lynn, being owners or mah ers of ſhips, to 
dig for ballaſt in the foil of the Mayor and Burgeſſes of Lynn is 
good, although ſuch freemen and maſters of ſhips are not incor- 
porated, or members of the corporation, and Gateward's caſe 
was there cited to ſhew the cſtom was bad; ſo a cyftom to dry 
nets upon another's ſoil is good; alfo a cuſtom of the Hundred 
of Wirkjworth in Derbyſhire to dig for lead in another's ſoil is 
good, which is certainly to fate a profit in another's ſoil. Alt is a 
good cuſtom, that when a man hath agiſted his cattle in my 
park, in the time of a great ſnow, for neceſſity to cut the 
branches of the oaks for them. 1 Roll. Abr. 560. pl. 12.—The 
court over-ruled this objection. 


2, It was objected by Serjeant Sayer, that the title to the 
common is ill ſet out in the declaration, for it only alleges that 
the plaintit was feſfelſed of a meſſuage and lands, and by reaſon 
thereof, he, of right, had and eught to have common, &c. 
and cited 1 Ld. Raym. 266. Dorney verſus ast ford. To which 
it was anſwered for the plaintiff, that this is an action for a 
tort againſt a ſtranger, a mere wrong doer, and it is ſufficient 
for the plaintiff to allege that he is poſſeſſed, Sc. he need not ſet 
out any title whatſoever, and this hath been the conſtant and 
uniform way of declaring in actions for diſturbances of commer 


and /imilar wrongs ever ſince the caſe of Strede verſus ay. 4 
| | Ma. 
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Mal. 418. which was an action of the cafe ſetting forth that he 
was poſſeſſed of a tenement and of a cloſe of paiture, and a rood 
of land, Sc. in Shipron Mallett, and that he had right of common 
in Mendip foreſt for his cattle, &c. as thereunto belonging, that 
the defendant did dig and make coney-boroughs in the faid 
{oreſt, and ſet nets and gins there by which his ſheep were 
damnificd, and he deprived of common, Sc.; upon a writ of error 
brought in B. R. the queſtion was, whether the declaration was 
od or not? becauſe it ſets forth that the plaintiff gf po/- 
\-/ionatus fuit de tenemento, & c. which [it was objected was not 
1uflicient to intitle him to his action, but that he ought to ſhew 
a title by cuſtom or preſcription or otherwiſe, and not declare 
upon the bare poſſeſſion without any other right; for he claiming 
a profit ariſing out of another man's ſoil, ought to have ſet 
forth a particular eſtate to himſelf, either by grant preſcription 
or ſome conveyance, and not to ſay that he was poſſeſſed, &c. 
and ought to have common, &c. as belonging to bis tenements, 
without ſhewing how, or in what manner, which is ſo uncertain 
that no iſſue can be taken upon it; therefore {it was ſaid] the 
plaintiff ought to have ſhewn the commencement of his eſtate, 
and how he came to be intitled to the common, which muſt [in 

this caſe] be either appendant, or nothing, and if ſo, he mutt 
{et forth the beginning of it, that the defendant might give him 
an anſwer, But after much argument and debate upon the 
matter the declaration was adjudged to be good, and that the 
plaintiff need not ſet forth his title, either by preſcription or 
_ grant. 1. Becauſe it is an action grounded upon the poſ/e//ior 
againſt a wrong doer ; to which action, a title would be only an 
inducement. 2, That he need not ſet out any title whatſoever, 
becauſe (as to the defendant who did the injury) it ſtands in- 
different, whether plaintiff is owner of the ſoil or not ; the de- 
tendant's buſineſs is to anſwer the wrong alleged to be done by 
him. It is true if it had been upon a ſpecial pleading, as in 
treſpaſs for diſtraining his cattle, and the defendant had pleaded 
that he was owner of the ſoil, and ſo juſtified the taking, the 
plaintiff in ſuch caſe muſt have replied and ſhewn a title by grant 
or preſcription or ſome other conveyance. And /a/ily, | they 
reſolved] that this matter is not traverſable ; for, upon the ge- 
neral iſſue a right f common muſt be proved and given in evi- 
dence, otherwiſe the plaintiff cannot maintain his action, but 
what right is not material, and ſo the judgment of the C. B. 
was affirmed, and | as the report ſays] the law lettled in this point. 
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Derney verſus Caſſi ſord, 1 Ld. Raym. 266. (cited for the de- 
tendant) was caſe for obſtructing a private way. The plaintiff 
declared that he was poſſeſſed for a term of years of a houſe, 


and that he and all thoſe whoſe eſtate he had in the houſe 
from 


2— 
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from time whereof, Cc. habuerunt & habere debuerunt a Way 
Sc. that the defendant obſtructed, Sc. upon the general illae 
pleaded, verdict for the plaintiff. But after divers motions in 
arreſt of judgment; by the whole court judgment was arreſted. 
For though it had been good to declare againſt a wrong-do-r 
that he | plaintiff] habere debuit viam, &e. as was lately ag. 
judged in C. B. in Strode verius Birch, yet here the plaintiff has 
laid a gue eftate in himſelt, when he is but leſſee for ycars, 
which is impoſſible, for he cannot have the eſtate of any other 
but only his own. To which it was anſwered, that the plain. 
tiff Dorner had no occaſion to {ſet out any title what{cever, but 
[as the caſe fays] it had been good to declare againit a wrong 
docr, that the plaintiff Dorney habere debuit viam, &c but having 
taken upon himſeif in pleading to ſet out a title, and having ct 
out a bad one, it ſhall be taken moſt ſtrongly againſt him. — Put 
in the caſe at bar, the plaintiff hath not jet out any title what- 
ever; poſſeſſion being ſufficient againſt a wrong doer. And of 
{hat opinion was the whole court. 


Serjeant Sayer 3dly objeted— That it appeared by the decla- 
ration that the plaintiff claimed the right to cut nd take the 
ruſhes on the waſte for litter for his cattle, as a right appen- 
dant to his right of common, which cannot be in their nature 
and quality; for a thing znzcorporeal cannot be appendant to a 
thing acorpereal, and both theſe rights are inco poreal, and cited 
Tyrringham's caſe, 4 Rep. 36 6. To which it was anſwered 
that the right to cut and fake ruſhes, &c is not claimed or 
alleged to be appendant to the right of common, but it is alleged 
to be a part of, or as a circumltance of the plaintiff's right of 
common, and is a very reaſonable and uſeful part thereof, and of 
that opinion was the whole court. 


Serjeant Sayer 4thly objected to duplicity in the firſt count, 
which (he ſaid) conſiſted of a claim of two diſtinct and ſeveral 
rights, viz. a right of common which doth not lie in prendre, 
for the plaintiff cannot cut and take way the graſs, from off 
the common, but can only feed and take it by the mouths of his 
cattle ; and a right to cut and take away ruſhes, which lies 
wholly in prendre, and cannot be joined in the fame count with 
the r:ght ¶ common which doth not lie in prendre. To which 
the like anſwer was given as to the 2d objection, viz. That the 
right to cut and take the ruſhes is only a circumſtance attend- 
ing, or part of the right of common, ana that both together may 
be reaſonably taken and confidered as one united right, for the 
cuſtom is, that whoever occupies land in the parith of Ludbam 
and has a right of common in the wajt: has alſo a right to cut 
and take ruthes zhere, he cannot have one without the other, 

1 | according 
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according to the cuſtom Jaid in the declaration, and found to 
be true by the verdict, And of that opinion was the whole 
court. 


Serjeant Sayer upon his firſt moving this caſe alſo objected — 
That the latter count in rover could not be join]; but now 
upon ſhewing cauſe, he candidly gave up this objeciion ; the 
ver. fame having been made and over-ruled in Mof? verſus Goode 
fon, in Mic. term Jait, ante fol. 348. Serjeant Min (who 
drew the declaration) was of the plaintiff's council, 


Judgment for the plaintiif, per totam curiam. 


Mary Leader widow verſus William Moxon, Richard 
Barwiſe and Thomas Taylor. C. B. 


CTION of treſpaſs upon the caſe, wherein the plaintiff special a giga 
declares, That long before and at the ſeveral times of com- upon the caic 

mitting the ſeveral grievances next herein-after-mentioned, ſhe ef- 
was, and from thenceforth hitherto hath been, and ſtill is ſeiſed raifing the 
in her demeſne as of freehold, that is to ſay, for and during the 9% - oo 
the term of her natural life, if ſhe continues ſole and unmarried, Vainifs - 
of and in divers, (to wit) fix meſſuages or dwelling-houſes with andy 
the appurtenances fituate, ſtanding and being in a certain ſtreet 3388 
or lane called Old Gravel-/ane, on the eaſt fide of the ſaid ſtreet pagaye, and 
in the pariſh of Saint George in the county of Middleſex, and 9 
which ſaid ſeveral meſſuages and dwelling-houſes, at the afore- mw wort 
ſaid times of committing the ſaid reſpective grievances herein- 
after-mentioned, were in the poſſeſſion of certain tenants thereof 
reipectively to the plaintiff, that is to ſay, one of the ſaid meſ- 
ſuages or dwelling-houſes then was in the poſſeſſion of one 
V ulliam Tucker as tenant to the ſaid plaintift, another thereof was 
then in the poſſeſſion of one John Duncan, as tenant to the ſaid 
Plaintict, another thereof then was in the poſſeſſion of one Wil- 
lam Sharks, as tenant to the plaintiff, another thereof then was 
in the poſſeſſion of one Alexander Grieve as tenant thereof to the 
plaintiit, another thereof then was in the poſſeſſion of one Fames 
dnnith as tenant thereof to the plaintiff, and the remaining one 
then was in the poſſeſſion of one John Beeſwank as tenant to the 
Plaintiſf; all which fid ſeveral meſſuages or dwelling-houles 
then reſpectively fronted, and each of them did and doth front 
the ſaid ftreet, called O/7 Cravel. laue, and each of them then 
had, and {till of right ought to have a door and paſſage froin the 
ground-floor thereof reſpectively in the ſaid ftreet, and alſo cer- 
ran lights and windows placed in the gruund-floor of all the 
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The Grava- 


men. 


liciouſly and wrongtully contriving and intending to hurt and 


ſo ſeiſed thereof as aſoreſaid, (to wit) on the firſt day of June 


fore and in tiic front of the ſaid ſeveral meſſuages or dwelling- 
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ſaid meſſuages or dwelling-houſes reſpectively to the ſaid ſtreet, 
whereby the light and air from the ſaid ſtreet came, and jj] 
of right ought to come into the faid meſſuages and dwelling. 
houtes reſpectively in the ground-floors thereof reſpectively; 
neverthelets the defendants well knowing the premiſes, but ma— 


prejudice the plaintitF in her aforeſaid eſtate, of and in the afore- 
taid meſſuages or dwelling-houſes with the appurtenances, and 
to render the ſame of little or no value to her whilit ſhe was 


1772, and on divers other days and times between that day and 
the day of ſuing forth the original writ of the plaintitf in this 
behalf, at the pariſh aforeſaid, in the county aforeſaid, wrong- 
fully and injuriouſly raiſed and caufed to be raiſed the faid ſtreet 
called Oli Gravei-lane, and the foil and pavement thereof be— 


houſes of the plaintiff, and of each of them reſpectively by then 
and there placing and laying divers great quantities of wood, 
boards, timber, planks, earth, ſtones, gravel and foil, in and 
upon the ſaid ſtreet there, to a much greater heighth than the 
ſaid ſtreet or the ſoil and pavement thereof were before raiſed, 
that is to ſay, to the heighth of fix feet more and higher than 
the ſame ſtreet, or the foil and pavement thereof before were 
raiſed, and ſo near and ſo cloſe to and againſt the ſaid fronts of 
the ſaid ſeveral meſſuages or dwelling-houſes, and the front of 
each of them reſpectively towards the ſaid ſtreet, that the afore- 
ſaid dours and paſiages of the ſaid ſeveral meſſuages or dwelling- 
houſes, and the doors and paſſages of cach of them reſpectively 
from the gruund-floor thereof reſpectively unto the ſaid ſtreet, 
and allo the ſaid lights and windows of the ſaid ſeveral meſſuages 
and dwclling-houſes reſpectively, in the ground-floor thereof 
reſpectively, through which the ſaid light and air before came 
from the ad fireet into the ſaid meſſuages or dwelling-houles, 
and each oi them reipectively in the ground-floor thereof, be- 
came and were and ſtill are totally blocked up and obſtructed, 
cloſed and darkened reſpectively, fo that the ſaid tenants and 
inhabitants of the ſaid meſſuages and dwelling-houtes reſpec- 
tively could not pats through, cr go out of the ſame reſpective 
doors or paſſages thereof into the {aid ſtreet, and which they uled 
to paſs and go, and ſtill of right ought to pals and go into the 
laid ftrect, and alſo from thence back into the {id mefiunges, 
and the light and air which before came into the faid metiuages 
or dwelling-houſes reſpectively, through the ſame lights und 
winGows or any of them into the ſaid mefſuages or dweiiing- 
houtcs or any of them in the ground-floor thereof reſpective!”, 
but were «nd itil} are totally obſtructed, hindered and prevented 
by the inea::s atoreiaid from io doing; by reaſon whereof the 


plaintiff 
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plaintiff hath been and ſtill is greatly prejudiced and injured in 
her aſoreſaid eſtate, of and in the aforeſaid meſſunges or dwel- 
lin g-houſes with the appurtenances and each of them reſpectively; 
and the ſame meſſuages or dwelling-houſes are become and each of 
then reſpectively is become thercby of little or no value to her; 
a:d the greater part of the aforgſaid tenants, (to wit) the ſaid 
7: lliam Sparks, James Smith, Alexander Grieve, and John Bee/- 
„ , four of the aforclaid tenants to the ſaid plaintiff of her 
tal meſſuages or dwelling-houtes refpeRivelv, by reaton of the 
n;:miſcs, have reſpectively quitted and left the {aid four meſ- 
lunges and dwelling-houſes, which were in their reſpective poſ- 
ſeſlions as aforeſaid, and the plaintiff cannot procure any other 
tenants for thoſe meſſuages or dwelling-houtes, but the ſame 
remain and each of them reſpectively remains empty and un- 
tenanted, and the aforeſaid other tenants to the plaintig, (to wit) 
the ſaid Milliam Tucker and John Duncan, two of the ſaid tenants 
to the plaint:i7 of the ſaid remaining two meſſuages or awell- 
ing-houſes of the plaintiff, have and each of them reſpectively 
has foreborn and refuſed to pay any rent to the plaintiff for thoſe 
meſſuages and dwelling-houtes within their retpective poſſci- 
tions ſince the committing of the ſaid grievances, and ſtill re- 
fule to pay any rent to her, and threaten and ats going to quit 
and leave the poſſeſſion of the ſaid two laſt mentioned meſſuages 
or dwelling-houſes reſpectively, by means and on account of 
the premiſes aforeſaid, (to wit) at the pariſh aforeſaid, in the 
ſaid county of Mzddleſex 3 and the plaintiff avers that ſhe at 
the ſaid ſeveral times of committing the aforeſaid grievances, 
and ſince thoſe times was and continued ſole and unmarried, 
and ſtill continues and is ſole and unmarried, (to wit) at the 
yariſh aforeſaid in the county aforeſaid. There are other counts 
in the declaration to the like effect for the ſame cauſe of action, 
which the plaintiff lays to her damage of pounds, Ec. 


The defendants pleaded the general iſſue, and this cauſe was 
tried before the Lord Chief Juitice De Grey at the ſittings alter 
Hilary term laſt, when a verdict was found for the plaintiff, and 
70 J. damages, ſubject to the opinion of the court upon the fol- 
lowing caſe, Tig. 


It appeared in evidence at the trial, that the plaintiff was cm. gated 
owner tor life of the houſes mentioned in the declaration, and for the opinion 
which ſtood in Old Gravel-Lane ; the fame being a lane opening e court: 
immediately into one of the ſtreets mentioned, and authorized 
to be paved in and by a certain act of parliament paſſed in the 
11th year of his preſent Majeſty's reign, intituled an act for 
paving i opping-fireet in the county of Midaliſea, and the ſeveral 
lircets and patlages leading into the fame; and for OY 
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all encroachments and obſtructions therefrom, and preventing 
the like for the future; and for opening a paſſage from Her. 
mitage:ſreet into Nightingale-lane ; and for paving ſuch paſſage, 
and the eaſt-ſide of Nightingale-lane, 


That on the 26th of July 1771, two-thirds and upwards of 
the houſeholders and landlords or owners of houſes and tene- 
ments within O Grovel-/ane aforeſaid, did in purſuance of the 
ſaid act apply by petition to nine and more of the commiſſioners 
in the ſaid act named and appointed at a meeting of the 
commiſſioners for putting the ſaid act in execution, expreſſing 
their defire to have the ſaid lane paved and cleared of all in- 
croachments, nuilances, obſtructions and annoyances ; whereupon 
the ſaid commiſſioners, at the ſaid meeting, being nine or more 
in number, did make a certain order whereby it was ordered 
that the prayer of the ſaid petition be granted, and that the ſe- 
veral powers veſted in theſe commiſſioners by the ſaid act in 
conſequence of the ſaid petition be carried into execution at their 
requeſt. 


In coniequence of the above petition and order, the commil- 
ſioners contracted with the defendants to pave Odd Gravel-lane, 
who accordingly proceeded to pave the ſame ; and did purſuant 
to the orders of the faid commiſſioners, raiſe the footway contiguous 
to the ſaid houſes to the heighth of fix feet but in a regular de- 
ſcent, and compleatly finiſhed the ſaid pavement by the fourth 


day of Tuly 1772, and by ſo raiſing the footway in manner 


aforeſaid, objtrufted the doors and windows in the ground floors of 
the plaintiff's houſes in the declaration mentioned, and oc- 
caſioned the ſeveral injuries to the plaintiff complained of in the 
declaration. 


Before the bringing of the preſent action the plaintiff did, 
within fix months after the cauſe of complaint, appeal to the 
juſtices of the peace at a General Quarter Seſſions held for the 
county of Middleſex, firſt giving twenty-one days notice in wri- 
ting of her intention to bring ſuch. appeal, and of the matter 
thereof to the clerk of the commiſſioners, and did enter into 
ſuch recognizance in that behalf as is directed by the ſaid act of 
parliament z and upon the hearing of ſuch appeal, the ſaid court 
of Quarter Seſſions diſmiſſed ſuch appeal, apprehending and de- 


claring that t court had no juriſdiction in the matter. 


That before the bringing, of the preſent action the clerk of 
the commiſſioners was requeſted” by the attorney for the plainti®, 
to give him a copy of the order ſigned by the commiſſioners 


under which the preſent defendants acted, or the names of ſuch 
IR com- 
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commiſſioners who figned ſuch order, but which requeſt the 
ſaid clerk did not comply with, but refuſed ſo to do; where- 
upon the preſent action was brought after twenty days previous 
notice in writing to the clerk of the commiſſioners, and alſo to 


the defendants. 


In order to prove the action to be commenced within the 
time limited by the act, a capias ad reſpondendum (iſſued out of 
this court) was produced and read in evidence, and which 
appeared to have iſſued on the 15th day of December 1772, and 
was returnable the 2oth day of January laſt, and was ſued out 
with intent to declare in the preſent action upon the appearance of 
the defendants thereto, and upon ſuch appearance did declare 
againſt them as above ſet forth. — Whereupon a verdict was 


found for the plaintiff, ſubject to the opinion of the court upon 


the two following queſtions : 


Whether the above action will lie againſt the de- 


fendants under the circumſtances of the caſe ? 


24d M Whether the capias ad reſpondendum ought to 
have been read in evidence to prove the time 
of the commencement of the ſuit ? 


Serjeant Davy for the plaintiff was beginning to argue, when 
the court ſtopped him and ſaid the defendant's counſel ought to 
begin, and ſpeak firſt as to the latter queſtion ; and then to 
the firſt. 


Serjeant Walker for the defendant—T contend that the cafias 
ad reſpondendum ought not to have been read in evidence to prove 
the time of the commencement of the ſuit, becauſe hat writ 
is not the commencement of an action in Hi court; the plain- 
tiff ought to have produced and ſhewn in evidence to the jury 
her original writ ſued out within the time limited by this act of 
parliament ; for ſhe alleges in her declaration that the defendants 
on the firſt of June, and on divers days and times between hat 
day and the day of ſuing ferth ber original writ, did the damage 
and injury ſhe complains of ;—ſo, where the ſtatute of limitations 
iS pleaded to an alſumpfit in this court, and the plaintiff replies 
by ſhewing that a capias ad reſpondendum was ſued out within fix 
ars next after the cauſe of action accrued, it will not take it 
out of the ſtatute. 


Gould Juſticelf the capias ad reſpondendum be ſued out within 
lix nonths, (as it appears to be) the original muſt be pretumed 
to be ſued out within ſix months, for it immediately precedes the 


caplas, 
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very rightly admitted to be read in evidence to ſhew the com. 


paving Wapping-ſtreet, &c. fol. 550, 551. the commiſſioners are 


Blackflone Juſtice—The latitat is the commencement of the 


action in the King's Bench, and yet it ſuppoſes a b:/l of Middleſex 
to have iſſued before; I think the capias ad reſpondendum was 


mencement of the ſuit. 


Serjeant Valter As the court ſeem to be of opinion that the 
capias was properly admiſſible to be read to ſhew the commence. 
ment of the ſuit, I ſhall go on to the other queſtion, and en- 
deavour to ſhew that this action doth not lie againſt the defen- 
dants under the circumſtances of this caſe. 


By a clauſe in the act of parliament mentioned in the caſe for 


authorized and impowered from time to time to cauſe, order and 
direct the ſaid ſtreet, &c to be paved, repaired, ſunk or altered, 
in ſuch manner as they ſhall think fit. The defendants have 
done nothing but what the commiſſioners ordered. The 
commiſſioners have power to /in or alter the pavement as they 
think fit; they have power to alter; then they have power to 
raiſe the pavement; if to raiſe it an inch, they may lawfully 
raiſe it a foot, or fix feet, as hath been done in the preſent 
caſe ; for the legiſlature intended that private property ſhould 


give way to the public good; and therefore under the circum- 
ſtances of the cale this action doth not lie. 


Again; the act of parliament hath provided [el. 590] That 

if any perſon ſhall think himſelf or herſelf aggrieved by any 
thing done in purſuance of the act, ſuch perſon may appeal to 
the Quarter Seſſions within ſix calendar months after cauſe of 
ſuch complaint ſhall have ariſen, &c. and the juſtices ſhall hear 
and finally determine the cauſe and matter of ſuch appeal in a 
ſummary way, and award ſuch coe to the parties appealing or 
appealed againſt as they the ſaid juſtices ſhall think proper; and 
the determination of ſuch Quarter Seſſions ſhall be final, binding, 
and concluſive to all intents and purpoſes.” —The legiſlature 
ſaw that ſome injuries muſt be done, and therefore gave this 
power to the juſtices at the Quarter Seſſions, whoſe determina- 


tion is to be final; the party aggrieved muſt apply to the Quarter 
Seſſions for redreſs, and has no right to bring this action. 


Blackſtone Juſtice It appears by the ſtate of the caſe that the 
plaintift did within fix months after the cauſe of complaint, 
properly appeal to the Quarter Seſſions, and upon hearing the 
appeal, the ſame was diſmiſſed, the juſtices apprehending that 
#bat court had no juriſdiction in the matter. 


Serjeant 
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Serjeant Valter The court of King's Bench would have 
granted a mandamus to oblige the Quarter Seſſions to take jurit- 
diction of, and finally determine the matter. 


Blackftone Juſtice—The Quarter Seſſions have no juriſdiction 
to give the plaintiff ſatisfaction in damages; they have only 
power (by the act) to give coſts; ſhall the party injured {as the 
preſent plaintiff has been] be precluded from bringing her action 
in this court, and laying her caſe before a jury, to have a ſatis- 
faction in damages ? I am of opinon ſhe ſhall not be precluded. 


Serjeant Davy was ready to have argued for. the plaintiff, but 
the court told him they were of opinion that judgment muſt 
be given for the plaintiff, and theretore he had no occaſion to 
give himſelf any trouble. | 


Gould Juſtice—I'am very clearly of opinion that this aRion 
well lies againſt the defendant ; that the action was commenced 
in due time, and that the capias ad reſpondendum was very pro- 
perly read in evidence to prove the time of the commencement 
of the ſuit. 


Every man of common ſenſe muſt underſtand that this a& 
of parliament ought to be carried into execution without doin 
ſuch enormous injury to individuals, as hath been manifeſtly 
done to the plaintiff in this caſe ; wherever a truſt is put in 
commiſſioners by act of parliament, if they miſdemean them- 
telves in that truſt they are anſwerable criminally in the King's 
Bench; if they aggrieve and damnify the ſubject, as they have 
done in the preſent caſe, they are anſwerable in this court civi- 
iter in damages to the party injured; there are no negative 
words in the ſtatute to exclude the courts at Weſtminſter from 
having juriſdiction in this caſe ; on the contrary the act of par- 
liament recognizes their juriſdiction, where it limits the time 
tor commencing actions againſt perſons for any thing done in 
purſuance of the act. Beſides, the Quarter Seſſions have no 
power or juriſdiction to give any ſatisfaction in damages, fo 
that it would be very grievous to the ſubjects indeed, if the 
courts at VMeſiminſter were not open for them to obtain juſtice by 
the verdict of a jury in ſuch a caſe as this. 


Blackſtone Juſtice -I am of the ſame opinion; the Quarter 
Seſſions have no power to make the injured party ſatisfaction 
in damages; the commiſſioners are authorized to pave, repair, 
An and alter the ſtreets; this ſtreet called Old Grave/-lane where 
the plaintiff's houſes ſtand, was ordered to be paved, Sc. under 
the optional clauſe, as it is called in the act . 590] upon 

petition 
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petition (of two-thirds of the houſeholders and landlords of the 
houſes there) to the commiſſioners, who have power by zu; 
clauſe in the act to rate and aſſeſs the inhabitants of ſuch ſtreet 
one ſhilling and ſixpence in the pound; is it conſiſtent with com. 
mon ſenſe that the plaintiff muſt pay 15. 6d. in the pound to 
have her houſes buried, and the lights and free paſſage of her 
houſes obſtructed and hindered? I think the commiſſioners 
have aRed arbitrarily and tyranically, and that the damages are 
too ſmall. | 


Mr. Juſtice Nares was of the ſame opinion, and ſpoke to the 
like effect, and judgment was given for the plaintiff. 


| Hilary Term 
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The Provoſt of Eton- College and the ſame College 
verſus The Biſhop of Wincheſter and Fountain, Clerk. 
CB. | 


Netz. The Surry FO HNMN Biſhip of Wincheſter and Thomas Fountain 
record is en- (to wit) clerk have been ſummoned to anſwer unto Edward 
ee | Parnard doctor in divinity, ' roveft of the college- 
13 Geo. 3. royal of the Bleſſed Mary of Eton near Windſor in the county of 
Buckingham and the ſame college, that they permit the {aid 

Count inguare pro ugſt and the ſame college to preſent a fit perſon to the church 
_— = of Worpleſdon which is void and in the gift of the ſame prove 
deln and the {ame college, &c. And thereupon the ſaid provoſt and 
college by John Edmonds their attorney complain, for that the 

provoſt of the ſaid college-royal of the Bleſſed Mary of Eton 

near Windſor in the county of Buckingham and the ſame college 

were ſeiſed in groſs as of fee and right, in right of the faid 

1 college 
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college of and in the advowſon of the church of Worpigſdon Trat the 
aforeſaid and being ſo thereof ſeiſed, the ſaid church hereto- 1 N 
fore, (to wit) on the 8th day of O#ober in the year of our Lord „ 
1765, at Morpleſdon aforeſaid, in the county of Surry aforeſaid, e church 
became vacant by the death of one Stephen Sierch the then in- i, 6 
cumbent thereof, and thereupon it then and there belonged to 4 
the provoſt of the ſaid college for the time then being and to 
the ſame college in right of the ſame college to preſent a fit 
rſon to the ſaid church ſo being vacant as aforeſaid, where- 
upon the ſaid Edward Barnard then Provgſt of the ſaid college, 
and the ſame college in right of the ſame college then and there 
preſented to the ſaid church, ſo being vacant as aforeſaid, one John 
Burton doctor in divinity their clerk, who, upon the ſaid preſenta- one jobs 
tion of the ſaid then provgft and college, was admitted, inſtituted Baron door 
and inducted into the ſame in the time of our Sovereign Lord rata 
the now King; and the provoſt of the ſaid college and the ſame mitted, &c. : 
college in right of the ſaid college being ſo ſeiſed of and in the 
ſaid advowſon as aforeſaid in form aforeſaid, the ſaid church 
afterwards (to wit) on the 13th day of February in the vear of 
our Lord 1771 at Weorpleſdon aforeſaid became void by the * atk on 
death of the aid John Burton the then laſt incumbent thereof, the church 
and till is vacant, and for 7hat reaſon it then and there be- N void 
longed and now {till doth belong to the ſaid now freveſt and 1 
college in right of the ſaid college to preſent a fit perſon and is gill | 
to the ſaid church ſo being void as aforeſaid ; and the ſaid Biſhop ve also 
and Thomas Fountain hinder them, and will not permit them ſo 10 plaintiff 20 
to do; wherefore they ſay that they are injured and have ſuſ- Preſent, but 
tained damage to the value of two hundred pounds, and there- v1 ago 


fore they bring their ſuit, &c, 


And the ſaid John biſbop of Wincheſter and Thomas Fountain The tion 
clerk by Themas Francis their attorney come and defend the ples: thac !:q 
force and injury, when, Cc. and the ſaid bp fays that the nat ge, 5 
ſaid church of Worpleſdon is within the dioceſe of Wincheſter, . 
and that he neither has nor claims any thing in the ſaid church 
but the admiſſion, inſtitution and induction of parſons to the 
ſame church, and what other rights belong to an ordinary of the 
lame church, and this he is ready to verity, wherefore he prays 
judgment whether the ſaid provoſt and college, without atigning 
a ſpecial diſturbance in him the ſaid % ỹ fob in this behalf 
ought to have their action thereof againſt him, Cc. And the The incum- 
laid Thomas Feuntain ſays, that the ſaid prova and college ought wan R agapat 
not to have their ſaid action againſt him, becauſe he tays, he A 
the ſaid Themas Fountain is, and on the day of ſuing out the ſaid on the preien- 
original writ of the ſaid provo/t and Colege was parſon upar- a Mioy 


ſonee of the ſaid church, upon the prelentation of the Lord whole title is 
deduced from 


King Charles the 2d. whe was ſciſed in fee, and preſented Cha, Moi. 
6 D George 


nnn 
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George the third the now King ; and the ſaid Thomas Fountaiy 
further ſays, that the Lord Charles the ſecond, late King of Bag. 
land, was ſeiſed of the advowſon of the church aforeſaid as of one 
in groſs as of fee and right, in right of his crown of England; and, 
being ſo ſeiſed thereof, preſented to the faid church being va- 
cant one Charles Moore his clerk, who, upon the preſentation of 
the ſaid late King, was admitted, inſtituted and inducted into 
the ſame in the time of peace, in the reign of his ſaid late Ma- 
jeſty King Charles the fecond ; and his ſaid late Majeſty King 
| Charles the ſecond being ſo ſeiſed of the ſaid advowſon after- 
King James Wards at Worple/don aforeſaid died; upon whoſe death the ſaid 
he 20. leiſed. advowſon deſcended to James the ſecond late King of England, 
as brother and heir of the ſaid late King Charles the ſecond, who, 

by reaſon thereof, became ſeiſed of the ſaid advowion as of one 

in groſs, as of fee and right, in right of his crown of England; 

: and being fo ſeiſed thereof, the ſaid late King James the ſecond 
Abdiened Oe abdicated the government and crown of England; and there- 
upon afterwards the Lord Wi.liam and the Lady Mary lawfully, 
rightfully and in due manner became and were King and Queen 

of England, &c. by reaſon whereof the ſaid King William and 

King William Queen Mary were ſeiſed of the faid advowſon as of one in 
— — groſs by itſelf as of fee and right, in right of their crown of 
Mary ſeiled. England; and the ſaid King and Queen being ſo ſeiſed thereof, 
The Queen the ſaid Queen afterwards at Vorpleſaon atoreſaid, died without 
died heir of her body, after whoſe death the ſaid late King William 
a1 was ſeiſed of the ſaid advowſon as of one in groſs by itſelf as of 
| fee and right, in right of his crown of England; and being fo 
ſeiſed thereof afterwards at JYorple/don aforeſaid died; after 

whole death the Lady Ann, lawfully and rightfully, and in due 

Queen Ann manner and right, became and was Queen of England, and was 
(cited, ſeiſed of the ſaid advowſon of the ſaid churchas of one in groſs by 
itſelf as of fee and right, in right of her crown of England; and 

being ſo ſeiſed afterwards at Morpleſdon aforeſaid died without 

| heirs of her body; after whoſe death the late King George the 

firſt lawfully, rightfully, and in due manner, and of right be- 

came and was King of Great Britain, &c, and was ſeiſed of the 

ſaid advowſon as of one in groſs by itſelf as of fee and right, in 

King George Tight of his crown of Great Britain; and the ſaid late King 
the lt, ſeiſed, George tbe firſt being fo ſeiſed of the ſaid advowſon, the faid 
race ay church became void by the death of the ſaid Charles Moore, and 
Charles being fo void, it belonged to him the ſaid late King George the 
Meere fir/?, to preſent a fit perſon to the ſaid church ſo void, and one 
Fon bj Henry Godolphin provoſt of the ſaid college, and the faid college 
vſu / paton uſurping upon the ſaid late King George the firſt preſented to 
upon 70K the faid church fo void Thomas Carter clerk, who, upon the 
ſented Tho- preſentation of the ſaid Henry Godolphin proveſt of the ſaid college, 
mas Carter. and of the ſaid college was admitted, inſtituted and inducted into 


I the 
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the fame; and the faid King George the firſt being fo feiſed 

of the ſaid advowſon afterwards at Worpleſdon aforeſaid died, 

upon vrhoſe death the Lord George the ſecond as only ſon 

and heir of the ſaid late King George the 75 lawfully, right- 

fully, and in due manner became King of Great Britain, &c. and Kiog Geor 

became ſeiſed of the ſaid advowſon as of one in groſs by itſelf, 24. ſeiſed. 

as of fee and right, in right of his crown of Great Britain; and A e 2 

the ſaid late Lord King George the ſecond being ſo ſeiſed of the Thomas c. 

{aid advowſon the ſaid church became void by the death of the ter the provoſt 

ſaid Thomas Carter, and being ſo void it belonged to him the or | 

ſaid late King George the ſecond to preſent a fit perſon to the ſaid preſented 

church ſo void, and one Henry Bland provoſt of the ſaid college, 1 0 

and the ſame college uſurping upon the ſaid late King George the © 

ſecond, preſented to the ſaid church ſo void, George Harris 

clerk, who, upon the preſentation of the ſaid Henry Bland pro- 

oft of the ſaid college, and of the faid college was admitted, in- 

ſtituted and inducted into the fame; and the ſaid late Lord 

George the ſecond being ſo ſeiſed of the ſaid advowſon, the ſaid 

church became void by the death of the ſaid George Harris, AI Bo 

whereby it belonged to the faid late King George the ſecond to hy ES 

preſent a fit perſon to the ſaid church ſo void, and Benjamin death of 

Giſhop of Wincheſter uſurping upon the ſaid Lord George the je- Rank ang 

cond collated to the ſaid church Stephen Sleech, who thereupon Benjamin 

was inducted into the ſame; and the ſaid late King George the =. 

ſecond being ſo ſeiſed of the ſaid advowſon of the ſaid church b/w yas 

afterwards at Y/crpleſdon aforeſaid died; upon whoſe death the Stephen 

Lord George the third the now King as grandſon and heir of the ren - 

taid late King George the ſecond lawfully, rightfully, and in due King George 

manner became King of Great Britain, &c. and became ſeiſed zd. ſeifed, and 

of the ſaid advowſon as of one in groſs by itſelf, as of fee and —_ 

right, in right of his crown of Great Britain, and yet is ſeiſed by the death 

thereof; and being ſo ſeiſed thereof, the ſaid church became 9! 2ieech, the 

void by the death of the ſaid Stephen Sleech, whereby it belonged en 5 

to the ſaid Lord the now King to preſent a fit perſon to the Burton by 

ſaid church ſo void, and Edward Barnard prove/t of the faid panes 

college, and the ſaid college uſurping upon the ſaid Lord the 

now King, preſented to the ſaid church ſo void J Burton 

clerk, who, upon the preſentation of the ſaid Edward Barnard 

provoſt of the ſaid college, and of the ſaid college was admitted, 

inſtituted and inducted into the ſame; and the ſaid Lord the 

now King being ſo ſeiſed of the advowſon, the ſaid church be- 

came void by the death of the ſaid Je Burton, whereby It Tha tle 

belonged to our ſaid Lord the now King, to preſent a fit perſon church being 

to the ſaid church ſo being void; and the ſaid Lord the now 11g; A 

King preſented the ſaid Thomas Fcuntain clerk to the ſaid church ton, the now 

ſo being void, who, upon the ſaid preſentation of the ſaid * n 

Lord the now King, was admitted, inſtituted and inducted into e ee 
the tain, 


[ 
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the ſame church in the time of peace in the time of the pre- 
ſent King, and long before and at the time of ſuing out the 
ſaid original writ of the ſaid prove and college was and yet is 
arſon 1mfarſonee of the ſaid church upon the preſentation afore. 
«ho traverſes ſaĩid; o:thout this that the ſaid prove? of the ſaid college, and 
2 —＋ the ſaid college were ſciſed of the ſaid advowſon of the church 
nd college of of Yorpleſaon aforeſaid in manner and form as the faid provoſt 
EG. and college have above alleged, and this he is ready to verify, 
wherefore he prays judgment if the ſaid provoſt and college ought 

to have their ſaid action againſt him, &c, 


Thomas Walker, 
Replication to And the ſaid provoſt and college, as to the faid plea of the 


og 7 ta ſaid biſhop above pleaded, for that the ſaid biſhop claims no- 
thing in the ſaid church nor the advowſon thereof but the ad- 

miſſion, inſtitution and induction of parſons to the ſame church, 

and what other rights belong to an ordinary as ordinary of the 

3 ſame church, prays judgment and a writ to the ſaid biſhop, c. 
harp * It is therefore conſidered that the ſaid provgft and college re- 


until the plea Cover againſt the ſaid biſhop their preſentation to the ſaid 
de deter- church, and have a writ to the ſame Siſbop that notwithſtand- 
m__ * ing the diſclaimer of the ſaid b;bop he admit a fit perſon to 
plaintiffs and the church aforc: , at the preſentation of the ſaid provoſt and 
Fountain. college, Sc. but ic: v=cution thereof ſtay until the aforeſaid 
plea between the i. -roveft and college and the ſaid Thomas 
Fountain be detect, but no amerciament againſt the ſaid 

biſhop becauſe he exc'/.tn himſelf of the impediment, &c. And 

as to the atoreſaid plea of the ſaid Thomas Fountain by him abore 

pleaded in bar, the ſaid frovgft and college ſay, that they by 

reaſon of any thing in that plea alleged, ought not to be barred 

The provoſt from having their aforeſaid action againſt him, becauſe they 
and college ſay, as before, that the ſaid provoſt of the ſaid college and the 
take iſve ſame college were ſeiſed of the advowſon of the church of 
apr Gator ot Warpleſdon aforeſaid in manner and form as the ſaid prove} 
travetſe. and college have in their ſaid declaration above alleged, and 
Iucombent this they pray may be inquired of by the country. And the 
joins ulve. ſaid Thomas Fountain doth the like, &c. therefore the ſherift is 
commanded that he cauſe to come here in eight days of the 

7-ire focies purification of the Bleſſed Mary, twelve, &c. by whom, &c. and 
awarded, who neither, &c. to recognize, c. becauſe as well, Ec. At 
which day the jury between the parties aforeſaid was re- 

ſpited between them here until this day, (to wit) from Egfter- 

gay in fifteen days then next following, unleſs the King's juſtices 

aſſigned to take the aſſizes in the county aforeſaid by form of 

the ſtatute, &c. ſhall come before on Mednuęſilay the thirty-firlt day 

of March next, paſt, at Kingſton upon Thames in the ſaid county; 


and now here at this day come as well the ſaid proveft and 2 
| al 


_ _—_ 
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gaid college as the ſaid Thomas Fountain by their attorney afore- 
{aid, and the aforeſaid juſtices before whom, &c. have feat here 
their record in theſe words, (to wit) Afterwards, that is to ſay, 
on the day and year and at the place within mentioned, came as 
well the ſaid provaſl and the ſame college by Jobn Edmonds their 
attorney as the faid Thomas Fountain by Themas Francis his at- 
torney before Sir R1:bard Adams Knt. one of the barons of his 
Majeſty's court of Exchequer at Weſtminſter, and George Perratt 
Eſq. one other of the barons of the fame court, juitices of our 
(aid Lord the King. aſſigned to hold the aſſizes for the within 
written county of Surry according to the form of the ſtatute, 
Sc. and the jurors of the jury, whereof mention is within made, 
being ſummoned to be upon Hat jury, being demanded, come, 
(to wit) Sir Timothy Waldo Knt. Maſes Waite, John Levy, Richard 
Carpenter Smith, Herbert Thomas, Daniel Ponton, Samuel Gillam, 
Nicholas Leach, fohn Rogers, Samuel Plumbe, Yoſepb Hiſtox, and 
Thomas Hurſt Eſqrs. and are ſworn upon that jury, and being 
choſen, tried and ſworn to ſpeak the truth of the matters within 

contained, on their oath ſay, that long before the diſturbance 5peci.1 ver. 
above complained of, that is to tay, on the 7th day of May in cl. 

the year of our Lord 1683, the Lord Charles the ſecond late King That ia 

of England was ſeiſed of the advowſon of the church aforeſaid as 1083. CK. 20 
in groſs as of fee and right, in right of his crown of England, 0d ar 
and being ſo ſeiſed thereof, preſented to the ſaid church being one Charles 
vacant, one Charies Moor his clerk, and that the ſaid Charles Moor. 
Moor upon the preſentation of the ſaid late King was admitted, 

inſtituted and inducted into the ſame in the time of peace, in 

the reign of his ſaid late Majeſty King Charles the ſecond ; and That the 
the jurors upon their oath further ſay, that the Kings and Kiss ard + 
Queens of England continued ſeiſed of the advowſon of the rd 
church of Worpleſdon, in groſs as of fee and right in right of the ſeiled of the 
crown of England, until the time of making the act of parlia- #**191 in 
ment herein-after-mentioned ; and the jurors upon their oath por} regs 
aforeſaid further ſay, that long before the time of the ditturbance = ct peria- 
within complained of, and before the making of the act of par- A. 99%: 
liament herein-after-mentioned, (to wit) on the zoth day of :. : 
January in the third year of the reign of Lord "James the ſecond 8 
late King of England, &c. and in the year of our Lord 1687, by 1 > job Jan. 
a certain indenture zr!partite then made, and which ſaid in- nde eos 
denture was ſhewn and produced in evidence to the juſtices and ens 
Jurors aforeſaid, between his Grace the moſt Noble Cherles then 

Duke of Somerſet Earl of Hertford, Viſcount Brcuchamp Dehacch, 

Baron Seymour of Trowbridge, and Knt. of the moſt noble order 

of the Garter, and her Grace the Right Noble Lady Elizabetb 

Ducheſs of Somerſet then wife of the ſaid Lord Duke, and ſole 

daughter and heir of 7 ofcelyn then late Earl of Northumberland 

deceaſed of the firſt part; Thomas Beach of WWej?- Afton in the 


6 E | county 


The poles, 
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county of Wilts Eſq. and Henry Champion of the Inner Temple 

Jo don Eſq. of the ſecond part; the Right Honourable James 

Earl of Suffoik, the Right Honourable Elizabeth Counteſs 
Dowager of Eſſex, the Right Honourable Sir John Erule Knt. 
Chancellor and Under-treaſurer of his then Majeſty's court of 
F.xchequer and one of his then Majeſty's moſt Honourable 

Privy Council, and the Right Honourable Elizabeth Lady Sey- 

mor mother of the ſaid Lord Duke and then wife of the ſaid 

| Jon Erule, and Sir Orlando Gee of Iſleworth of the third 
The reQory part ; the rectory of Kirby Overblowes in the county of V ork, 
ebenes, 2nd allo the freehold and inheritance of the Honour of Pe. 
ang the Ho- 00th in the county of Suſſex were conveyed (among other 
nour * Fet- things) to the uſe and beboof of her Grace the ſaid Ducheſs of 
Eled io the Somerſet, for and during the term of her natural life, without 
uſes of the impeachment of or for any manner of waſte; and from and 
8 _— | aſter her deceaſe, then to the uſe and behoof of his Grace the 
Some. let for ſaid Duke of Somerſet, tor and during the term of his natural 
lite, life; and from and after the determination of their eſtates, and 
as the ſame ſhould reſpectively determine, the remainder thereof 

Remaioder to to the uſe of then the ſaid Thomas Beach and Henry Champion 
5 and their heirs, duting the natural lives of his and her Grace 
tingent re- the Lord Duke and Lua) Ducheſs and the ſurvivor of them, upon 
wanders. truſt to ſupport and 1:cterve the contingent uſes and eſtates in 
and by the ſaid indenture limited from being defeated and de- 

ſtroyed, and for thut end to make entries and bring actions as 

occaſion ſhall be, but nevertheleſs to permit and ſuffer them the 

ſaid Duke and Ducheſs of Semerſet during their reipeCtive na- 

tural lives to receive and take the rents, iſſues and profits 

Remainder to thereof for their own uſe and benefit; and from and after their 
Aigerron . deceaſes, then to the ule of Aſgernon Earl of Hertford, the firſt 
ford, he erk ſon of the ſaid Lord 1 uke on the body of the ſaid Lady Ducheſs 
ſon of the begotten, and of the heirs male of the body of the faid Alger- 
Pod 1 nen iſſuing; and for default of ſuch iſſue, then to the uſe and 
tail male. behoof of Lord Edward the ſecond ſon of the ſaid Lord Duke, 
Reman? on the body of the ſaid Lady Ducheſs begotten, and the heirs 
oa male of the body of the ſaid Lord Edward ifluing ; and for de- 
other ſons of fault of ſuch iſſue, then to the uſe and behoof of the third fon 
"oy 0 ee of the body of the ſaid Lady Ducheſs begotten or to be begot- 
In tail-male. ten, and the heirs male of the body of ſuch third ſon iſſuing; and 
for default of ſuch iſſue then to the uſe and behoof of the fourth 

ſon of the body of the ſaid Lady Ducheſs begotten or to be 

begotten, and the heirs male of the body of ſuch fourth ſon 

iſſuing; and for default of ſuch iſſue then to the uſe and behoot 

of the fifth, ſixth, ſeventh, eighth, ninth, tenth, and all and 

every other ſon and ſons of the body of the ſaid Lady Duchels, 

begotten or to be begotten, ſeverally and ſucceſſively, one after 

the other as they ſhould be in ſeniority of age and priority of 

birth, and the heirs male of the body and bodies of each and 


I | every 
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every ſuch ſon and ſons l i 
and aw fully iſſui 
ſon and ſons and 5 y ifluing, the elder 
to take and b the heirs male of his body iſſuin 1.0 I. Heer 
1d be preferred before the you g. being always 
and the heirs-male of his and the! younger of ſuch ſon and ſ 
default of ſuch iſſue ae _—_ body and bodies iſſuing ; dad For 
the ſaid Lady Dochels IT 1 7 females of her een 1 te 
0 ; IrS 0 i . Ju 8 Ves le- 
285 _ . reh of ſuch iſſue Ro dagger gp to be be- 3 of he 
er Grace tne. a1d Lad 4 uſe and uſe conrether 
ber Rand amd . = y Ducheſs by any deed or writi 3 AS tal general. 
| ; 1, executed by her in the preſ "F" UnGer Pemoloder © 
, Whether ſhe be then 1 or ( 
verture, ſhould direct, limit and appoi 4 then ſole or under co- ould —4 
1. COOLS 1 R c int: 2 : I 
limitation and appointment then to 1505 * in default of ſuch d appoint. 
+ 2h heirs of the ſaid Lady Ducheſs fo uſe and behoof of the: emainder in 
aforefſai | r ever . ; — 
A 3 oath aforeſaid further ſa "= the jurors Ducheſs and 
. ap Du 8 0 Somerſet and the ſaid Eli * ne. 6: 100 8 
gamerſet in the ſaid indenture mentioned + vat Dutcheſs LL. the 
efore the diſturbance ioned afterward uke and 
ance above c - ; ds, and long Ducheis died 
Agernan Earl of Hertford es- cog” of, died, leaving ide leaving Gos a 
12.4 Gn end Iarturcns their don 2 s Duke of Somerſet their —— aad 
| n 
o oo s aforeſaid upon their 2 . y i4 Baue inne; and et acer 
the ſal / claid fu Tue, 
nr 1 Agernon afterwards and long be 3 ſay, that ue 
3 C yy e di 
Ducheſs of e par ar of, died, leaving iſſue El. Po get That Alger. 
forefſai Vorthumberland his only child /Zabeth now yon cied 
aforeſaid upon their oath af ILY: Emi. And the jurors ns Eli- 
od eos ana c a aforeſaid further ſay that 2 rs zabeth now 
Me ole 31 a of the ſaid Duke Charles afterward Pass ro was * 
Sir Milli. png e within complained of, i s and long N 
illiam Wyndham B „ intermarried with chi. 
i aronet, and afterwards, and long b 4 child. 
ere ithin complained of, died, leaving 1 enn 
ards Earl of Egremont h „leaving iſſue Charles gu married 
of Ezremont, afterwards on e ſon, and the ſaid CHarlis Rad 
C ine . „and long befor ; yndbam, 
;omplained of, died, leavin Fr 5 e the diſturbance within aud dies, 
bis eldeſt fon... And the 3 g i e . now Earl of Egremont ns 
ſaid, Furche urors aforeſaid upo hei ä Charles 
r ſay, that the fai pon their oath af » 
che x: b aid pro = ore- terwards Earl 
the time of making the act 1 v9/? and college before and at of — 
were ſeiſed 1 8 of parliament herein; Tine her e 
. 7 in groſs as of fee of the advoviſ reinafter- mentioned 8 
ecwworth, and the CE - : VOWIOn of the Church ef : die 
the ſaid pari gapelries of North Chapel and D: . 
5 pariſh eee a d Dungtor within George raw 
; * aforeſaid upon their oath aforel. 444 of Suff, And the 4 of Egre- 
4th and ct | oreſaid further tay, that in th . 
lite K; 5th years of the reign of King la; y, that in the Ist plain: 
f ing and Queen of Enzlaud g Wullan and Queen ary 23 t 
vas made 5 Euglaud, à certain act of varti: e ticae of 
3 and paſſed for dividing the CS ct of pariiament making the 
ungton atoreſaid f wes peiries of Nort9 C Jad were 
them ! rom the pariſh of Petworth, and « Tape eie 
1 into new pariſhes, and for ſettli etworih, and erecting eee " 
rights , Or lettiing . the ad- 
ghts of patronage of the ſaid rectories of Be advowlons and none 
O orplefdon, Kirby Petwoith, &Cs 
. » And that in 


Overbl. 
9Wwes, and likcwWI 
, kewiſe the advowſons and rights of patronage th 
„ an act of 8 , , & f 
aud Fetworth, &c. parliament was made for ſettling the adrowſons of M orp'eſdon, K Cale and 
| wv rp'e{don, Kicby Overblowes, 
of 
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of the rectories of Petuorth, North Chapel, Dungton, Cleme— 
Farnham- Royal, and Catton, and the vicarage of Long Hor ty, 
which ſaid act of parliament follows in theſe words, (to wit) 
rs hath an act for dividing the chapelries of North Chapel and Dangton 
words, from the pariſh of Pet worth, and erecting them into new pariſhes, 
| and for ſettling the advow/ors and rights of patronage of the 
rectories of Petworth, North Chapel, Dungton, (leer, Far nlam- 
royal, Worpleſdon, Kirby Overd/owes and Catton, and the vica— 
rage of Long Horſley ; for the ſettling the advowſons and right; 
of patronage and preſentation of and to the churches herein-after- 
The crown mentioned, according to the agreement in that behalf made he- 


O 
patron of tween their Majeſties, patrons of the churches and rectories of 


S Clewer in the county of Ber As, and Farnham-Royal in the county 
and Worpleſ. of Bricks, and Worpleſdon in the county of Surry ; and his Grace 
don, and the Charles Duke of Somerſet patron of the churches and rectories 
Ak of Kirby Overblowes alics Kirby Overlawes and Catton in the 
Overblowes, county of York, and of the vicarage of Long Hzrfley alias Horſey 
| _ 2 Long in the county of Northumberland, and the provoſt of the 
e college royal of the Bleſſed Mary of Eten, near unto I ind or, in 
and the plain- the ſaid county of Bucks, and the ſaid college, patrons of the 
ues prrors & church and rectory of Petworth in the county of Suſſex, be it 
' enacted by the King and Queen's moſt excellent Majefties by and 
with the advice and conſent of the Lords Spiritual and Temporal 
Tue ad vets and Commons in this preſent parliament aſſembled, and by the 
the advow- authority of the ſame that the ſaid advowſons and perpetual pa- 
ions of Kirby tronages and rights of preſentation, of and to the ſaid churches 
Ovespblowes, k , | : | | 
Gatton and and rectories of Kirby Overb.owes alias Overlawes and Carton, and 


Long Eorfley of and to the vicarage of Long Horſley alias Horfl:y Long thall be 
iu the crown. ſettled and veſted, and the tame are hereby veſted and ſettled 
in their Majeſties and their heirs and ſucceſſors, and that their 

Majeſties their heirs and ſucceſſors ſhall from henceforth ftand 

and be ſciſed thereof, and of every of them in the right of the 

crown of England for ever. But inaſmuch as the right of pre- 

ſentation to the ſaid churches and rectories of C/exwer and Farn- 

ham- Royal (being under value) is in the Lord Chancellor, Lord 

Keeper, or Lords Commiſſioners of the Great Seal of England for 

the time being, Be it further enacted by the authority aforeſaid, 

that the right of preſentation to the ſaid church and rectory of 

Kirby Overdlowes alias Kirby Overlatves (being above value) andthe 

vicarage of Long Hor/ley alias Hor/ley Jong, from time to time 25 

they ſhall reſpectively by death, ceſſion or ſurrender of the te- 

ſpective preſent incumbents or otherwiſe become void, from 

3 henceforth for ever hereafter be, and is hereby veſted and 
ſettled in the ſaid Lord Chancellor, Lord Keeper, or Lords 
Commiſſioners of the Great Seal of England for the time being, 

; any thing hercin before contained to the contrary notwithſtand- 
ing. 


— 
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ing. And that the ſaid advowſons, perpetual patronages and And veſts the 
rights of preſentation of and to the ſaid churches and rectories Cie, T. 
of Clewer, Farnham-royal and Worpleſdon, ſhall be ſettled and dam royal and 
veſted, and the ſame are hereby veſted and ſettled in the provoſt Worpleſdos 
and college-royal of the Bleſſed Mary of Eton near unto Wind- GR” 
er in the county of Bucks and the ſaid college and their ſuc- paintits, 
ceſſors, and that the ſaid provoſt and college and their ſucceſſors 
(hall from henceforth ſtand and be ſeiſed thereof, and of every 
of them, in the right of the ſaid college for ever, and be enabled 
to preſent to the tame reſpectively upon every avoidance thereof, 
and the ſaid reſpective advowſons, rights of preſentation and 
perpetual patronages of the ſaid reſpective churches and rectories 
of Clewer, Farnbamroyal, and Worpleſdon, are hereby ſettled and 
veſted in the ſaid provoſt and college and their ſucceſſors, and 
the ſaid provoſt and college and their ſucceſſors, ſhall and may 
uſe and maintain any writ of quare impedit, darreine preſentment, 
or writ of right of advowſon for or upon any diſturbance that 
ſhall or may at any time or times hereafter be given to them, 
in or about the preſenting to any of the ſaid reQtories or churches, 
as fully to all intents and purpoſes as if they had actually ſeiſin 
of the ſaid advowſons, and had formerly preſented clerks to the 
ſame, who, upon their preſentations, had been admitted, inſtituted 
and inducted into the ſame rectories and churches, the ſtatute of 
Mertmaine or any ſtatute or law, uſage or cuſtom to the contrary 
notwithſtanding. And whereas there are, and from time immemo- To 1 * 
rial there have been within the pariſh of Pet worth in the ſaid county variſh of 
of Suſſex two diſtinct chapelries, the one of them called North Peworth and 
Chapel, and the other called Dungton alias Dundten, which ſaid eie, 
chapelries were under the cure of the parſon of Pet worth, and he therein, and 
ſupplied the ſame with chaplains from time to time at his own water tem 
charges to officiate in the ſaid chapels: Now may it pleaſe your ms Wii 
Majeſties that it may be enacted, and be it enacted by the King 
and Queen's moſt excellent Majeſties, by and with the content 
of the Lords Spiritual and Temporal, and Commons, in this pre- 
ſent parliament aſſembled, and by the authority of the fame, 
That from and after ſuch time that the church ot Pezw2rth ſhall 
become void by the death, ceſſion or reſignation of Edward Pe!- 
ing doctor of divinity, the preſent rector and incumbent thereof, 
or by any other ways or means, the ſaid chapelry of North Chapel, 
and the mefſuages, lands, tenements and hereditaments, included 
within the bounds and limits of the fame chapelry, ſhall from ai e 
thenceforth be, and the ſame are hereby enacted and made to be ,, Tn, 
a pariſh of itſelf to all intents and purpoſes, wholly and abſo- Cb:p- dial 
lutely diſtinct from the ſaid pariſh of Petworth, and divided bes 
wholly from the ſame, and ſhall be called the pariſh of North ee 
Gapel, and the pariſh of North Chapel thall be extended to and 
contained within the ſame ancient bounds and limits which nov? 
do, and anciently did bound the ſaid chapelry of rib Chapet, 
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and have been reputed and looked upon as the bounds and limits 

thereof, and the ſaid chapel called North Chapel ſhall be the 

pariſh church of the ſaid pariſh of Nortò Chapel, and the ſaid 

pariſh of North Chapel ſhall to all intents and purpoſes be a 

rectory of itſelf, and the tithes of all the lands, tenements and 
hereditaments, ſituate and contained within the ſaid ancient bounds 

and limits of the faid chapelry of N:rth Chapel ſhall from 
thenceforth be payable and paid to the rector of the ſaid pariſh 

of North Chapel and his ſucceſſors for ever, and the ſaid rectory 

ſhall be therewith endowed for ever, and that the dwelling— 

houſe berctofore uted for the habitation of ſuch perſon as froin 

time to time officiated in the faid chapel called North Chapel as 

chaplain there, with the barns, ſtables, out-houſes and orchard- 

garden and yards thereunto belonging, and one cloſe of ground 
containing by eſtimation four acres, commonly reputed the g/-4z 
belonging to the ſaid chapel, ſhall be from thenceforth enjoyed by 

the rector of the ſaid pariſh of North Chapel and his ſucceſſors for 

ever, and ſhall be the glebe of the ſaid pariſh of North Chapel 

for ever: And be it further enacted by the authority aforeſaid, 

that from and after ſuch time as the ſaid church of Petworth 

The chapelry ſhall become void by the death, ceſſion or ſurrender of the ſaid 
of euston Doctor Pelling, or otherwiſe howſoever, the ſaid chapelry of Dung- 
clic pariſh fon, and the meſſuages, lands, tenements and hereditaments, 
trom et- ſituate and included within the bounds and limits of the faid 
* chapelry of Dungten, ſhall be a pariſh of itſelf to all intents and 
purpoſes diſtinct from the ſaid pariſh of Petwworth, and divided 

wholly from the fame, and ſhall be called the pariſh of Dungtor, 

and the ſaid pariſh of Dungten ſhall be extended to, and con- 

tained within the ſame ancient bounds and limits which now 

do and of ancient time have bounded the ſaid chapelry of 

Dungton, and been reputed or looked upon as the bounds and 

limits of the ſaid chapelry of Dungton, and the chapel, called 
Durngton chapel, ſhall be the pariſh church of and for the faid 

parith of Dungton, and the ſaid pariſh of Dungton ſhall to all 

intents and purpoſes from thenceforth be, and ſhall be accepted, 

reputed and taken to be a rectory of itſelf, and the tithes and 

tenths of all the lands, tenements and hereditaments, ſituate and 
contained within the ſaid ancient bounds and limits of the ſaid 

chapelry of Dunglon, ſhall from thenceforth be payable, and paid 

to the rector of the pariſh of Dungton, and his ſucceſſors for 

ever ; and that it ſhall and may be lawful to and for the ſaid 

That the Duke of Somerſet, his heirs and aſſigns, by any writing or wit- 
e e tings, or inſtruments, under his or their hand and ſeal, or hands 
annex ten and ſcals, to annex and add to the ſaid rectory of Dungton for 
acres of land ever, any parcel or parcels of land or ground lying within the 
5 bounds or limits of the ſaid chapelry of Dung/on, of which he 18 
or he or they ſhall be then ſeiſed in fee- ſimple not exceeding in 


2.” | the 
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the whole ten :cres, upon ſome part whercof a convenient houſe 
with out-houſes may be erected for the habitation of the rector 
and incumbent ot the ſaid rectory or pariſh church of Dungton 
and his ſucceſſors for ever; which ſaid lands from and after the 
ſcaling ſuch writings and inſtruments of annexation ſhall be, 
and ſhall be accounted and eſteemed and taken to be the 
glebe of the faid rectory of Dungton, and be holden and 
enjoyed by the rector and incumbent of the ſaid rectory and 
pariſh church of Dungtin and his ſucceſſors for ever, the ſta— 
tute of Moertmaine, or any ſtatute or law to the contrary 
thereof in any wile notwithſtanding. And be it further enacted, 
that from and after ſuch time as the ſaid church of Petworth 
hall become void as aforeſaid, all the tithes of the lands in the 
ſaid pariſh of Perworth, lying within the bounds and limits 
tercinafter-mentioned (that is to ſay) all the lands lying on the 
touth-fide of the lane beginning from Rothervridge, and leading 
caitward by croſs-lands and Haſhngebowrne-mils and Gores:/l, 
and onward to Egdeane common, and from Rstherbridge weſtward 
by the river, as far as the ſaid river runs betwixt the pariſhes of 
Petworth and Tillmgton on the ſouth-ſide of the ſaid river, (hall 
be holden, taken and enjoyed by the rector and incumbent of 
the ſaid rectory and pariſh church of Dungton, and his ſucceſſors 
for ever, in right of the ſaid church of Dungten, as a portion of 
tithes annexed to the ſaid rectory of Dungton for ever; yet fo, 
nevertheleſs, that the ſaid lands laſt mentioned ſhall for ever re- 
main and not ccaſe to be parce] of and within the ſaid pariſh 
of Petworth, and ſhall pay taxes to the repairs of the ſaid parith 
church of Petworth, and to the relief of the poor, and repara- 
tions of highways in the ſaid pariſh of Petworth, as now it doth 
and formerly hath done, and that the ſaid lands ſhall not be 
contributary to the repairs of the ſaid pariſh church of Dungten, 
nor the relief of the poor, or repairs of the highways in the ſaid 


HDucheſs his wife and their heirs and aſſigns thall for ever hereatter, 
and reſpectively, upon the firſt avoidance of the ſaid church of 


aiid the reſpective advowſons, rights of preſentations, and per- 
petual patronage of the ſaid reſpective churches and rectories of 
Pe!worth, North Chapel and Dungton, are hereby ſettled on and 
veiled in the ſaid Duke of Samerſet, and the ſaid Lady Duch./5 
2s wiſe, and their heirs and afſizns, and he the ſaid Duke of 
20erſet, and the ſaid Lady Ducheſs his «rife, and their 1 and 
aſſigus, 
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pariſh of Dungton. And be it further enacted by the authority The iQ ven 


atoreſaid, that the ſaid Duke of Somerſet and the Lady B/rzaverh 3 
of Petwort!z, 


445 i 4 North Chapel 
be patrons of the ſaid pariſh churches of Petwsrth, North Chapel and Dang au, 
and Dungton, and be enabled to preſent to the ſame, ſeverally in ihe Duke 
and Ductcts 
2 | pr „of Somerſet, 
Petworth, and upon every after avoidance of the ſaid reſpective and their 


churches of Petworth, North Chapel and Duvgtion reſpectively, heirs: 


1 
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aſſigns, ſhall and may uſe and maintain any writ of guare im. 
pedit,darreine, preſentment or writ of right of advow/on for or upon 
any diſturbance that ſhall or may at any time or times hereafter 
be given to him or them in or about the preſenting to any of 
the ſaid rectories or churches, as fully to all intents and purpoſe, 
as if he or they had had actual ſeiſin of the ſaid advowſon, and 
formerly preſented clerks to the ſame, who, upon his preſenta- 
tion, had been admitted, inſtituted and inducted into the ſame 
rectories and churches, any law, uſage or cuſtom to the contrary 
thereof in any wiſe notwithſtanding ; and be it further enacted, 
that from and after ſuch time as the ſaid church of Ferworth 
ſhall firſt and next become void as aforeſaid, the inhabitants of 
the ſaid reſpective pariſhes of North Chapel and Dungton, ſhall 
and may have and elect churchwardens, overſeers of the poor 
and ſurveyors of the highways, and all pariſh officers reſpectively 
within the ſaid reſpeCtive pariſhes, and make and lay, and aflet 
taxes and aſſeſſments upon the reſpective pariſhioners and inha- 
bitants of the ſaid reſpective pariſhes reſpectively, towards the 
repairs of the ſaid reſpective pariſh churches, maintainance of 
their reſpective poor, and repairs of the highways within the 
{aid reſpective pariſhes, as fully to all intents and purpoſes as the 
pariſhioners of other pariſhes within this kingdom of Erg- 
land may lawfully do, and that from and after ſuch firſt and 
next avoidance of the ſaid church of Petworth aforeſaid, the re- 
ſpective rectors and parſons of the ſaid reſpective pariſhes of 
North Chapel and Cungton, for the time being, ſhall and may 
for ever, have and take, receive and enjoy ſuch and the like ob- 
lations, obventions, fees and duties, within the ſaid reſpective 
pariſhes, as other rectors and parſons of other rectories and par- 
ſonages may do by law; provided nevertheleſs, that the ſaid 
chapelries of North Chapel and Dungton, during the incumbency 
of the ſaid Doctor Pelling, in the ſaid pariſh of Petwworth ſhall re- 
main, continue and be parcel of and within the faid pariſh of Pet- 
5orih to all intents and purpoſes, and in ſuch and the ſame manner 
as now the ſame are and ſhall pay all their oblations, obventions, 
tithes, fees and duties to the ſaid Doctor Felling, as rector and in- 
cumbent of and in the ſaid church of Petworth, in the ſame man- 
ner as they ſhould or ought to have done if this act had not 
been made ; and be it further enacted by the authority aforeſaid, 
that the Little Manor within the ſaid pariſh of Petworth, com- 
monly called the Manor f the Rectory of Petworth, with the 
rights, members and appurtenances thereof, ſhall immediately 
from and after ſuch time as the ſaid church of Perqworth ball 

become void as aforeſaid, be for ever annexed to the Honour 
cf Petworth, and together with the fame, be holden and enjoyed 
by the lords and owners of the ſaid Honour of Petworth, as part 
of the ſaid Honour , Petworto for ever, and in lieu and re- 


I compence 


Hilary Term 14 Geo. 3. 174. 451 
compence thereof, the rector and parſon of the church of Pet- 
--9rth and his ſucceſſors ſhall from thenceforth for ever have, 
receive and take out of the Honour and Manor of Petworih and 
the demeſne lands thereof, one annuity penſion and yearly rent 
of ten pounds, being much more than the yearly value of the 
ſaid Little Manor, to be paid unto the ſaid rector or parion of the 
ſaid church of Fetwworth and his ſucceſſors, yearly and every year 
for ever, at the two moſt uſual feaſts or days of payment in the 
year, (that is to ſay) the feaſt of Saint Michael the Archangel, 
and the Annunciation of the Bleſſed Virgin Mary, by even and equal 
artions ; and if the ſaid annuity or yearly rent of ten pounds 
{hall be behind and unpaid, in part or in all, by the ſpace of 
twenty days next over or after any of the ſaid fealt days on 
which the ſame ought to be paid, that then and ſo often, it 
{hall and may be lawful, to and for the ſaid parſon of Petworth 
and his ſucceſſors, to diſtrain for the ſame in the demeſne lands 
of the ſaid Manor of Petworth, and the diſtreſs there found to 
take, keep and detain till the ſaid rent ſo in arrear, and his or 
their charges in and about the recovery thereof, he or they ſhall 
ſuſtain be fully ſatisfied and paid, ſaving always to all and every $aring the 
erſon and perſons, bodies politick and corporate, (other than t of 
their ſaid Majeſties, their heirs and ſucceſſors, and the ſaid Duke . 
and Ducheſs and their heirs, and the ſaid provgft of the ſaid their Maj- tie, 
college- royal of the Bleſſed Mary of Eton near unto Windſor, and 8 er 
the ſaid college and their ſucceſſors) all their rights of preſentation "es raged 
to the ſaid churches or any of them, and all their eſtates, rights, Eton college 
titles, intereſts, claims and demands, of, in and to the ſaid ad- 1 
g x : rs) to the 
vowſons, patronages and preſentations, of and to the ſaid rec- (aid advow- 
tories, vicarage and churches, or any of them, in the ſame man- bons. 
ner and as fully to all intents and purpoſes as if this act had 
never been made, any thing herein to the contrary thereof, in any 
wiſe notwithſtanding. And the jurors aforeſaid, upon their oath 
aforeſaid, further ſay, that the manor of the rectory of Petworth 
in the ſaid recited act above-mentioned, hath ever ſince the 
making of the ſaid act, been held by the ſaid Dukes of Somer/et 
and Earls of Fgremont, who have been reſpectively intitled to, 
and have enjoyed the ſaid Honour of Petworth, in the ſaid in- 
denture mentioned, under and by virtue of the laid indentures 
as innexed to and parcel of the Honour of Petworth aforeſaid; and 
the jurors aforeſaid upon their oath aforetaid, further ſay, that the 
anuty, penſion and yearly rent of ten pounds, mentioned in the 
tal act of parliament, has been conſtantly paid to the rector of 
Pet worth for the time being, and that the ſaid rectory of Per- 
ir hath ever fince the making ot the ſaid act, been divided 
into three ditin& rectories, called by the ſeverai names of 
Pet worth, North Haßpel and HDungton; and that tne ſaid 
three re&ories have been conſtant! y held unce the making 
| 6 of 
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of the ſaid act under ſeveral and diſtinct preſentations; and that Pee. 
worth, North Chapel and Dungton, aforeſaid, have from the makin 
of the ſaid act, been three ſeveral and diſtin pariſhes, and that the 
ſaid act has in all other reſpects been compleatly carried into execu- 
tion from the time of making thereof till the year of our Lord 
And the jurors aforeſaid, upon their oath aforeſaid far. 


ther ſay, that Gnce the making the ſaid act, the ſaid church of 


Kirby Overblowes hath ſeveral times become vacant, and that 
from the time of making the ſaid act until the ſaid year of ou: 
Lord 1760, the Kings and Queens of England for the time be- 
ing in right of their crown of England, have from time to time 
preſented their clerks to the ſaid church of Kirby Overb:owes, 
and that ſuch clerks have been and were reſpectively inſtituted 
and indicted and had poſſeſſion of the ſaid church under ſuch 
preſentations as aforeſaid. And the jurors aforeſaid, upon their 
oath aforeſaid further ſay, that in the ſame year of our Lord 
1760, the ſaid church of Kirby Overblawes became vacant by the 
death of the reverend Doctor Chapman late incumbent thereof, 
and thereupon the ſaid Charles Earl of Egremont claiming a right 


of preſentation to the ſaid church, by virtue of the ſaid indenture 


above-mentioned, as Having his right to the ſaid preſentation ſaved 
by and under the ſaid proviſo and faving clauſe of the ſaid act of 
parliament, preſented one John Metcalf hisclerk to the ſaid church, 
and the ſaid John Metca?f was upon ſuch preſentation admitted. in- 
ſtituted and inducted into the faid church, in the time of peace, in 


the reign of our ſovereign Lord the now King, and is now the in- 
cumbent and parion thereof, And the jurors aforeſaid, upon 


their oath aforeſaid, further ſay, that on the 13th day of Fe- 


bruary in the year of our Lord 1771, the ſaid church of Worple/- 
don became vacant by the death of the ſaid John Burton clerk, 


doctor in divinity, and thereupon our ſaid Lord the now King, 


preſented the ſaid Thomas Fountain clerk, the now defendant, to 
the ſaid church; and the jurors aforeſaid, upon their oath afore- 
ſaid, further ſay, that within fix months, from the time of the 
death of the fard ohn Burton clerk, the ſaid late incumbent of 
the ſaid church, the ſaid prove/t and college preſented one Steben 
Abthorp clerk, doctor in divinity, to the ſaid church ; and the 
jurors aforeſaid, upon their oath aforeſaid, further ſay, that the 
ſaid n biſhop of Wincheſter before the commencement of this 
ſuit, rcfuſed to admit, inſtitute and induct either the ſaid Thomas 
Fountain or the ſaid Stephen Abthorp into the ſaid church, and 


that the id church, on the ſaid 13th day of February in the 


ſaid year of our Lord 1771, became vacant, and ever fince that 
time bath been, and ſtill continues vacant, and that the faid 


church of Vorpleſdon is of the true value of three hundred and 


ſeventy pounds by the year ; and the jurors aforeſaid, upon their 


oath aforeſaid, further ſay, that ſix months did not elapſe es 
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the time of the death of the ſaid John Burton clerk, doctor in 
divinity, before the iſſuing out of the original writ of quare im- 


pedit in this cauſe by the ſaid proveſt and college ; but whether But whether, 
upon the whole matter aforeſaid, our ſaid Lord the King had a &. tbe jurors 
right to preſent the ſaid Thomas Fountain to the ſaid church of be N 


vice of the 


I/Vorpleſdon or not, the ſaid jurors aforeſaid are altogether ig- court. 


norant, and pray the advice of the court here thereupon ; and 
if it ſhall ſeem to the court here, that our ſaid Lord the King 
had no right to preſent the ſaid Thomas Fountain to the ſaid 
church of Morpleſdon, then the jurors aforeſaid, upon their oath 
aforeſaid ſay, that the ſaid Thomas Fountain unjuſtly hinders the 
ſad provoſt and college from preſenting a fit perion to the ſaid 
church ſo being vacant as aforeſaid, and they aſſeſs the damages 
of the ſaid provoſt and college by reaſon of the diſturbance afore- 
ſaid, beſides their coſts and charges by them about their ſuit in 
this behalf expended to fax ſhillings and eight pence, and for thoſe 
coſts and charges to one bling; and if it ſhall ſeem to the court 
here that our ſaid Lord the King had a right to preſent the ſaid 
Thomas Fountain to the ſaid church of Morpliſdon; then the 
jurors aforeſaid, upon their oath aforeſaid ſay, that the ſaid 
Thomas Fountain does not unjuſtly hinder the ſaid proveft and 
co lege from preſenting a fit perſon to the ſaid church of Worpleſ- 
din, in manner and form as the ſaid proveſt and cullege have 


above thereof complained againſt him. And becauſe the Curia ws 
Juſtices here have not yet adviſed what judgment to give of on 


upon the premiſes, day 1s given here to the parties aforeſaid, 
until - ———to hear their judgment of and upon 
the premiſes, for that the ſaid juſtices of our ſaid Lord the King 
are not yet adviſed thereof, Cc. 


The provoſt of Eton college and the ſame college, 
verſus the Biſhop of Wincheſter and Fountain 


clerk. C. B. KL ih ent . eaten. . 4 84 . 9 36: 


HE plaintiffs brought a quare impedit for hindering them Nate impedin 
to preſent to the church of Mor, ieſdon in the county of z 2 
"urry, and declared that they were ſeiſed in grols, in fee, in OP 


right of the college, of the advowſon of at church; and be- 
ing lo ſeiſed, the church became void on the 8th of Ofober 
1705, by the death of one Szephen Sleech, whereupon the plain- 
titts in right of the college preſented John Burton, D. D. who 
was admitted, inſtituted and inducted ; that on the 13th of 
February 1771, the church became void by the death of Doctor 
J. Burton, and it belonged to the plaintiffs in right of the col- 
lege to preſent a fit perſon to the church being ſo void, and the 
detendants diſturbed them, to their damage of 200 /, : 
The 


INvS, 


454 
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Es 


The biſhop pleads his common plea, that he claims no right 
but as ordinary. 


The defendant Thomas Fountain pleads, that he is, and on the 
day of ſuing out the original writ was, par ſon imparſanee of the 
ſaid church upon the preſentation of his preſent Majeſty King 
George the third, whoſe title to the advowſon thereof he de- 
duces from King Charles the ſecond, by alleging that King 
Charles the ſecond was ſeiſed in fee, and preſented one Char 
Mcore who was admitted, inſtituted and inducted ; that Char; 
the ſecond died ſeiſed and the advowſon deſcended to King ame, 
the ſecond, who being feiſed in fee thereof, abdicated the 
government and crown of England; and thereupon King Willian 
and Queen Mary became lawfully ſeiſed in fee thereof; that 
Queen Mary died, and thereupon King William was ſeiſed; that 
King William died ſeiſed, and Queen Ann became lawfully ſeiſed 
in fee ; that ſhe died, and King George the firſt became lawfully 
ſeiſed in fee, and being ſo ſeiſed the church became void by the 
death of Charles Moore, and one Henry Godol bin provoſt of the 
college of Eton, by uſurpation upon the crown, preſented Thowas 
Carter, who was admitted, inſtituted and inducted ; that King 
George the firſt died ſeiſed and the advowſon deſcended to King 
George the ſecond, who being ſeiſed thereof in fee, the church 
became void by the death of Thomas Carter, and one Henry 
Bland, provoſt of the college of Eton, by uſurpation upon the 
crown preſented George Harris, who was admitted, inſtituted 
and inducted ; and King George the ſecond being fo ſeiſed, the 
church became void by the death of George Harris ; and Benja- 
min Biſhop of Wincheſter, by uſurpation upon the crown collated 
Stephen Sleech, who was thereupon inducted ; that King George 
the ſecond died ſciſed, and the advowſon deſcended to King 
Ge:rge the third, who thereupon became and is ſeiſed in fee 
thereof; and being fo ſeiſed the church became void by the death 
of Stephen Sleech, whereby it belonged to his preſent Majeſty to 
preſent, and the plaintiffs uſurping upon the now King, pre- 
ſented John Burton who was admitted, inſtituted and inducted; 
and his preſent Majeſty being ſo ſeiſed the church became void 
by the death of John {/urton, whereby it belonged to our Lord 
the now King to preſent a fit perſon to the church, who pre- 
ſented the defendant Thomas Fountain, who was admitted, inſti- 
tuted and inducted, and before and at the time of ſuing out the 
original writ, was and yet is parſon imparſonee ot the leid 
church upon that preſentation; without this that the plainutis 
were ſeiicd of the ſaid advowſon of the church of // or pleſaor in 
manner and form as they have above alleged; and this, &c. 


wherefore he prays judgment, &c, 
The 
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The plaintiffs reply in the common form to the biſhop's plea, Replication, 
and take iſſue upon the traverſe in the incumbent's plea, and 
thereupon iſſue is joined, 


This cauſe came on to be tried at the Lent aſſizes held for 
the county of Surry after Hilary term, in the 13th year of his 
preſent Majeſty, when the jury found a ſpecial verdict, which 
may be thus briefly ſtated, (viz) that on the 7th day of May rue gin 
1633, King Charles the ſecond was ſeiſed in fee of the advowſon verdid ſhortly 
of the church (of Worpleſdon) in queſtion, to which (being va- fiated, ſee the 
cant he preſented one Char/es Moor who was admitted, inſtituted — "WM 
and inducted ; that the Kings and Queens of, England were ſeiſed 
of the ſaid advowſon in fee until the making of the act of par- 
liament following; and that before the ſame act, viz. on the 
zoth of Fanuary 1687, by indenture of that date made between 
Charles Duke of Somerſet and Elizabeth his Ducheſs of the firſt 
part, Thomas Beach and Henry Champion of the ſecond part; 
James Earl of Suffolk, Elizabeth Counteſs Dowager of Eſſex, Sir 
John Erule Knt. Chancellor of the Exchequer, and Elizabeth 
Lady Seymour, his wife, and mother of the ſaid Lord Duke, and 
Sir Orlando Gee of the third part. The rectory of Kirby Over- 
blowes in Yorkſhire, and the inheritance of the Honour 4 Pet- 
worth in Suſſex were conveyed to the uſe of the Ducheſs of 
Somerſet for life; remainder to the Duke of Somerſet for life; 
remainder to truſtees to preſerve contingent remainders ; remain- 
der to Algernon Earl of Hertford, the firſt ſon of the Duke and 
Ducheſs in tail-mail ; remainder to the ſecond, third and every 
other ſon and ſons of the Duke and Ducheſs in tail-male ; re- 
mainder to the iſſues females of the Lady Ducheſs in tail gene- 
ral; and for default of ſuch iſſue, remainder, to ſuch uſes as the 
Lady Ducheſs (whether ſole or under coverture) ſhould direct, 
limit and appoint ; remainder in fee to the Ducheſs. 


RE AE AS A. oo Hs IN. anart Tas 


That the Duke and Ducheſs died, leaving iſſue Algernon Earl 
of Hertford, afterwards Duke of Somerſet, their ſon ; and Catha- 
rine their daughter, and no other iſſue. 


þ ba. ba we 


That the faid Duke Algernon died, leaving Elizabeth now 
Ducheſs of Northumberland his only child. 


„ 7 


That Catharine the daughter of Duke Charles and his ſaid 
Ducheſs intermarried with Sir William Wyndham Baronet, and 
died leaving Charles afterwards Earl of Egremont her eldeſt ſon, 
who died leaving George now Earl of Egremont. 


». 5: > 


That the provoſt and college of Eton, before, and at the time 


of making the act of parliament hereafter- mentioned were 
6 H ſeized 


— 
C 
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ſeiſed in fee of the advowſon of the church of Petwworth, and 


the chapelries of Nori Chapel and Dungton within the pariſh of 
Petworth in Sufjex, | 


The af of 
pa;l:2ment, 


That in the 4 & 5 years of William and Mary, an act of Par. 
liament was made for dividing the ſaid chapelries from the parith 
of Petworth, and erecting them into new pariſtes, and for 
ſettling the advowſons of Morpleſdon, Kirby Overblowes, and 
Petworth, Sc. according to the agreement in that behalf made 
between their Majeſties patrons of the churches of Clewer in 
Berks, Farubam royal in Bucks and Worpl ſizn in Surry, and 
the Duke of S9mer/or patron of the churches of K 77/y Oe. 
bl:-wes and (Catton in Yorkſhire and Longhor/ley in Northumber.. 
land; and the proveft of Eten college and the college, patrons 
of the church of Pec:worth in Suſſex, 


Whereby it was enacted, That the advowſons of Kirby Over- 
blowes, Catton and Long Horſley, ſhall be and are thereby ſettled 
and veſted in their Majeſties and their ſucceſſors in right of their 
crown for ever; and that the advowſons of Clewer, Farnham- 
royal and Worple/don, ſhall be and are thereby ſettled and veſted 
in the provoſt and college of Eton and their ſucceſſors for ever; 
and that the advowſons of Pe:zworth, North Chapel and Dungton, 
ſhall be and are thereby ſettled and veſted in the Duke of Somer- 

Saving in the ſet, and the Lady Ducheſs his wife, and their heirs ; /aving the 

ae rights of all perſons (others than their Majeſties, c. the uke 

Na = and Ducheſs and their heirs, and Eton college and their ſucceſſors) 
to the ſaid advowſons of the ſaid churches or any of them. 


That the act of parliament hath been carried into execution 
ever ſince the making it until the year 1760; and that the church 
of Kirby Overblowes hath ſeveral times been vacant fince the 
making the act, and from that time until the year 17060, the 
crown hath preſented to that church, - 


That in the year 1760 the church of Kirby Overblowes became 
vacant, and Charles Lord Egremont, thereupon claiming a right 
of preſentation thereto, by virtue of the ſaid indenture, as 
having his right to the ſaid preſentation ſaved by and under 
the ſaid proviſo in the ſaid act, preſented one John Metcalf 


thereto, who was admitted, inſtituted and inducted to the faid 
church. 


That on the 12th of February 1771, the church of Worfleſdon 
became vacant by the death of Doctor Fohn Burton, and there- 


upon his prcient Majeſty preſented the defendant Thomas Foun- 
tain to the ſaid church. 


That 


— 
_— 
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That within ſix months from the death of Doctor John Burton 
the plaintiffs preſented one Doctor Stephen Abthorp to the ſaid 
church of o pleſdon; and that the ſaid 7 Biſhop of Min- 
cheſter before the commencement of this ſuit refuſed to admit, 
inſtitute and induct either the ſaid Thomas Fountain or Stephen 
4thorp ; and that the ſaid church of J/orp/eſdon on the 13th 
day of February 1771 became vacant, and ever ſince hath been 
and ſtill continues vacant, and the ſame is of the true value of 
170. by the year; and that fix months did not elapſe from the 
time of the death of the ſaid Doctor John Burton, before the 
inuing out the original writ of guare impedit in this cauſe by the 
plaintiffs ; but whether his Majeſty had a right to preſent the 
defendant Thomas Fountain to the church of Morpleſdin or not, 
the jurors are ignorant, and pray the advice cf the court 
thereupon, &c. | 


This ſpecial verdict was well argued at the bar laſt Michae/mas 
term, by Serjeant G/ynn Recorder of London for the plaintiffs, 
and by Hill one of the King's Serjeants for the defendant Foun- 
lain; and again, in the preſent term, by Burland another of his 
Majeſty's Serjeants for the plaintiffs, and Serjeant Kemp for the 
defendant. | 


ment as ſtated in the ſpecial verdict, whereby it appears that 
Lord Egremont, as being heir to Catharine the heir-female of the 
Ducheſs of Somer/et by Duke Charles, is well intitled under that 
ſettlement to the rectory of Kirby Overb/awes and the Honour of 
Petworth. 


The Duke having the Honour of Petworth, and his ſeat there, 


Petworth, which was then in the poſſeſſion of, and veſted in the 
provoſt and college of Eton; the Duke not having any benefice 
or advowſon, whereby he could tempt the college to give him the 
rectory of Petwworth in exchange, applied to and prevailed upon 
the crown to give to the college (amongſt other things) the ad- 
rowſon of the church of Horple/don (now in queſtion) and the 
Duke, in return, agreed to give the crown an equivalent, viz. the 
rectory of Kirby Overblowes (among other things). 


Whereupon it was agreed that the advowſon of Werple/d;n 
mould be veſted in Eton college, and their ſucceſſors, the rectory 
of Petworth in the Duke, and the rectory of 1irby Overblow:'s in 


the crown for ever. 
| In 


was defirous of having the rectory and advowſon of the church of 


Charles Duke of Somerſet being ſeiſed of the rectory of Kirby The argument 
verblowes in Yorkſhire, and the Honour of Petworth in Suſſex, for the plains 
on the goth of January 1687, conveyed the ſame in ſtrict ſettle- f begins. 
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In order to carry the agreement into execution, the act of par- 
liament of the 4 & 5 of Milliam and Mary was made, which is 
ſtated verbatim in the ſpecial verdict; the legiſlature do not make 
uſe of words of conveyance, but they enact that K:rby Over- 
blowes ſhall be veſted in the crown, that Worpleſdon ſhall be 
veſted in Eton college, and that Kirby Overblowes thall be veſted in 
the Duke for ever. 


At the time of making this act, the Duke was only tenant for 
life of Kirby Overblowes, under the ſettlement of 1687, which 
was a ſecret at the time of making the act, in which there is a 
ſaving clauſe, which ſaves to all perſons (other than the crown, 
the Duke and Ducheſs and their heirs, and Eton college) all 
their rights of preſentation to the ſaid churches, as fully as if 
the act had never been made; by means of which ſaving, and 
under a limitation in the ſettlement of 1687. Charles late Earl 
of Egremont in the year 1760, preſented John Metcalf to the 
church of Kirby Overblowes (then vacant) who was admitted, 
inſtituted and inducted ; but from the time of making the act 
until the year 1760, the act has in all reſpects been carried into 
execution; and until the year 1771, Eton college have not, ſince 
the making the act, been hindered or diſturbed by the crown in 
preſenting to Worpleſdon, but that church becoming void on the 
the 13th of February 1771, the crown, by their ancient title to 
the advowſon thereof, preſented the defendant Fountain, and 
thereupon the provoſt and college of Eton have brought the pre- 
ſent writ of quare impedit. 


The queſtion is, whether the advowſon of the church of 
Worpleſdon is to be reſtored to the crown, which depends upon 
the conſtruction of this act of parliament, which ſaves Lord 
Eyremont's right of preſentation to Kirby Overblowes, and as to 
that matter, it is the ſame to him as if the act had never been 
made. 


hc a rl But it is objected on the part of the defendant, the preſentee 
e defendant. of the crown, that the crown has been deceived by Charles Duke 
of Somerſet, who had only an eſtate for life in the rectory of 

Kirby Overblowes, which, if the crown, or the legiſlature had 

known at the time of making the act of parliament, hat act 

would not have paſſed; that private acts of parliament are to be 
conſtrued according to the rules and principles of the common 

law, and therefore this act is to be conſidered as a legal convey- 

ance by way of exchange, and that the crown having been de- 

ceived in the exchange, may, after near ſeventy years poſſeſſion 

under the act of parliament, diveſt the college of Eton of the 

church of Worpleſdon now in queſtion. 1 

c 


3 
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The agreement or bargain was in truth between the college Anſwer. 


and the Duke only, the college made no bargain or agreement 
with the crown, but agreed with the Duke, that if he would 
rocure them an equivalent (the advowſon of Vorpleſdin) they 
would convey the rectory of Petworth to him, the Duke did 
prevail upon the crown to give Morpleſalon to Eton college, and 
they in return gave Petworth to the Dube; the confideration 
between the crown and the Duke was nothing to the college of 
Iten; it was certainly intended that the crown thould receive of 
the Duke an equivalent conſideration for the living of Worpleſ- 
gon, and it muſt be admitted that the crown hath no title to 
Kirby-Overblowes, and in that reſpe& have been deceived by 
the Duke, who was only tenant thereof for life, fo the crown 
hath received no equivalent conſide ration from the Duke ; but 
the college had no right to enquire into the Duke's title of 
(Kirby-Ove rblowes then ſuppoſed to be) the equivalent for the 
crawn's giving Worpleſdon to the college; if the crown hath any 
remedy, it muſt be againſt the heirs of the Duke of Somer- 
ſet who did wrong to the crown, and not againſt the college who 
brought a good title (to Petwortb) to market, and did no wrong 
to, or deceive the crown, 


It is ſaid on the other ſide that this agreement and act of par- 
liament carrying it into execution, are to be conſtrued and con- 


ſidered by the court as a legal conveyance between all the three 


parties, and as if it had been executed by a deed of exchange; 
and therefore it may be proper to conſider the nature of a con- 
veyance or grant by exchange, and what are it's operations and 
effects, and to ſhew from thence that this act of parliament 
cannot operate as an exchange at law, for that an exchange cannot 
be made between more than two parties. 


If there be two men, and each of them is ſeiſed of a a, «yc1angs; 
quantity of land in one county, and the one granteth his land to what it is. , 


the other in exchange for the land which the other hath, and in 
like manner the other granteth his land to the firſt grantor in 
exchange for the land which the firft grantor hath. In this caſe 
ach may enter into the other's land jo put in ex:hange without 
any Livery of ſeiſin; and ſuch exchange made by pars! of tena- 
nents within the ſame county without wri#i7g is good enough, 
Litt, ſect. 62. And if the lands or tenements be in divers 
counties, viz. that which the one hath in one county, aud 
that which the other hath in another county, there it behoveta 
to have a deed indented, made between them of this exchange, 


Litt. ect. 63. 


And if an exchange be of lands of any eſtate of inheritance x,, age ef 
or irechold, it hath a condition and warranty incident and annexcd ir, 
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to it made by the word exchange, implied in every grant of ex. 
change; a condition, to give a re-entry upon all the land given in 
exchange if he be put out of all, or part of the land taken in 
exchange; and a warranty, to enable him to vouch, and to re. 
cover over in value ſo much of his own land again given in ex. 
change as ſhall be recovered from him of the land taken in ex- 
change, if he be ſued for it: So that upon every exchange, either 
party, if he be put out of, or loſe by action the land he taketh 
in exchange, hath double remedy againſt the other ; and yet this 
remedy doth go only in privity, and ſhall not go to an aſſignee. 
—As if A. exchange land with B. and B. be put out of all or 
part of the land upon a title paramount, by a recovery in a real 
action or otherwiſe ; in this caſe, B. may enter upon his own 
land again which he gave in exchange; or elſe, if it be in an 
action brought, he msy vouch A. upon the warranty in law, and 
ſhall recover as much in value againſt him of the land he pave, 
as he hath loſt of the land he took in exchange.—But if B. alien 
his land taken in exchange to C. and C. be put out of all or part 
of the land upon a title paramount, C. in this caſe, can neither 
enter upon the land given to A, in exchange upon the condition in 
law, nor vouch A. to warranty, and recover over in value upon 
the warranty in law ; and yet A. in this caſe, ſhall have the 


like remedy againſt C. the alience upon the condition and war- 
ranty both, as he had againſt B.; but if A. bimſelf implead 


C. for the land he gave to B. in exchange, C. may make 
uſe of this warranty in law by way of rebutter againſt 4.—And 
in all theſe caſes where one of the parties is put out of all or 
part of the /and, or out of part of the eftare by entry, and the 
other party enter upon the other's land upon the condition in law, 
he may enter upon the whole land and avoid the whole ex- 
change; but if he be impleaded for a part only, or for the whole, 
and a part only be recovered from him; in this caſe he ſhall 
recover ſo much in value of the other land only as he hath loſt, 
and no more: As if an exchange be of three acres for three 
acres, and after, one of the parties is put out of one of the acres 
by the entry of a ſtranger ; in this cafe he may enter upon the 
whole three acres he had given in exchange, and ſo avoid the 
whole exchange if he will. And if A. and B. be joint- 
tenants for life, and the fee- ſimple to the heirs of A. and A. ex- 
change this land with C. in fee, and then die, and B. enter and 
avoid the exchange for his life (as he may) in this caſe C. may 
avoid the whole exchange and enter upon his own three acres 
again: So if he in reverſion diſſeiſe his tenant for life, and then 
exchange the land, and, after, the tenant for life enter ; in this 
caic tlie other party may defeat the whole exchange. But in this 
caſe of an exchange of three acres for three acres, if one of the 
acres were gained by dſezfin, and the diſſeiſee bring an en | 
3 an 


% 
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and dotlr recover it againſt the drferſor, in this caſe, if he vouch 
over the other party to the exchange, he ſhall recover fo much in 


value only of the three acres he gave in exchange, as the acre he 
hath loſt, and no more, | 


This conveyance by way of exchange (which was formerly very A ded or 
frequent) whether it be by word or deed indented, or which way ga ges 


: , g a cannot operate 
ſo ever it be made, it muſt be made by this word exchange, which as an ex- 
is a word ſo appropriated to this thing as the word frank-marriage change with- 


is to a gift in frank-marriage, neither of which can be made or de- n 
ſcribed by any circumlocution, Shep. Touch. 289, 290. For if I give 

toa man an acre of land by deed indented, and he by the ſame deed 

gives unto me another acre for the ſame acre, nothing paſſeth with- 

out liver, if the word exchange be not in. Finch. 103, 104. In Perk. ſed. 
every exchange rightly made, this word excambium imports in 25: the word 
law tacitly a condition, and alſo a warranty, the one to give a re- 2 *r N 
entry, and the other, voucher and recompence, and all in reſpect ſame #8. 
of the reciprocal conſideration, the one land being given in ex- 


change for the other, but it is a ſpecial warranty, for upon the 
voucher, by force of it, he ſhall recover noother land in value but 
only that which was by him given in exchange, foraſmuch as 
the mutual conſideration is the cauſe of the warranty, therefore 


it extends only to the land reciprocally given, and not to other 
land. 4 Rep. 121. 4. 6. 


But there is no mutuality or reciprecality between three parties, 
it can only be between ue farties; if A. gives to B. and B. 
gives to C. and C. gives to A. by agreement, there is no mutu- 
ality or conſideration within the idea of an exchange ; the warranty 
runs only in privity between the parties in the exchange ; Eton 
co'lege granted nothing to the crown, therefore the college cannot 
be bound to warrant the rectory of Kirby Overblowes to the crown, 
which was given to the crown by the Duke of Somerſet, fo the 
college cannot be evicted of the advowſon of Worple/don, which 
has been veſted in them by act of parliament for near ſeventy 
vears, and not by way of conveyance in exchange. 


The word exchange, which is the only operative word to make 
that kind of legal conveyance is not once mentioned in the act 
of parliament, it was the only inſtance of a conveyance of lands 
at common law, by which a fee or freehold could pats without 
irvery, ꝙ Ed. 4. 21. Co. Lit. 50. Perk. ſect. 253. Bro. Exchange, 


J. 12. So that without the word exchange the act of parlia- 
zent cannot operate as an exchange. 


Another reaſon why the a& cannot operate as an exchange is 
tis, viz. the act, immediately upon the making thereof, veſted the 


IC» 
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reſpective livings or advowſons in the reſpective parties, but in 
the caſe of a deed of exchange the parties thereto have no free. 
hold in them before entry into the lands; it muſt be executed 
by entry or claim in the life of the parties, or it can never take 
effect. Co. Lit. 50. 3 Mod 135. Perk. ſect. 284, 285. Fitz. Abr. 
Exchange, pl. 10.—fIf this had been an exchange of land and the 
Duke had died, could his heir have entered? In the caſe of 
exchange of a reverſion, it could not take effect at law before 
attornment ; ſo in the caſe of an exchange of one living for 
another, it is void unleſs the parties are inducted before death. 


In all exchanges the eſtates muſt be equal, but the Duke of 
Somerſet had only an eſtate for life in K:rby-Overblowes, the 
crown and the college had a fee in their reſpective livings, ſo this 
act of parliament cannot operate as an exchange, but may be good 
as a conveyance, or by way of veſting the ſeveral advowſons in 
the parties reſpectively. 


This agreement carried into execution by act of parliament 
cannot be conſtrued as an exchange. I/, Becauſe it is not be- 
tween two parties. 2dly, The word exchange is not once men- 
tioned in the act. 3dly, An entry or claim is not neceſſary, 
but the act veſts the ſeveral advowſons inſtantly. And 4759, 
By the act it is not neceſſary that the ſeveral eſtates ſhould be 


equal. 


If the court ſhould give judgment for the defendant, conſider 
what would be the conſequence; the act of parliament would be 
made void as if repealed, the new erected pariſhes made within 
the old pariſh of Petworth muſt be extinct and diſſolved, and 
become chapelries as before; the new houſes for the par/ons 
thereof demoliſhed, the poor thereof not to be ſupported, the 
rent to the rector of Petworth given him in conſideration of the 
Little Manor added to the Honour of Petworth muſt ceaſe, al- 
though the act of parliament ſays theſe things ſhall continue for 
ever: And becauſe Lord Egremont has title to K7rby-Over- 
blowes which is ſaved to him, the act muſt be now conſidered as 
void ab initio; the rectors may be called upon to refund every 
iarthing they have received under the act of parliament, and 
what may be the bad conſequence if judgment be given for the de- 
fendant, no man can tell; but it is humbly inſiſted on the part of 
the college that this is not an exchange, and if it is not, the crown 
has no title or ground to ſtand upon. 


But ſuppoſing this could poſſibly be conſidered as an exchange, 


the crown hath not been evicted of the church of Kirby-Over- 


owes, for the preſentation to -t church by the late Earl of 
I Egre- 


Hilary Term 14 Geo. 3. 1774; 


—̃ Xv— 


6 


Egremont in 1760, can only be conſidered as an zur pation upon 
the crown, and to avoid an exchange there muſt be an evifn ; 


and if the exchange was perfect and good at firſt, Lord Egremont 


cannot defeat it ; if it was voidable, it is not yet avoided, but he 
is put to his ge, as he claims Kirby-Overblowes under a title 
paramount to the title of the crown, and his ſurpation upon the 
crown doth not evict the crown of that reQory, 9 Ed. 4. 21. Bro. 
Exchange, pl. 12, 13. Perk. ſect. 299. Beſides, the eſtate of the 
crown in Kirby-Overblowes cannot be defeated but by office fcund, 
or matter of record ; for if land be given to the King by deed in- 
rolled upon condition, if the condition be broken, the donor can- 
not enter without office found, for the eſtate which commenced 
by matter of record ought to be defeated by matter of record. 
2 Roll. Abr. 215. pl. 2. if this is an exchange it is a matter of 
condition, for if the one party hath not a title the conditicn is 
broken, the crown cannot enter but by matter of record ; there- 
fore ſuppoling the crown to be diveſted of Kirby-Overblowes, yet 
the crown cannot claim Worpleſdon without office found. Stam. 
prerog. 55. and even after office found the crown is not in poſ- 
ſeſſion before ſeigure. Stamf. prerog. 54: 4 Rep. 58. 9 Rep. 96. 
There muſt be an office and a ſeixure before the crown can take; 
and in ſome other caſes there mult be a ſcire facias ; for where a 
common perſon is put to his action, the crown is put to a ſcire 
Jacias. 


The counſel for the plaintiffs concluded, that the principles 
upon which an exchange are grounded are not at all applicable to 
this caſe; the Duke of Samerſet gave nothing to Eton college, the 
King gave nothing to the Duke of Somerſet, Eton college gave 
nothing to the King, ſo there is no intercourſe of exchange be- 
tween Eton college and the crown ; but the title of the plaintiffs 
to the church in queſtion is veſted in them by the act of par- 
liament which cannot be avoided, or their title ſo veſted in them 
thereby be affected by a wrongful act of the Duke of Somerſet, 
the plaintiffs not being privy thereto. 2d/y, If the crown ſuffers, 
and is defeated of their title to Kirby Overblowes, the crown is 
in the common caſe of other perſons, and muſt ſeek recompence 
from the party doing the wrong. 34y, This act of parliament 
muſt continue for ever, unleſs repealed by another act; it can only 
be invalid as to the rights of ſtrangers, but the parties them- 
{elves muſt ſubmit to the loſs, if any has happened thereby to 
any of them. Or 4h, If wrong has been done to the crocon, 
the. crown muſt acquieſce in the loſs of Kirby-Overbloues, or 
leck a ſatisfaction from the perſons who did the wrong, the 
Duile's heirs. 


493. 


!. The crown being patron of the churchof Horpleſuon (now in count for 
queſtion) the Duke of Somer/et, patron of Kirby-Overblewes, and thedefencant, 
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the provoſt and college of Eton patrons of the church of Pes. 
worth and two chapelries belonging to it, agreed to make an ex- 
change, viz, the crown, upon the requeſt of the Duke, agreed to 


give Worpleſdon to the college, in exchange for which, the college 


agreed to give Petworth and the two chapelries to the Due, 
and as an equivalent to the crown for Morpleſdon, the Duke agreed 
to give Kirby-Overblowes to the crown; this was the nature of 
the contract and ſtipulation when the parties applied to parlia- 
ment to have it carried into execution, and to make and ere& 
the pariſh of Petworth and the two chapelries into three ſeparate 
and diſtinct pariſhes, which was enacted accordingly, and hag 


been carried into execution, and acquielced in until the late Lord 


Egremont in the year 1700, preſented to K:rby-Overblowes ; and 
thereby evicled the crown. 


2. Private acts of parliament made to carry the agreements of 
parties into execution, are to be conſtrued by the rules and prin- 
ciples of the common law; the nature of this agreement is 
clearly a legal exchange, carried into execution by the act. 


But the Duke of Somerſet being only tenant for life of 
Kirty-Overblowes ; and not having an equal eſtate therein to the 
eſtates which the. crown and the. college had in Kirby-Over- 
Globes and Petworth, the crown was liable to be evicted of Kirby- 
Overblowes. 


4. The late Lord Egremont has evicted the crown by preſent- 


ing to the church of Kirby-Overblowes, by an elder title which 


is ſaved by the act, and therefore the crown has the ſame right 
and title to the church of Worple/don, (now in queſtion) as if 
the exchange and act of parliament had never been made. 


It is ſaid by the counſel for the plaintiffs that this is not a 
legal exchange, for that ſuch exchange cannot be made between 
three parties, only between two; but why a mutual and reci- 
procal agreement to make exchange may not be between three, 
four, or more parties, (it muſt be ſubmitted,) no good reaſon 
has been given on the other fide ; although it muſt be admitted 
that no caſe of a conveyance by deed of exchange is to be found 
in the books between more than two parties thereto. Suppoſe 


the Duke of Somerſet had been ſeiſed in fee of Kirby-Overblowes, 


the exchange would have been mutual, equal, and reciprocal be- 
tween all the three parties, and the exchange could not have been 
avoided ; but the Dube having only an eſtate for life, the crown 
has been deceived, and therefore, upon the law and principles 
of an exchange, has a right to preſent to the church in queſtion 


under the old title. 


The 
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The legiſlature could not intend to do injuſtice, but if the 
creton has no title to Worple/don which they gave to Eton college, 
in exchange for Kirvy-Overblawes, injuſtice will be done to the 
crown, who have been evicted thereof, and ſo the act is void, 
becauſe both the crown and parliament have been deceived. 


The court being clearly of opinion that the plaintiffs muſt have 
judgment, ſtopped the countel in replying upon the ſecond argu- 
ment of this cale. | 


Curia—The court has no doubt, and very little to ſay upon 
this matter. The Duke of Somerſet having a ſeat at Petwworth 
was defirous of having the advowſon of that church in his fa- 
mily, which was in poſſeſſion of Eton college; the Dube, not 
having any living to tempt the college to give him Petworth in 
exchange, prevailed upon the crown to give the living in queſtion 
to the college, and the Duke gave to the crown the church of 
Kirby-Overblowes (ſuppoſed then to be an equivalent for Morpleſ- 
don.) This being agreed, and the Dyke wanting to make three 
advowſons out of one, an act of parliament 1s made to carry 
this into execution, which does not make uſe of words of con- 
veyance, but veſts the ſeveral advowſons in the reſpective parties 
for ever, viz. Worpleſaon in the college, Petworth in the Duke, 
and Kirby-Overblowes in the crown ; at the time of making the 
act the Duke was only tenant for life of Kirby - Overbloues, which 
was then a ſecret, (and {o continued till the year 1760,) and 
there is a ſaving clauſe in the act which ſaves to all perſons 
(other than the crown, the Duke and Ducheſs and their hers, and 
Eton college) all their rights of preſentation to the ſeveral 
churches, as fully as if the act had never been made; by which 


Charles late Earl of Egremont in the year 1700, preſented 79% 
Metcalf to the church of Kzirby-Overblawes, who was not diſ- 
turbed by this agreement, or by the crown, Lord Egrem:nt 


the act. 


. 


and the crown under their ancient title preſented the defendant 
Fountain thereto, ſuppoſing the whole agreement void, where- 
upon the plaintiffs have brought this guare inpedit; and the 
queſtion is, whether the preſentation of Lord Egremont to Airoy= 
Overdlowes ſets the whole agreement aſide, and the title to pre- 
{ent to the church in queſtion be reſtored to the crown, which 
depends upon the conſtruction of the act of parliament, which, 
in reſpect to Lord Egremont, is the ſame as if it had never 
been made. 


In 1771 the church of VMorpleſdon (in queition) became vacant, 


Private 


ſaving clauſe and under a limitation in the ſettlement of 1687, 


having a clear title under the ſettlement, which was ſaved by 


— 
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Private acts Private acts of parliament muſt be conſtrued according to the 

of partiament principles of the common law, and therefore it is ſaid, that, from 

frued accord- the nature of this agreement or contract, it muſt be conſtrued 

ing tothe to be an exchange at common law, which is a mode of convey. 

principtes on ance that has particular properties of it's own, and conveys a fee- 

| law, ſimple without /very ; and, before the ſtatute of frauds, might 

| have been made by parc}, without deed or writing ; the word 

excambium or exchange, is ſaid, by the beſt writers upon this ſub- 

= ject, to be abſolutely neceſſary to this mode of conveyance ; the 

| eſſence of an exchange is when one eſtate in land is given in con- 

| ſideration of another, hence if one part fails the other will fail 

| alſo ; in ſome caſes it may be ſaid to be the beſt mode of con- 

veyance, as in dealing with a defeaſable title. The effect of an 

exchange ariſes from the remedies ; 1/7. An implied condition of 

re-entry. 2d. A ſpecial warranty, theſe are incidental to an ex- 

change; a condition of re-entry is intire and indiviſible, he cannot 

See Touch- enter into a part of what he gave in exchange, for he cannot judge 

dra how much he has loſt, it is given againſt a ſtranger; but if the 

15 ſtranger be impleaded and vouches, no more is to be recovered 

than the value of hat was loſt ; beſides the warranty ariſing 

from an exchange is only lineal warranty, ariſing from operation 

of law, for the law will not raiſe a co/lateral warranty becauſe 

of hard conſequences attending it; an alienee can neither enter 

nor vouch, but he may make uſe of the warranty in law by way 

of rebutter ; if tenant in tail by exchange conveys a baſe fee, 

each iſſue may determine the exchange during his time, there- 

fore it ſeems to be the very eſſence of an exchange that the na- 

ture of the eſtates exchanged be equal, that the land given by A. 

to B. may be a recompence for the land given by B. to A.— 

3 There is no caſe to be found of an exchange in the legal 

detween two ſenſe and meaning of that conveyance between more than two 

parties. parties; for if A. gives land to B. and B., gives lands to C. and 

C. gives lands to A. if C. be evicted of the land given to him by 

B.; C. cannot enter upon A. becauſe A. gave nothing in ex- 

change to C.; ſo A. is not bound to warrant the land to C. 

which was given to him by B. ; this accounts for the defendant's 

counſel not being able, with all their induſtry, to find one caſe 

The act can- Of an exchange between three perſons ; beſides, the act of par- 

rot operate liament cannot be conſtrued to operate as a deed of exchange, 

pro Ad any ha the word exchange not being once mentioned therein; the act 

cauſe he makes uſe of no words of conveyance, but ve the ſeveral 
word c advowſons in the reſpective parties, under the agreement. 


change 15 not 
in it. 
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Hence it is clear that this act of parliament cannot be con- 
ſtrued by the rules and principles of a conveyance by way of 
exchange ; but although the act doth not operate as an exchange, 
yet it ſupports and executes the agreement between the * 
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ſaving the Earl of Egremont's right. Let us ſuppoſe it was an 
agreement, touching land, between A. B. and C. by feoffment ; 
A. (the college) in conſideration of land from C. (the crown) en- 
feoffs B. (the Duke) of other land with warranty ; and B. in con- 
ſideration of other land from A. enfeoffs C. of other land with 
warranty; C. is impleaded by a ſtranger (the Earl of Egremont) 
for the land whereof B. enfeoffed him, whereupon C. vouches 
B. to warranty ; E. cannot vouch over A. to warranty, becauic 
A. did not enfeoff B. of that ſame land whereof B. enfeoffed C. 
and for which land C. is impleaded ; ſo the crown would re- 
cover in value againſt the Duke, ard the loſs would fall where 
it ought, upon him who brought a bad title. 


FT 
© | 
1 
1 


The crown grants a good title to the college, the college grants 
a good title to the Puke, the Duke grants a bad title to the 
crown, the college have broken no contract with the crown or the 
Duke ; but the Duke was the only wrong doer ; the advowſons 
lying in grant, doth not differ from the caſe put of a feoffment 
of lands, the nature of the agreement in both is the ſame, and the 
crown being a party doth not alter the caſe; nor is it material, 
at preſent, in what manner Lord Egremont aſſerted his title to the 


church of Kirby-O verblotes. 


By the whole court, reſolved there cannot be an exchange at 
common law between more than two parties, the things given 
and taken in exchange run 1n parallel lines, and cannot paſs into 
three lines or a triangle. 


Judgment for the plaintiffs, per fotam curiam. 


Nathan Goodright (on the demiſe of William Rolfe 
and Elizabeth his wile) ver/us Frances Harwood. 
| In ejectment. (2: B. Eo o 2. U Ab T 7 . N 


4 2; 5 


HE plaintiff declares that William Rolfe and Elizabeth his A ſabſequent 

wife on the 20th day of October, in the ſeventh year of nel Rn 

his preſent Majeſty at VHęſtminſter, demiſed to the plaintiff one not eppe..r, 9 

meſſuage, ten chambers, and ten rooms, with the appurtenances but is found 1 

in Linco ne- Inn, and the liberty of the Rolls, and in the parith 2 4 ,“ IJ 

of Saint Dunſtan in the Wejt, in the county of Middleſex, to hold forent oiſpo- 
the ſame to the plaintiff and his aſſigns from the 2gth day of hne 

September then laſt paſt to the full end and term of ten years; gry 75 

by virtue of which demiſe the plaintiff entered, and was. poſ- uc 

tefſed thereof until the defendant on the 23d day of October, in," 
the ſaid ſeventh year entered into the ſaid tenements in and upon 
the poſſeſſion of the plaintiff, and ejected him from his farm. 
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his ſaid term therein being not expired; and ſtill keeps him out 
of the poſſeſſion thereof to his damage of 20 /. 


The defendant pleaded not guiliy; and iſſue being joined 
thereon, this cauſe came on to be tried before Lord Chief Juſtice 
De Grey, at the fitting in Mminſter-Hall after Eaſter term in 
the twelfth year of his preſent Majeſty, when the jury found 
tne following ſpecial verdict, vi. 6 


The jurors upon their oath ſay, That by certain indentures of 
teaſe and releaſe duly executed, the ſaid leaſe bearing date the 
day before the day orf the date of the {aid rcleate, and the releaſe 
being tripartite and bearing date the 3d day of April 1688, and 
made between John La 7 of Tottenbom H. g Crojs in the county 
of Middleſex Eſq. of the firit part, Edward Rudge of London 
merchant of the ſecond part, and Jo Gardiner EN Edmund 
Dethick merchant, John Pepys gentleman, and J Harde 4 
gentleman, of the third part, the ſaid John Lacy in ” condideration 
of a marriage then intended, and which was afterwards dul 
had and folemnized between him and Sanna Rudge, eldeſt 
daughter of the faid Edward I udge, and of the ſum of 4000). 
the 1 marriage. portion of the ſaid Sz/anna, did grant and convey 
to the ſaid Tobu Gai inen, Edmond Dethick, Fobn Pepys, and 
"hn Hardeſiy, and their heirs, divers freehold meſſuages, lands, 
en and hereditaments in the covnties of Een and Cam- 
bridge t! erein mentioned, 7o bold to them the ſaid J. G. E. D. 
1 5. and J. H. and their hcirs 79 the v/es following, that is to 
ſay, from and after the ſolemnigation of. the ſaid marriage 79 the 
7:jc of the ſaid John n Lacy and his aligns for his life, without 
impeachment oi Waite, with remainder to trultces to preſerve 
contingent remainders, remainder to the ſaid &Ufanmna and her 
aſſigns for her life; and from and after the icveral deceaſes of 
the ſaid Joh Lacy and Stſauna, then to the ſe of the firſt jon and 

all and every other the {on and ſons of the body of the {aid * 

Lacy on the body of the ſaid Syſarna, to be begotten ſucceſſively, 
and the heirs-male of ſuch firit and other ſons ſucceſſively law- 
fully itiuing ; and for default of ſuch iſſue, then t e.: 1% of all 


8 


3 
and cvery the daughter and daughters of the bouy of Jen {21d 


John Lac, on tie body of the ſaid Suſanna to be begotten, and 
the heirs of their relper kürt bodies as tenants in common, and 
not as joint-tenants if there ſhould happen to be more than two 
Ty daughters living at the time of the failure of ſuch iſſuse- 
but there thouid happen to be but one er two ſuch 
W then living, then 70 che uſé of the ſaid F. G. E D. 
ie their executors, adminiſtrators: and a Higns, tor 
e term of ave hundred years en trufs, if there ſhould "bapp: n 
be but one ſuch G Se BE ng at the time or the failure of 


ſac! 
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ſach iTue-male, then to raiſe thercout the ſum vt 4000 J. for 

the portion of ſuch one daughter to be paid her at her age of 
eib en vears or day of marriage, which mould fir happen, 
with intereſt for her maintenance in the mean time; and in cate 
there ſhould be two ſuch daughters then living, then © por t 
to raiſe the ſum of 6000 J. for the portions of ſuch is daugh- 
ters equally to be divided between them ſhare and ſhare al. ke, 

and to be paid to them reſpectively at their ages of eightecn 
cars or marriage which ſhould firit happen, with intere it tor 

«cir maintenance in the mean time; and from and after the dc- 
termination of the ſaid term of five hundred years, then 79 tbe 1/5 
the right heirs of the ſaid c Lacy for ever. 


That by a private act of parliament made and paſſed in the 
feventh year of the rcizgn of her late Majeſty Queen Ann, and in 
the year of our Lord 1708, intituled, an act for veſting divers 
manors, meſſuages, lands and tenements of John Lacy Eſq. in 
the counties of 92 Cambriage and Mziddlefex, in truſtees to be 
101d for payment of his debts, making proviſion for his children 
unprovided for, and other purpoſes therein mentioned, recitiug 
the faid indentures of leaſe and releaſe, or ſettlement of the 2d. 
d 3d days of April 1688, and the ſeveral uſes and eſtates thereby 
limited, of and in the ſaid freehold lands and eſtates in the ſaid 
counties of Ehen and Camòridge, and other reciting as in the 
ſaid act 3s recited; it was by the ſaid act among other things 
cnacted, that all and every the freehold manors, meſſuages, 
lands, tenements and hereditaments, in and by the ſaid recited 
indentures of leaſe and releaſe granted and conveyed ſhould be, 
and the ſame were by the ſaid act veſted, eſtated and ſettled 
from and after the :5th of December 1708, in and upon John 
Rucge, Edward Rudge of London merchant, R-ger Lacy of Lon- 


Con *haberdather, and: George Strudwwick of London fichmonger, 


and their heirs and affigns, % the 1% of them and their heirs 
and aftigns, freed and a abſolutely diſcharged of and from the 
ifes, truſts, eſtates and limitations in the faid releaſe and ſettle- 
ment, expreſſed or declared, but ſubject to the {rſt therein- 
after men Hott and expreſſed, and among other 77%, to tell 
the ſaid ſettled 1 together With divers other freehold CO 1 8 
hold and læaſchold eftates in the faid act mentioned, and chercby 
to raiſe the ſeveral Fs: or moncy in the faid act mnitioned for 
the ſeveral purpoſes th 1 expreſled, and then upon u to 
raiſe the ſum of „ to be by the faid J. K. ER. R. L. 
and G. S. or the ſurvivors or the furvivor of them, or the exe— 
cutors or adminiſtrators of ſuch {urvivor, with the conſent and 
approbation of the ſaid J Lacy the tather, his executors or 
adminiſtrators, as ſoon as conveniently might be laid out and 
diſpoſed of in the purchaſe of frechold manors, meſſuages, 

lands 


n 
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lands or tenements of an eſtate of, inheritance in fee- ſimple in 
poſſeſſion in England to be ſettled, conveyed and aſſured to ſuch 
uſes upon ſuch truſis, and to and for ſuch intents and purpoſes, 
and under and ſubje& to ſuch proviſoes and agreements as in 
and by the ſaid recited deed of ſettlement were mentioned, ex- 
preſſed and declared of and concerning the freehold meſſuages, 
lands, tenements and hereditaments thereby, or mentioned to 
be thereby conveyed in lieu and full ſatisfaction thereof, and of 
all other lands, tenements and hereditaments, thereby intended 


to be thereby ſettled therein, covenanted or agreed to be 
ſettled. 


That the ſaid ſettled and other eſtates in the ſaid act of par- 
liament mentioned were by the ſaid truſtees fold, and the ſaid 
ſum of 10, ooo J. was thereby raiſed, but the ſame was never 
laid out or inveſted in the purchaſe of any lands, but ſtill re- 
mains un-inveſted in the hands of the repreſentative of the ſur- 
viving truſtee in the ſaid act of parliament named. 


That the ſaid John Lacy the father died in the year——and 
that the ſaid Szſanna his wife died in the year and that 
they left iſſue of their two bodies two ſons, namely John Lacy 
of Lincelu s-Inn Eſq. their eldeſtſon, and Arthur Lacy Eſq. their 


ſecond ſon, and three daughters, namely Suſanna, Elizabeth and 
Mary. 


That the ſaid Arthur Lacy intermarried in the year 1728 with 
Elizabeth Burgoyne, by whom he had iſſue two ſons, namely 
Arthur and john who both died infants of tender years, the 
ſaid Arthur dying in the month of April 1731, and the ſaid 
John in the year 1734; and alſo one daughter Elizabeth, 


That the ſaid Arthur Lacy ſon of the ſaid John Lacy and 
Suſanna his wife, died in the month of September 1737, leaving 
the ſaid Elizabeth one of the leſtors of the plaintiff his only 


ſurviving child, and that the ſaid Elzabeth did in the month 


7 


of June 1753, intermarry with the ſaid William Rolfe the other 
lefior of the plaintiff. | 


That the ſaid Szſauna, the eldeſt daughter of the ſaid John 
Lacy and Suſonna his wife, died in the year 1721, without iſſue 
and unmarried, and the ſaid E/zzabe:h the ſecond daughter of 
the ſaid Jon Lacy and Sſanna his wife, intermarried in the 
year 1726, with Jen Biſcoe Eſq. and died in the year 1762, 
leaving iſſue by him one daughter and only child namely Ann, 
who in the year 1754 intermarried with Robert Goode bild, and 
which ſaid An is {ill living. 


1 That 
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That the ſaid Mary the third daughter of the ſaid John Lacy 
and Szſanna his wife, did in the year 1733 intermarry with the 
reverend Bennet Stevenſon doctor in divinity, and died in the 
year 1760, leaving iſſue by the ſaid Bennet Stevenſon one ſon, 
namely Bennet Stevenſon, who is now living and unmarried, and 
alſo two daughters, namely Siſanna who died in the year 1769 
without iſſue, and Elizabeth who is till living. 


That the ſaid John Lacy Eſq. of Lincoln's-inn, the eldeſt fon of 
the ſaid John Lacy and Suſanna his wife, being on the 16th day of 
April 1748 ſeiſed in fee of the chambers and premiſes in the ſaid 
declaration of ejectment mentioned and poſſeſſed of a conſiderable 
perſonal eſtate, and alſo intitled to the intereſt of the ſaid ſum of 
10,000 l. and to the rents and profits ofthe lands therewith directed 
to be purchaſed by virtue of the ſaid ſettlement of the 3d of April 
1688, and the ſaid act of parliament herein- before ſet forth, 


made his will in writing duly atteſted to paſs real ejtates, and did The —_ oh 
ohn Lacy o 


thereby deviſe in manner following, (that is to ſay) “ I Jon 5 40 
Lacy of Lincoln sinn in the county of Midaleſex, finding within Eq. dated 


my ſelf frequent notices of mortality, and not knowing how 
ſpeedily, ſuddenly, or in what manner I may come to my end, 
and being now in perfect health, mind and memory, do make 
this my laſt /, and 7rftarzent with my own hand as follows, 
7 give, devije aud beguearh all my real and perſonal eſtate of what 
nature or hind ſocver and whereſoever, unto my dear and well 
beloved friend Mrs. Frances Harwood, now of Maiden-lane in the 
pariſh of Covent Garden Weſtminſter, and her heirs, executors, admi- 
niſtraters and afjigns for ever, deſiring her, and accordingly it is my 
c that ſhe pay the following gifts and legacies; to my niece 
Ann Biſcoe the ſum of one hundred pounds within fix calendar 
months after my deceaſe, to Mr. %hn Weſtly of the Temple at- 
torney at law ten pounds, to Jonathan Wells Eſq. ten pounds, 
(theſe for mourning) to my ſervant William Clegg, if living with 
me at the time of my death, twenty pounds over and above 
what may be due and owing to him, and I likewiſe in that 
caſe give him all my linen and woollen apparel, I mean apparel 
only, and to the maid who may be living with me at ver two 
guineas, and I do hereby conſtitute and appoint the faid Mrs. 
Frances Harwood to be the ſele executrix of this my laſt wi] and 
reſtament, revoking all others by me heretofore made. I cite, 
whereof I have hereunto ſet my hand and ſeal this 16th day of 


April, in the year of our Lord 1748. 
John Lacy. 


That in the ſummer of the year 17 56, the ſaid 7chn Lacy of 
Lincoln's-inn, being in like manner ſeiſed in fee of the chambers 
an d premiſes in the Hi declaration of cjectm2at mentioned, and 
alto poſſeſſed of 4 conkderable perſonal eſtate, and likewiſe intitled 
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to the ſaid intereſt in the ſaid ſum of 10, ooo J. and to the rent; 
and profits of the lands and tenements therewith directed to be 
purchaſed by virtue of the ſaid ſettlement of the 4d of April 
1688 and the ſaid act of parliament before- mentioned, 4% 
make and duly publiſh another, wil and teſtament in writing, in 


the preſence of three ſubſcribing witneſſes who duly atteſted the ſame. 
Tust the That the diſpoſition made by the ſaid John Lacy in the ſaid will 


'tellator made gf the year 1750, was. different from the diſpoſition thereof in the 


another au 


1738. ſaid will of the year 1748, but in what particulars is unknown 


different from fo the ſard jurors; but the ſaid jurors ſay, that they do not find 
chat in 748. that the ſaid teſtator cancelled his ſaid will of the year 1756, or 


that the ſaid defendant deſtroyed the ſame, but what is become 
of the ſaid will the jurors aforeſaid ſay they are altcgether 


zgnorant, | 


That the ſaid teſtator John Lacy Eſq. died in the month of 
June in the year 1767, ſeiſed in fee of the ſaid premiſes in the 


That Eliza. laid declaration mentioned without iſſue, and was never married, 


beth Rolſe a and that the ſaid Elisabeth the wife of the ſaid William Rolfe 
neon 2 the leſſor of the plaintiff, is the niece and heireſs at law of the 
tellator's heir ſaid teſtator John Lacy. | 5 


That after the death of the ſaid teſtator John Lacy, . and be- 
fore the time within mentioned, in which the treſpaſs and eject- 
ment within mentioned 1s ſuppoſed to be done, the aforeſaid 
defendant, into the tenements in the ſaid declaration within 
mentioned with the appurtenances entered and was poſſeſſed 
thereof, and that afterwards, that is to ſay, on the 2oth day of 
October, in the ſeventh year of his ſaid Majeſty the now King, 
the aforeſaid William Roe and Elizabeth his wife into the tene- 
ments aforeſaid with the appurtenances in the declaration within 


ſpecified upon the poſſeſſion of the ſaid defendant thereof en- 


tered, and then and there, (to wit) at I/eflmin/ter within men- 
tioned did demiſe to the ſaid Nathan the ſaid tenements with 
the appurtenances, to have and io hold the ſaid tenements with 
the appurtenances, from the 29th day of September then laſt paſt, 
to the full end and term of ten years then next following, and 
fully to be compleat and ended.; and that by virtue of the ſaid 
demitc, the ſaid Nathan entered into the ſaid tenements with the 
appurtenances and was poſſeſſed thereof, and that the ſaid Nathan 
being ſo poſſeſſed thereof, the faid defendant afterwards (that is 
to ſay) on the within- mentioned 23d day of October, in the 
ſeventh year aforeſaid, into the ſaid tenements with the appur— 
tenances upon the pcſſeſſion of the ſaid Nathan thereof did en- 
ter, and the ſaid .\-;h4an from the poſſeſſion of the tenements 
aforeſaid, his terr. oreſaid being not yet expired, did eject and 

2 .AMOVE ; 


| 
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amove ; but whether upon the whole matter aforeſaid, above in 
form aforeſaid found, the ſaid defendant is guilty of the treſ- 
paſs and ejectment in the ſaid declaration mentioned, in ſuch 
manner and form as the ſaid Nathan hath above againſt her com- 
plained, or not, the jurors ſay they are altogether ignorant, and 
thereupon they. pray the advice of the juſtices of our Lord the 
King of the Bench here; and if upon the whole matters afore- 
ſaid, by the jurors aforeſaid, in form aforeſaid, found it ſhall ap- 
pear to the ſaid juſtices of our ſaid Lord the King of the Bench, 
and to the ſaid court here, that the ſaid defendant is guilty of 
the treſpaſs and ejectment, then the jurors aforeſaid ſay, that 
the ſaid defendant is guilty of the ſaid treſpaſs and ejectment, in 
manner and form as the ſaid Nathan hath by his declaration 
within complained, and then they aſſeſs the damages of the ſaid 
Nathan by reaſon of the treſpaſs and ejectment aforeſaid, be- 
ſides his coſts and charges by him about his ſuit in this behalf 
expended to one ſhilling, and for thoſe coſts and charges to 
forty ſhillings ; but if upon the whole matters aforeſaid, by the 
jurors aforeſaid, in form aforeſaid found it ſhall appear to the 
juſtices aforeſaid, and to the ſaid court here, that the ſaid Frances 
is not guilty of the ſaid treſpaſs and ejectment, then the ſaid 
jurors on their oath ſay, that the ſaid defendant is not guilty 
of the ſaid treſpaſs and ejectment as the ſaid defendant hath in 
pleading alleged, &c. 


This ſpecial verdi& was twice argued at the bar, (v:z:) in 
Eaſter term laſt, by Serjeant Hill for the plaintiff, and Serjeant 
Giynn for the defendant; and in Trinity term laſt, by Serjeant 
Burland for the plaintiff, and Serjeant Davy for the defendant. 


Serjeant Hill for the plaintiff— The jury have found that Jon it Argu- 
Lacy of Lincoln inn Eſq. was ſeiſed in fee of the chambers and men 
premiſes in queſtion, and on the 16th day of April 1748 made * OE 
his will in writing duly atteſted to paſs real eſtates, and did 
thereby give, deviſe and bequeath all his real and perſonal eſtate 
whatſoever to the defendant Frances Hard, and her heirs 
tor ever, deſiring her to pay a few gifts and legacies to certain 
perſons, and did thereby appoint her to be the ſole executrix of 
. that his Wil, 


The jury have further found, that in the ſummer of the year 
1756, Mr. Lacy being in like manner ſciſed in fee of the cham- 
bers and premiſes in queſtion, did make and duly publiſh ano- 
ther will and teſtament in writing, in the preſence of three ſub- 
icribing witneſſes who duly attetted the lame; that the diſpo- 

 lition made by Mr. Lacy in the will of the year 1756 was dif- 
terent from the diſpoſition thereof in the 7/7 of the year 1770 
ut 
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but in what particulars is unknown to the jurors; but the jurors 
ſay, that they do not find that the ſaid teſtator cancelled his ſaid 
will of the year 1756, or that the ſaid defendant deſtroyed the 
ſame, but what is become of the ſaid wil, they ſay they are alto- 
gether 1gnorant, 


No man can die with two drferent wills of the ſame premiſes ; 
the making a ſecond different will is a revocation of the firſt ; the 
jury have found that the diſpoſition made by Mr. Lacy in his 
will of 1756 was different from the diſpoſition in his 2 of 
1748, therefore the / of 1756 is a revocation of hat of 1748, 
the latter u¹ being different from the former cannot conſiſt or 
ſtand with it, ſo is a revocation thereof. Hardr. 375. 


I admit that a ſubſequent v may be made ſo as not to de- 
ſtroy but conſiſt with a former; for the teſtator may have ſeveral 
parcels of land, which he may deviſe to ſeveral perſons, by 
divers <o/[ls, and yet all ſtand together, as making all together one 
ſingle v of all his lands; 7hat is not the preſent caie, for it deth 
not appear by this verdict that the latter il was conſiſtent with 
the former ; but it appears to be inconſiſtent with the former, 
the teſtator having made a drferent dipo/ition thereby; by which 
different diſpoſition, the jury muſt be underſtood to mean a 4% 
ferent diſpeſition of the ſame lands and premiſes in queſtion, 
whereof Mr, Lacy was in like manner ſeiſed in fee in 1748, and 
in 1750. 


The jury have found that Mr. Lacy made another will different 
from the former, but in what particulars it differs, is unknown 
to them; if it was not d:ferent, but was a like deviſe of the 
ſame premiſes to the defendant Harwood, ſhe ſhould have claimed 
under it, for an heir at law ſhall not be diſinherited by an 
intendment that the latter 40:// is the ſame with the firſt ; if the 
defendant Harwood has any title to the premiſes in queſtion, 1t 
is a derivative title under the at 46:// of the teſtator; the ſhews a 
title under a w//l in 1748, but can the court adjudge hat to be the 
[aft will of Mr. Lacy, when the jury have expreſly found he 
made another o:// in 1750 Grferent from the former? The con- 
tents whereof (I humbly contend) are not neceſſary to be ſhewn 
by the plaintiff, becauſe he claims under the heir at law Who 
has an Original primary title to the eſtate of her anceſtor. 


The jurors ſay that they do not find that the teſtator can- 
celled his vi, of the year 1756, or that the defendant de- 
ſtroyed the ſame, but what is become of it they ſay they are alto- 
gethcr ignorant: it did once exiſt, they do not find that the teſtator 


cancelied it, and not being produced or found to be OT 
| <5, 
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with the 20, of 1748, it doth not appear upon this record that 
the defendant hath any certain title to all or any part of the 
teſtator's real eſtate, and therefore I pray judgment for the 
plaintiff who claims under the heir at law of the teſtator Mr, 
Lacy. 


Serjeant Glynn for the defendamt—The queſtion upon this 
ſpecial verdict is, whether the 2/7 of 1748 is not till a ſubſiſting 
zwill, which is found by the jury to be duly made by the teſta- 
tor Mr. Lacy in hæc verba, whereby he hath given, deviſed and 
bequeathed to the defendant Harwood and her heirs, all his real 
and perſonal eſtate whatſoever, except a few perſonal legacies ; 
I am to contend that it is a good ſublifting will, and muſt ſtand 


and remain ſuch until it be contradicted by ſome ſubſequent 9 
or deed of the teſtator, | | 


But the jury having found that in 1755 Mr. Lacy made another 
will, and a different diſpoſition therein from the diſpoſition in his 


former v, it is objected that the former ci// is thereby re- 


voked.; but [in anſwer] it is alſo found to be unknown to the 
jurors in what particulars the latter ww#/ was different from the 
former, and for any thing that appears upon this verdict the 
latter w// may be conſiſtent, and may well ſtand with the former 
witl, and it is admitted by my brother Hul that a ſubſequent 
wil may be made ſo as not to deſtroy but conſiſt with a former; 
that a teſtator may have ſeveral parcels of land, which he may 
deviſe to ſeveral perſons by divers wills and yet all ſtand together 
as making but one will; it was therefore incumbent on the plain- 


tiff to have ſhewn to the court and the jury that the ſecond 0717 


was inconſiſtent with, and a revocation of the firſt. The court 
cannot ſay that the ſecond ol was of lands, becauſe the jury 
have ſaid the particulars thereof are unknown to them; and 
indeed they refuſed upon the .trial to find that it related to 


lands, though they were then told that it was atteſted by three 
witneſſes, | | 


It is objected that it doth not appear upon this record, that 
the defendant hath any certain title to all or any part of the 
teſtator's real eſtate, becauſe the contents of the lecond vill are 


not found and aſcertained, but are unknown to the jury ſo the 


heir is intitled to recover; but in anſwer to this, the jury have 
found a certain good wil in hc verba, whereby the defendant 
has a clear title to the premiles in queſtion ; and ought to have 
judgment as the plaintiff has not thewn, nor the jury found any 
fact or deed amounting to a revocation thereof; or that the 
teſtator had a mind or intention to revoke the ſame ; an anmus 
revocandi is as neceſſary to revoke, as an animus teſtandi is to 
make a well. 


6 N The 


— 


—— 


The caſe of Hitebins of the demiſe of Neſwortby againſt Baſſet, 
Parliament caſes 146. is a caſe in point for the defendant upon 


which | rely. 2 Salk. 592. S. C. 3 Mod. 203. S. C. and in ſeveral 
other books. 


Serjeant Hill in reply—I admit that an animus revocandi is 2s 
neceſlary to revoke, as an anmus teſtand!? is to make a will ; here 
appears an anmus revocandi of the teſtator, for it is found that 
in 1756 he did make another vi, duly atteſted by three ſub- 
ſcribing witnefles, and that the diſpoſition in the fame was dif- 


ſerent from the diſpoſition in the will of 1748, which ſhews a 


2d Argumert 
in Trinity 
term, 

13 Geo. 3. 


mind to revoke the ſame; and there is a material diſtinction be- 
tween this and the caſe in Parl. caſes 146. for there it is found 
that the teſtator condidit et fecit aliud teſtamentum in ſcriptit, 
Sc. but it is not found that he made any different diſpoſition 


therein, here it is found Mr. Lacy made a different diſpoſition by 
his a/, in 1756. 


Serjeant Burland for the plaintiff—The queſtion is, whether 
the i of 1748 is a ſubſiſting vi? If it is, the defendant has 
a good title, if it does not ſubſiſt but is revoked, the plaintiff 
who claims under the heir at law muſt have judgment to recover 
poſſeſſion of the premiſes in queſtion. 


It is certain that no man can die with two ville, the laſt muſt 
prevail; there is a great difference between a 0%, with ſubſe- 


- quent codicils thereto, confirming the ſame in part or in the 


whole, and conſiſtent therewith ; and a former and latter // 
different and contradictory to each other with reſpect to the diſ- 
poſition of the ſame lands or eſtate of the teſtator ; ſuch wi and 
codicils may well ſtand together, and make but one <oz//, but two 
different and contradictory ww2//s of the ſame lands cannot ſtand 
together, the latter 4w// muit prevail, for it amounts to a revoca- 
tion of the former, [See 1 Yezey 178, 180.] 


Revocations of 4c//s have been conſtrued favourably for the 
fake of the heir at law; before 7he ſtatute of frauds, if a man 
had ſaid he would alter his w:// when he came to ſuch a place, 
and he had died before he came thither, the <oi// would have 
been revoked without Writing. I Roll. Abr. 614. pl. 1. Dier 
310.— But it never was doubted but a revocation may be by 
deed; as if a man deviſe lands to another, and afterwards makes 
a fcoffment to the uſe of his vl, this was always held a revo- 
cation. 1 Noll. Abr. 614. pl. 2.— 80 if a man deviſes lands to 
one, and afterwards deviſes the ſame to the poor of ſuch a pariſh, 
which is void hecauie the poor have not a capacity to take, 
yet it is a vacation of the firſt 2. 1 Roll, Abr. 614. pl. 4.— 

2 | A feottment 


—— c 
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A feoffment without livery, or a bargain and fale without in- 
rollment, or a feoffment made by a man to the uſe of himſelf, 
although the old uſe remains in him, are revocations. I cite 
theſe caſes (and many others might be cited) to ſhew, that re- 
docations are favoured for the heir at law; [See Par/ons verſus 
Freeman, 3 Alt. 741. 1 Wilſon 310. ſame caſe. Ante, fol. 6. 
Darley verſus Darley. And in Lord Lixcolz's caſe, a man makes 
a ſettlement upon a lady that he intended to marry, which never 
took effect, yet a revocation. ] 


In the caſe of Hitebins verſus Baſſet, Parl. caſes 146. which 
is relied upon as a caſe in point for the defendant, the verdict 
there found that the teſtator made aliud teſtamentum, which mutt 
be taken to mean a duplicate of his w7// ; but if it had been 
found that he made a 20 different from the farſt, it would have 
amounted to a revocation. 


The diſpoſition made by Mr. Lacy in his will of 1756 was 
different from the diſpoſition made in the v, of 1748, but the 
verdict doth not find what the difference was, whether in the 
whole or in what part; the defendant cannot have the whole 
which is deviſed to her by the . of 1748, becauſe the jury 
have found that the oz// of 1756 is different; what the difference 


is between the former and the latter oz!/ is 2e/olly uncertain, ſo 


the heir at law ſhall take; but one thing is certain, viz. that 
the latter ww: differs from the former, therefore revokes it. 


Serjeant Davy for the defendant—The caſe of Hitebins verſus 
Paſſet in Parl. caſes 146. 3 Mod. 203. Salk. 592. and in other 
books, is exactly like the caſe at bar. Mr. Lacy in 1748 deviſed 
all his eſtate whatſoever to the defendant in fee, except a few 
{mall perſonal legacies; in 1756 he made another 7]- which 
the jury ſay was derenz, but in what particulars is unknown to 
them; and they ſay that they do not find that the teſtator can- 
celled, or that the defendant deſtroyed the ] of 1756, but what 
is become of it they are altogether ignorant, —They never faw 
it, ſo could not find any thing touching the contents thereof, 
for they had no evidence of it's contents; how then could they 
ſay that it was different, at the ſame time they declared themſelves 
ignorant of the particulars of that difference? Hor any thing 
that appears the latter l may be ſo made as not to revoke or 
deſtroy, but to conſiſt with the former, and ſtand as part thereof, 
and both may make one vill. 


The caſe of Coward verſus Marſhal, Cro. Elkz. 721. * Upon 
« a ſpecial verdict was; one by his 4w2// deviſed his lands 
to J. his youngelt ſon, and his heirs, and afterwards married 
| „again, 
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« heirs ſuch a rent: whether this ſecond ll was a revocation 
«© of the former was the queition ? And Anderſon and Glanville 


vit vel non. 


W 


„again, and by another 4 in writing deviſed the land to hi: 
« wife for life, paying annually to J. his youngeſt ſon and his 


„ held it to be no revccation, but that both may ſtand, although 
e they be by ſeveral writings, unleſs it be manifeſtly contrary 
« to the firſt w, or that there be an expreſs revocation therein; 
but they ought to ſtand together if they may, as if made by, 
* and in one and the fame writing; and here his intention ap- 
«© pears, that he had not any purpoſe to alter it as to his ſon, 
„ but only to provide for his wife, whom he afterwards 
te eſpouſed; and by the appointing of the rent to his ſon, it 
« appears that his intent was, that the rever/ion ſhould be to his 
« ſon.” This caſe ſhews there may be two different wills with 
different diſpofitions therein, and yet both may ſtand together as 


conſiſtent and reconcilable. 


J ubmit it with great deference to the court, that in this caſe 
it isa queſtion of fact and not of law whether the former vi was 
revoked or not, by the latter. 


Lord Chief Juſtice.— If a man makes a 29 of lands, and after- 
wards levies a fine, or makes a feoffment, the jury find thoſe 
facts, but leave it to the court to adjudge whether the ſame be a 
revocation in law .or not. 


Gould Juſtice—Whether a revocation or not, may ſometimes 
be a queſtion of law, and ſometimes of fact; in a caſe of Titner 
verſus Titner, where there were interlineations in a 2, the late 
Lord Chief Juſtice Milmot left the queſtion of revacation, as a fact, 
to the jury. | 


Blackſtone Juſtice Deviſavit vel non, ſees to be like revoca- 


©) * 


| FLerjeant Dauy— The jurors ſay that they do not find that the 
zeſtator cancelled his wi! of 1756, but they do not ſay that they 
do find that he did not cancel it ; the court will give judgment 
upon the facts which the jury .do find, and not upon what they 
do net find. | , 


In the caſe of Clazzer verius Glazier, which was ſolemnly 
argued in B. R. about two years ago, a man made his will, and 
afterwards made another //; the ſecond vill appeared, and 
Was a clear revocation of the firſt, for the ſecond had a clauſe of 
revocation in it; the teſtator afterwards cancelled the laſt wit, 


and died without republiſhing the firſt ; all this appeared Fa 


ld... AR 
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the court, who were all of opinion that the firſt , became the 
teſtator's laſt will, for the cancelling the laſt, was a republication 
of the firſt ; and for any thing that appears in the ſpecial ver- 
dict in the preſent caſe, Mr. Lacy cancelled his wil! of 1756, 
for it hath not been produced, and the jury ſay they are altoge- 


ther ignorant, c. 


I beg leave to conclude with the laſt words in Hitchins verſus 
Baſſet, Parl. caſes 149. No man can afhrm that every 1// 
«.muſt neceſſarily be a revocation of a former, for the ſecond 1// 
« might be of another thing as goods, or of another parcel of 
« land, or in confirmation of the former. If in theſe and many 
« other like caſes, a latter wi// is no revocation of a former, 
« how can it poſſibly with juſtice be concluded, that a latter 
« ill without contents, purport or effect, ſhall be a revocation 
e of a former. And though the jury have in this caſe believed 
ce the witneſſes, and found that another will was made, it may 
« be of dangerous conſequence, and will overthrow the ſtatute 
* of frauds, &c. [as to revocation of v] to conſtrue this a 
C revocation without knowing the contents; for no vill can be 
&« ſecure againſt the ſwearing of a new vill, if there be no ne- 


« cellity of thewing it or proving what it was,” 


Serjeant Burland in reply—lIt is objected that the jury fay 
they are altogether ignorant what is become of the w/ in 1756, 
that they never ſaw it, ſo had no evidence of the contents 
thereof, or that the diſpoſition made thereby was different from 
the diſpoſition in the ] of 1748. In anſwer to this, they 
have found in fact that the diſpoſition in the /atter will was dif- 
ferent ; if they have found the evidence only of that fact it would 
have been ill; Mr. Lacy in his life-time might ſhew the latter 
will to ſome of the jury, and convince them he had made a 
different diſpoſition ; the court cannot now ſay that the jury had 
no evidence to find as they have done. | 


I contend that the firſt 77/7 does not exiſt, becauſe the jury 
have found that the teſtator made a ſecond vill, and thereby 
made a different diſpoſition which is a revocation of the firſt ; 
ſo there is no title found for the defendant, and the plaintiff 


muſt recover. 


The court took time from laſt Trinity term until this term to 
conſider of their judgment, when three of the judges being ot 
opinion againſt one that the plaintiff muſt have judgment, they 
delivered their reſpective opinions ſeriatim. 


Nares Juſtice, (having ſtated the ſpecial verdict) It is found 
that Elrzabeth the wife of William Rolfe, leſſor of the plaintiff, is 
300 the 
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ferent diſpoſition, but in what particulars is unknown; one can 
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the niece and heir at law of the teſtator Joh Lacy, fo the plain. 
tiff's title is certain, and he muſt recover, unleſs the will of 
1748, found by the jury in hc verba, under which the defendant 
claims be ſtill ſubſiſting; the queſtion therefore is, whether that 
will of 1748 is, or is not revoked by another vll made in 1756 
found by the jury to be different, but in what particulars is un- 
known to them; but they ſay they do not find the teſtator can- 
celled his ww! of 1756, or that the defendant deſtroyed it, and 
what is become of it they are altogether ignorant. 


Here is a ſecond vil in writing found to be different from 
the firſt, which ſecond 40z// is not found to be cancelled or de- 
ſtroyed, therefore it muſt be conſidered as in being, and having 
made a different diſpoſition from the firſt, it is a revocation 
thereof, and has defeated the defendant's title. The belongs 
not to the heir to keep, and contequently not to ſhew ; in plead- 
ing he is not bound to a profert; it is enough that there was a 
ſubſequent 20/1. And as the latter may confirm or be conſiſtent 
with the former, yet it may not be ſo ; and the conſiſtency is 
not to be preſumed againſt an heir at law. Show. Parl. caſes 148. 
eſpecially as the latter 0z// in this caſe is found to be d:Ferent 
from the former. Where a man is a ſtranger to a ww! and docs 
not claim under it, or to a deed and does not claim the thing 
compriſed in the grant, Cc. he may plead without a profert. 
10 Rep. 93. b. Bro. Monſirans de faits, &c. pl. 102. &c. Sc. 


The firſt cis a general diſpoſition by the teſtator of all his 
real and perſonal eſtate whatſoever to the defendant and her 
heirs; eight years afterwards he makes another will, and a dif- 


ſcarcely think he gave his chambers in Lzncoln's-inn [the only 
premiſes now in queſtion] to a ſingle woman; the ſecond will 


being expreſly found to be different from the fr/# is inconſiſtent 
therewith, 5 


It has been ſaid at the bar that the court muſt look into the 
777), but in this caſe no whoſe perfect laſt will appears, and all pre- 
{ſumption againſt the heir is excluded, the court will never pre- 
{ume any thing againſt him. 1 Show. 551, Carth. 81, 


This is a revocation within the very words of the fat. 29 
Car. 2. ch. 3. jet. 6. which ſays, © No deviſe in writing ſhall 
« be revocable otherwiſe than by ſome other will or codici' in wri- 
« ting, Ec.“ Here is another n in writing found by the jury 
to be d/ferent from the former, which is ſufficient for me to de- 
ermine this to be a revocation. I am therefore of opinion that 
judgment ought to be given for the plaintiff, 


I B lackſions 


A At —_ = 


_— =_ 


— 


— CI IE 


Hilary Term 14 Geo. 3. L976 ; 


— 


8 


Fil 


. 


— 


Blackflone Juſtice Upon firſt conſidering this ſpecial verdict 
1 thought it imperfect, inſomuch that no judgment could be 
given thereupon, and therefore that a genre facias de novo muſt 
have iſſued; but, upon more mature conſideration, I now think the 
verdict is ſufficiently perfect, not repugnant or inconſiſtent in it- 
ſelf, and that the jury have found all the facts they can find, 


The principal facts found are, 1. That Elizabeth the wife of 
IVilkam Rolfe is the niece and heir at law of the teſtator. 2. That 
the is diſinherited by the w in 1748. And 4. That the teſtator 
in 1756 made and duly publiſhed another ] that the diſpoſition 
made therein was different from the diſpoſition in the vu of 
1748, but in what particulars is unknown; but the jurors ſay that 
they do not find that the teſtator cancelled his w1// of 1756, or 
that the defendant deſtroyed the fame, but what is become 
thereof, they ſay they are altogether ignorant. 


The queſtion is, whether the facts thus found amount to a re- 
vocation of the firſt will, ſo as to let in the heir at law? 


I am of opinion that the 47// of 1748, is not revoked at com- 
mon law, nor ſince the Hat. 29 Car. 2. ch. 3. and I rely upon the 
caſe of Sir Henry Kil{egrew's will ; in ejectment, the jury found 
a ſpecial verdict, that Sir Henry Kilegrew was ſeiſed in fee of the 
lands in queſtion, and on the 12th day of November 1644, made 
his wi] in writing, and deviſed the premiſes to Mrs. Ber{/ey 
for life, remainder over to Henry Killegrew | Sir Henry's natural 
ſon] in tail, and that he made Mrs. Berkley his executrix ; that 
afterwards in 1645 the ſaid Sir Henry K:!!legrew made aliud beſta- 
mentum but what was contained in the ſaid lat mentioned ,, 


or what was the purport or effect thereof, juratores penitùs igno- 


rant; after this caſe had been argued in the moſt ſolemn manner, 
it was adjudged that the ſubſequent wi! which did not appear 
was not a revocation of the former. Parl. cafes 146. 3 Mad. 
203. Salk. 592. Hard. 374. From the determination of this 
great caſe in parliament it follows, that a ſecond vu, unleſs the 
contents thereof be found, is not ſufficient to revoke a former 
ill ; for it may or may not be conſiſtent with the former; a 
ſecond ill of lands may be ſo made as to be conſiſtent and ſtand 
with a former vill of the ſame lands. Coward verſus Marſhal. 
Cro. Eliz 721. How can it be known that the ſecond 2 in the 
preſent caſe was a revocation of the former, when it never was 
found or icen; I think the caſe before the court falls within the 
reaſon of the three barons in Hard. 371. it is not found that 
any lands were deviſed by this ſecond «v7, ſo that it may or 
may not be conliſtent with the former, and where the matter 
ſtands indefferenter the court will not ſuppole a revocation of a 

TOrmer 
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former will ſolemnly made : it may be concerning other lands, or 
no lands at all; in ſhort, it may be an exact tranſcript of the 
former, for any thing that is found by the jury. 


It is objected for the plaintiff that it is found, that the dic. 
polition made in the ſecond will was diſterent from the diſpo- 
ſition in the former; different in what? we are totally ignorant; 
no body can anſwer theſe doubts; but they muſt be anſwered, 
in my opinion, before we can ſay this is a revocation; any giving 
of a ring or mourning, may be different, but might ſtand and be 
conſiſtent with the 2/7 of 1748. | 


Nothing ſhall be preſumed upon a ſpecial verdi&, nothing 
ſpecifically appears touching the π in 1756, and the argument 
for it's being a revocation, ſeems to me, to be fallacious, for it 
doth not appear what were the contents thereof, et de non ap- 
parentibus et non exijtentibus eadem eſt ratio. Preſumptions are 
always in the affirmative, there cannot be any negative preſump- 
tions; no preſumption ſhall ariſe from a drver/ity unleſs that 

3 diver/ity be ſhewn and found; if I underſtand the fat. of 29 
1 Veſey 192. Cor. 2. of Frauds, ſect. 6. It a will is revoked by writing, that 
«Writing mult appear; there is not a caſe in the books of a re- 

vocation, unleſs it appears; the preſent attempt is ſetting up 

another will that doth not appear. The opinion of Lord Hale in 
Hard. 376. © That a ſecond ſubſtantive independent will, 

| ** though it doth not by expreſs words import a revocation of 

d a former vill, nor paſſes any land, will yet amount in con- 

«« ſtruction of law to a revocation ;” cannot 707 be law, 


It was faid at the bar that revocations of wills have been con- 
ſtrued favourably for the ſake of the heir at law; but I think 
that the title of the heir by inheritance, is not better than the 
title of a deviſee under a :// ſolemnly made, eſpecially in a 
commercial country; and a // ſhall not be revoked by a ſub- 
ſequent writing unleſs 7hat writing be alſo a good will within the 
flatute of frauds, Eggleſton et al verſus Speke, Mich. 1 W. & M. 
3 Mod. 25%. This cate ſeems not to favour the heir, and is al- 
lowed in 1 Peer ms. 344. And according to the doctrine laid 
down in that caſe it is incumbent upon the heir to make out, 
and ſhew to the court that the fecond / revoked the firſt ; it 
muſt not reſt in preſumption or conjecture, the ſecond vill mult 
appear, or the contents thereof muit be found; I therefore 
think it our duty, under the fatute of frauds, ſect. 6. not to ſet 
up a ſecond 0 in the dark, which neither we nor the jury 
ever ſaw, and are wholly ignorant of the contents thereof; the 
heir might avail himſelf by deſtroying the ſecond 7 to _ 

| Ot 
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both the u. Upon the whole, I am of opinion that judgment 
ought to be given for the defendant. 


Gould Juſtice—I intirely agree with my Brother Nares, that 
judgment ought to be given for the plaintiff, and ſhall confine 
my ideas to the words of the ſpecial verdict, touching the real 
eſtate of the teſtator, and not meddle with the perſonal eſtate, 
becauſe the eccleſiaſtical court has the proper juriſdiction as to 
that. The point now before the court ſeems to me to be quite 
novel, and not like the caſe of Hitchins and Baſſet, which is ſo 
much relied upon for the plaintiff; the jury in t caſe found 
the teſtator made aliud teſtamentum, but it ſeems to me, if they 
had found that Sir Henry Killegrew made a'id teſtamentum dif- 
ferent from his former wil it would have been adjudged a re- 
vocation thereof ; in the preſent caſe it is found that Mr. Lacy 
by his c of 1756 made a different diſpoſition from the diſ- 
poſition in his ., of 1748, but in what particulars is unknown 
to the jurors; however it is clear the firſt and ſecond vill are 
different ; the defendant had acceſs to the firſt 0, therefore ſhe 
muſt have had acceſs to the laſt, and ought to produce it, as ſhe 
claims under the teſtator's Ja will, or the heir, whoſe title to the 
fee-ſimple is clear, muſt have the land; the jury have found that 
the latter ill was executed in the preſence of three ſubſcribing 
witneſſes, therefore it may fairly be preſumed it was a deviſe 
of land; and being found to be different from, is a revocation 
of the former. 


Lord Chief Juſtice De Grey—After ſo full argument of this 
caſe, I ſhall ſhortly point out the ground of my opinion. 


The firſt thing that occurs upon this record is, that the heir 
has an original title to the eſtate of her anceſtor, who is the 
teſtator; the deviſee claims a derivative title under him, but that 
title will not be good and ſufficient if it was not utended by 
the teſtator at the time of his death; when a man hath once 
declared properly what his mind is, as to the diſpoſition of his 
lands, upon doing that, he is preſumed to continue of the fame 
mind 'till his death, unleſs the contrary appears; the ſame 
preſumption will ſtand upon a ſecond ww: or declaration of his 


mind properly. 


Another thing—As a man may make his i! gradatim, and 

by different inſtruments, ſo he may revoke it partly or totally ; 

all the inſtruments when compared with each other, may either 

be conſiſtent, ſtand all together and conſtitute one v, or the 

latter may partly or wholly revoke the former; a codicil is pre- | 
ſumed to confirm a will ; the proper inftrument to revoke a c 4A 


3 is 
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| laſt will of the teſtator. 


the ſtate and circumſtances of his kindred and family were the 


ſame in 1750 as in 1748 nearly; that the defendant Mrs. Har- 
$0434 is no relation to him at all. | | | 


Hilary Term 14 Geo. 3. 1774. 
is ariothet ſubſequent 4w//; but if two ls are confident a 
may ſtand together, they ought to ſtand together, as in the caſe, 


of Cro. Elia. 721. Coward verſus Marſbal, where the latter ill 
did not revoke the former, but might well ſtand with it. 


In the caſe of Hitchins verſus Baſſett, the court of King's 
Bench, at firſt, had great doubt whether a ſecond 2ð0iůl without 
looking into the contents thereof, would not revoke the firſt 
ill ; but at length it was determined in hat court, and ulti- 
mately in the Houle of Lords, that it would not revoke the firſt 
will, Thus I take the law to ſtand at preſent ; although this be 
ſo, yet when the contents of a ſecond 22 are fo far found as in 
the preſent caſe, I am convinced that this wr of 1748 is not the 


| Suppoſe the will of 1756 had almoſt been totally deſtroyed by 
rats or vermin, and only thele few words of the teſtator's own 
hand-writing had remained legible, v2z. hrs is my laſt will of my 
efta'e, and evidence had been given to a jury that the wi once 
exiſted intirely, that it was properly atteſted by three witneſſes, 
and that the diſpoſition therein was dzferent from the will in 
1748, I think it would have been ſufficient evidence, that this 
was a revocation thereof. So ſuppoſe the whole of a ſubſequent 
eu was deſtroyed except only the beginning thereof in theſe 
words, vg. As to ail my «tate I give, and the ending with 
the teſtator's name, this would be evidence of a total revocation 
of a former vill of a teſtator, and that he meant a new diſpoſi- 
tion of his eſtate thereby, and whoever claims under his laſt 
201, muſt ſhew that this ſubſequent ww7// once exiſted, and that 
the teſtator thereby deviſed his eſtate to ſuch perſon claiming 
under the teſtator's 44ſt v. So ſuppoſe thus much of Mr. 
Lacy's will of 1756 had appeared and been found, viz. © I Fob 
« Lacy have given my eſtate by my wi! in 1748 to Frances 
« Harwood, but now I intend to give my eſtate differently,” 
and all but thoſe words had been deſtroyed, this would have 
been a revocation, and the deviſee cculd not have taken under 


the firſt will. 


It is found by the ſpecial verdict that Mr. L acy's 8 


Another thing - Mr. Lacy made and duly publithed his 27 of 
17 56, in the preſence of three ſubſcribing witneſſes who duly 
atteited the fame, ſo that one cannot get it out of one's mind 
that this was a «77 of his lands; and it is found that he thereby 


intended 
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intended to make a d/ferent diſpoſition thereof; we know his 
former intention was changed as to the diſpoſition of his eſtate, 
but in what particulars we do not know ; the defendant claims 
under the laſt 9, the laſt v0 is found to be made in the year 
1755, therefore it is incumbent upon her to produce and ſhew 
it, and that ſhe has a title under it, and was the laſt object of 
the teſtator's benevolence ; and then if it will ſtand with the 
former, ſhe will take; ſhe muſt ſhew the laſt will becauſe ſhe 
claims under a derivative title, under Mr. Lacy's laſt coll. 


If we eſtabliſh the 2, of 748 we muſt preſume that the laſt 
inſtrument of 1756 did not at all affect the teſtator's real eſtate, 
ſome thing or other muſt be preſumed, or the defendant cannot 
take under Mr. Zacy's laſt will, but there ſhall be no preſumption 
againſt the heir at law. 


Suppoſe a man makes two ui without any date, and by one 
he gives his lands to A. and by the other he gives the ſame 
lands to B. neither of them ſhall take, but the lands ſhall de- 
{cend to the heir, although the teſtator's intention is moſt clear 
againſt the heir, and that either A. or B. ſhould have the 
lands. 


The laſt 9. being found to be diFerent from the former, is 
a revocation thereof until you compare them, and ſee that they can 
ſtand together, in this caſe eſpecially where the jury have tound 
that Mrs. Harwood hath not deſtroyed the laſt ; if the jury had 
found that ſhe deſtroyed the latter, (the contents being unkown) 


take the land becauſe it is not effectually diſpoſed of; the heir at 
law is never called upon to produce the ww2// of his. anceſtor ; 
but it would have been incumbent upon a deviſee under the gi 
of 1748, in pleading, to have ſhewn that the ſecond wi] would 
ſtand with the former. 


The jury ſay that they do not find that the teſtator cancelled 
his co of 1756, whereby it appears he intended to make a % 
ferent diſpoſition ; and we mutt take it, that uch his intention 
continued until his death. 


There are in the books many caſes of revocations of <:77s, not 
mentioned in the /fatute of frauds, 29 Car. 2 cap. 3. the 6th 
ſect. whereof runs thus, viz. * No devite in writing of lands, 
Sc. or any clauſe thercof ſhall be revocable otherwiſe than 
„by ſome other <// or codicil in writing, or other wiiting de— 
claring the fame, or by burning, cancelling, tearing or obli- 
„ tcrating the ſame by the teſtator himſelf, or in his prejence, 
* 4 * Or 


it would have been preſumed againſt her; the heir at law muſt 
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* or by his directions and conſent ; but all deviſes and bequeſts 
© of lands ſhall remain and continue in force until the fame 
© be burnt, cancelled, torn, or obliterated by the teſtator, or his 
© directions, in manner aforeſaid, or unleſs the ſame be altered 
* by ſome other will or codicil in writing, or other writing of 
the deviſor ; ſigned in the preſence of three or four witneſſes 
«« declaring the ſame ; any former law or uſage to the contrary 
„ notwithſtanding.” ——A man makes his ww! of lands and 
afterwards makes a bargain and ſale without inrollment, or a feoff- 
ment without livery, or a ſettlement upon an intended marriage 
which never takes effect, or raarries a woman without makin 


| any ſettlement, theſe are all total revocations of his will; or if 
a woman makes her will and afterwards marries, this is a re. 


vocation, although ſhe ſurvives her huſband ; a mortgage is a 
revccation pro tanto; theſe are all held to be revocations though 
not mentioned in the Hatute of frauds ; and the caſe now before 
us ſeems to me not to be a revocation within that fatute; but 
however that be, the jury having found that Mr. Lacy duly 
made a latter w:// in 1756, (different from the former) and not 
having found that it is cancelled or deſtroyed, it ſtill exiſts, and 
whatever are the contents thereof, it is Fat under which Mrs. 
Harwood muii claim I am therefore of opinion that judgment 
muſt be entered for the plaintiff, 


Judgment for the | iincifk, 7 
2 g FEY” Py a A ASCE» rh, I 3 Gp IS AC 
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Goodtitle, on the demiſe of Alexander Newman, verſus 
Martha Newman, widow. C. B. 


JECMENT of lands in the county of Midaleſex. tried 
E. the 7th of May 1773, when a verdict was found for the 
plaintiff, ſubject to the opinion of this court on the following 
caſe reſerved, which ſtates that, 


Alexander Newman, the late huſhand of the defendant Martha 


Newman, was the purchaſer in fee of the premiſes in queſtion, 


in the plaintiff's declaration in ejectment mentioned, which 


conſiſt of the four freehold meſſuages or tenements of inheri- 
tance herein- after particularly mentioned, viz. 


I/. A meſſuage late in the tenure of Andrews. 
2d. Another late in the tenure of Mr. Beer, 
34. Another late in the tenure of C/acs. 


4th. And another late in the tenure of Trediay. 


1 T hat 
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That Alexander Newman the purchaſer had two wives, and 
had ifſue by his firſt wife ge daughters, who were both living 
at the death of their father, who died ſeiſed on the fourth day of 

une 1760, leaving the defendant Martha Newman his widow, 
his ſecond wife enſient with a fon, who was born tix weeks after 
the death of the ſaid Alerander Newmon the father, and was 
haptized by the name of Alexander, and lived five weeks and 
three days, and then died. 


EL 


And that the leſſor of the plaintiff is the heir at lw of the 
faid Alexander Newman the injant ſon. 


That with reſpect to the firſt of the ſaid meſſuages late in the 
occupation of Andrews, the ſame was in the occupation of the 
ſaid Alexander Newman the purchaſer who died in the poſſeſſion 
thereof, and after his death, the ſame continued in the poſſeſſion 
of the ſaid detendant Martha his widow, and of the Zo dag U 
ters of the fud Alexander her huſband who reſided with her, and 
were both under age at the time of their father's death, but are 
ſince married. And the faid z7fan? ſon was allo born in the ſame 
houſe, and died therein. | 


2d. As to the ſecond of the ſaid meſſuages in the occupation 
of Nr. Beer, the ſaid Mr. Beer lived therein at the time of the 
death of the faid Alexander Newman, and has continued in poi- 
eon thereof ever ſince, as tenant from year to year, and his 
rent payable quarterly; and he paid to the defendant the widow 
of the ſaid Alexander Newman, the quarter's rent which accrued 
Gve next after the death of the ſaid Alexander her huſband, 
and has conſtantly paid his rent from that time to the ſaid 
defendant. 


d. As to the third meſſuage in the occupation of the ſaid 
Clack; the ſaid Clac was in the poſſeſſion thereof when the 
ſaid Alexander Newman died, and hired the fame by the week, 
and paid ſome rent to the defendant the widow, after the death 
t the ſaid Alexander the father, before the birth of the u, and 
ouring his lite-time, and ſome further rent after his death. 


4th. As to the fourth meſſuage in the occupation of the ſaid 
Tredway, the ſaid Treatay was in poſſeſſion ther.of, when the ſaid 
Henender Newman died, and continued in potictiion two months 
afterwards, and paid rent to the deſendant the widow by wcckly 
payments, ſome of which was paid before the birth of the /n, 
and ſome paid afterwards during his life, and the houſe has been 


lince inhabited by differ nt tenants. 
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fon died lajt afiually ſeiſed in fee by deſcent of the premiles 


The queſtion for the opinion of the court 1s, whether, under 
theſe circumſtances, the plaintiff is intitled to recover in this 
cjectment any and what part of the above-mentioned premiſes ? 


This cafe was well argued at the bar in Trinity term laſt by 
Serjeant Valter for the plaintiff, and Serjeant G/ynn for the 
defendant; and in Michaclmas term laſt by Serjeant Burland for 
the plaintiff, and Serjeant Hill for the defendant. 


It was argued for the plaintiff, that the infant poſthumous 


in queſtion ; that upon the death of the father the premiſes de- 
ſcended to his two daughters by the firſt venter, who, together 
with the mother being erent with a lon, were then in rightful 
poiſeſſon, that upon the birth of the ſon, ſix weeks afterwards, 
the eſtate of the daughters was diveſted out of them, and the 
mother then became and was guardian in ſocage to her ſon, and 
that her poſſeſiion, and receiving the rents and profits as ſtated in 
the caſe, was the actual poſſeſſion and Jeu of the fon, and 
will carry the deſcent of the premiſes to the leſſor of the plain- 
tiff, who is his heir at law. 1 II. 11. b. Bro. Deſcent, pl. 58. 
LDoct. and Stud. Whitcombe verſus Whitcombe, Preced. in Canc. 
280. where the entry of the mother as guardian in ſocage to her 
infant ſon ſhall gain a poſeſiio fratris. The poſſeſſion of a leſſee 
ior years is the poſſeſſion of him who has the freehold ; the 
lefor of the plaintiff as heir at law to the infant ſon, who by 
his guardian [his mother] was laſt actually ſeiſed of the free- 
hold, has a good title to recover; and Co. Litt. 15. treating of 
the doctrine of e, fratris, and 3 Rep. 41, 42. Nateliſfe : 
Caſe make this clear beyond a doubt. —— A copyholder in fee 
by licence makes a leaſe for years, the leſſee enters, the copy- 
holder having iſſue a ſon and a daughter by one venter, and a fon 
by another, dies; the eldeſt ſon dies before admittance; it was 
adjudged that the land ſhall deſcend to the daughter of the 
whole blood; that the deicent of copynolds of inheritance ſhall 
be directed according to the maxims and rules of the common 
law. 4 Rep. 21. Moore 125. pl. 272. In the preſent caſe the 
infant jon was in poſſeſſion as much as it is poſſible for an infant 
to be, for he was born, lived and died in one of the meſſuages 
in queſtion; which undoubtedly gives a title to the heir of the 
whole blood Ihe law will preſume that the mother entered 
rightiully as guardian to her infant fon, and not wrongfully. 


a ae ᷣͤ wlll”. H#H% 


For the defendant it was argued—That poſſeſſio fratris, is a 
very rigid rule and principle of law, which ought not to be ex- 
tended, but conſtrued as favourably as may be in behalf of the 
daughters in the preſent caſe, who are clearly heirs to their 

1 father 
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father the purchaſer in fee, the infant ſon being dead with- 
out iſſue. 


That, to make a pr ſeo fratris, there ought to be an a&ual 
feijin, that a poſiible, conſtructive %u in /aw, is not ſufficient 
to take the eltate from the daughters, and that the infant ſon 
was never actually ſeiſed. It is not found or ſtated in the cate, 
that his mother entered as his guardian, but that ſhe and the two 
daughters of her huſband continued in the poſſeſſion from the 
time of his death, and that fix weeks after his death the ſon was 
born and died in the fame houſe; that this was a continuance 
of the old eſtate in herſelf and the daughters, or in the daugh- 
ters only, for the Jaw will adjudge the poſſeſſion 72 thoſe who 
had lawſul right to have poſſeſſion, [namely] the daughters.— 
That the court cannot determine upon tne facts ſtated in the 
caſe, whether the mother was in poſſeſſion as guardian to her 
ſon, or how otherwiſe; the had a right to have her quarentine, 
(v!z.) to continue in her late huſband's capital meſſuage for forty 
days after his deceaſe, ſhe does continue, and at the end of the 
forty days the daughters are here to take poſſeſſion.— That it 
does not appear by any act ſtated in the caſe whether ſhe con- 
tinued in poſſeſſion as guardian to her infant ſon, or as a fre 
paſſer, or for her quarentine, in order to have her dower, which 
the could not have without it's being aſſigned to her. 


Gould Juſtice—If dower be not aſſigned to her within forty 
days, may ſhe not continue until it be aſfigned to her? I think 
the court would not turn her out until dower was aſſigned 
to her. 


Counſel for the defendant—It muſt be admitted that the heir ö 
has no right to turn her out before dower be aſſigned to her. 


But the court is now upon the conſtruction of a hard and 
ſevere law, which is not to be favoured; will the court then ſay 
that the mother held the lands as guardian to her fon, when ſhe 
might be in pofleflion and hold the ſame in {ſome other way, 
or under ſome other right, or pretended right, for any thing 
that appears to the court by the ſtate of the caſe ? Upon the 
death of the father, the law did caſt the deſcent in fee upon 
the daughters, who being in poſſeſſion were et/ually eie; if 
the daughters were actually ſciſed of the frechold, that jo iu of 
the freehold could not be diveited out of them by the birth or 
a poſthumous ſon, without an actual entry and claim, for a e 
n law will not be ſufficient in this cate to carry the eltate to 
the leflor of the plaintiff, The /eiſin of the daughters is a/ual 
and in fact, but the ſeiſin of the infant was only a erin in law a 

moſt; 
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moſt ; the right was in the ſon, but the ac¹j freehold and ſeifin 
is in the daughters 3 ſo the leſſor of the plaintiff cannot re- 
cover, the ſon never having been actually jerſed. 


In bres'ving  Gorwld Juſtice—I do not mean to give any opinion at preſent ; 
os wy on the queſtion is, whether the poſthumous ſon died laſt actually 
the hit argue 


phy a cv 7 jſed in fee of the premiſes in queſtion? I take it that a %. fin 

derm laſt, in late is not a ſufficient poſſeſio fratris; if a man is ſeiſed in 
fce-fimple, and hath ifiue a fon and daughter by one venter, and 
a ſon by another venter, and dies, and the eldeſt ſon enters and 
dies without iſſue, the daughter ſhall have the land, and not the 
younger ſon, yet the younger ſon is heir to his father, but not 
to his brother; but if the elder ſon doth not enter into the land 
after the death of his father, but die before any entry made b 
him, then the younger-brother may enter and ſhall have the land, 
as heir to his father; but where the elder ſon in the caſe I 8 
{aid enters after the death of his father and hath poſjejjron, there 
the ſiſter ſhall have the land, becauſe pofſeſſio fratris de feods ſim- 
plici facit ſororem eſſe haredem, Lit. ſect. 8. If the elder fon 
die before he hath entered, I apprehend the younger brother 


takes no notice of his elder brother, but makes himſelf heir to 
his father. 


Lord Coke well obſerves that almoit every word of this ſection 
of Li:tleton is operative and material ; that the brother muſt be 
in actual poſſeſſion, or his ſiſter cannot A there muſt be an 
act done by him to gain poſſeſſion, in order to make her his 
heir, ſhe muſt be heres fafa : there muit be an actual entry by 


her brother, or by his guardian in chivalry or in ſocage, to make 
her his heir. 


The father dies in one of the houſes in queition, leaving his 
wife Euſient in poſſeſſion of all the premiſes in queſtion, ſhe be- 
ing intitled to guarentmme, might be holding the premiſes by way 

_ of compulſion to have her dower aſſigned to her; but there is 
no fact ſtated in this caſe to ſhew in what way ſhe claimed to 
keep poſſeſſion and take the rents and profits, whether to compel 
al? \gnment of dower, or to maintain her ſon and the daughters 
of her late huſband, or as guardian in ſocage to her ſon, for ſhe 
being the next of blood to whom the inheritance cannot de- 
ſcend, was his lawful gazardian in ſocage. Co. Litt. 88 a. I ſay, 
nothing of this appears to the court ; which will hardly incline to 

favour a pofjefts fratris in this caſe. 


The birth of the ſon in one of the houſes was accidental, 
v-hich ſcems to me not ſufficient to give him adual ſeiſin; I 
think, as at preſent adviſed, it ought to appear to the court 

that 
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that there was an expres entry by guardian, and that we cannot 
make any intendment upon ſuch a caſe as this. 


Blackſtone Juſtice—This is a very nice and difficult queſtion, 
upon which I ſhall give no opinion at preſent. It does not appear 
that the mother entered as claiming d wer, or as guardian to her 
fon ; her keeping in poſſeſſion ſeems merely accidental, then a 
ſon is born, the whole is caſual, and this law of pie fratris, 
Sc. is a very hard law. 


Nares Juſtice—There are ſome caſes which have not been 
cited, and I ſhould be glad to have ſome of the difficulties (ap- 
pearing to me in this caſe) removed, for one would be ſorry to 
be obliged to give judgment againſt the daughters, and take from 
them the eſtate which was their father's. Whether the ſon was 
actually ſelſed or not is the quettion ; it is not ſtated with what 
view the mother entered, ſhe is not related in blocd to the 
daughters.—— My Brother Gu has ſaid ſhe might be holding 
the premiſes as compulſary to have her d49wer afiigned ; but how 
can her poſſeſſion be conſidered as compulſary upon an infant of 
five weeks old, who could not poſſibly aſſign her deter? Nature 
muſt, and will preſume that ſhe was z and kept poſſeſſion for 
the benefit of her ſon; I defire to have this matter well con- 


ſidered. 


Serjeant Burland for the plaintiſf—The leſſor of the plaintiff x, 1iichaer- 
is heir at law to Alexander Newizan the infant ſon and heir of mas term dal. 


the purchaſer of the premiſes in queſtion who died ſeiſed in fee, 
and the queſtion is, whether œſſeſſio fratris ſhall take place? I am 
to contend that it ſhall. 


It is determined that it is not neceſiary that the heir ſhould be 
actually ſeiſed ; that the poſſeſſion of tenant for years is the vo!- 
ſeſſion of the reverſioner; for if the father maketh a leaſe for 
years and tae leſer entereth and dieth, the eldeſt fon dieth during 
the term before entry or receipt of rent, the younger ſon of the 

— - . * . a 7 — y 3 oP Þ Sh 
half blood ſhall not inherit, but the ſiſter; becauſe the poſſenton 
of the leſſee for years is the poſſeſſion of the cldeſt fon, ſo as he 
3 — 77 27 1.5 7 * 3 FR, > foe. 3 12 'S; 4 7 — The 8 82 
is acFUiu , feife of tae fee-hmple. Co. Lift. 15. a. Ine pot 
leſſion of the leſſee for years inaketh the actual frechold in the 
eldeſt fon. Co. Lig. 243. 4. —— And it is the lime thing wi 
the leſiee be tenant from weck to weck, or from year to year, 


Ita 


3s the actual poſſeſſion of him who has the inheritance.— — The 
lame law is laid down with reſpect to copyholds of inheritance, 
4 Hep. 21. Moore 125. pl 272.,——In the preient caſe the in- 
fant ſon was in actual poſſeſſion as much as an infant poſtibly 
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could be, for he was born and lived during his whole life bs 
of the houſes. 


But this is not the whole ſtrength of the plaintiff's caſe ; for 
the mother, who was neareſt in blood (and could not inherit) to 
her-ſon, his guardian by law, was in poſſeſſion during his whole 
liſe ; ſo that aſſuming this propoſition to be true, (which cannot 
well be denied) that ſhe was guardian in ſocage, her entry is the 
entry of the heir, her infant ſon. 3 Rep. 40, 41, 42- 1 Inf, 
15. Co. Copybolder, ſect. 41. Dier 291, 292. Whitcombe verſus 
Whitcombe, Preced. in Canc'. 280. 14 Viner 512. Stirling verſus 
Penlington, beſore Lord Hardwicke, determined that the mother 
receiving rents for her infant daughter was conſidered as 
guardian in ſocage at law, and much ſtronger in equity; this laſt 
caſe proves that where the mother enters generally, and receives 
rents for an infant daughter, ſhe ſhall be conſidered as guardian 
in ſocage. So in the caſe at bar the law will preſume that the 
mother entered rightfully in behalf of, and as guardian to her in- 
fant ſon, and not wrongtully, 


It was objected upon the former argument that the mother 
might enter as for her guarentme; in anſwer to that, the forty 
days were expired before the birth of the ſon ; there is another 
anſwer, vig. ſhe was only intitled to continue in the capital 
meſſuage, and had no right to enter into any other part of the 
premiſes ; beſides, a widow cannot enter for her dwer before it 
be aſſigned to her; ſhe muſt bring her wri# of dower ; but in 
this caſe there was no perſon to aſſign to her dower, but herſelf; 
ſo it muſt be taken that ſhe entered generally and rightfully as 
guardian in behalf of her ſon. 8 Afi. pl. 6. Bro. Deſcent. pl. 19. 
Nota [ſays Brooke that the ſeiſin of the guardian makes the heir 
of the infant of the whole blood to be the heir, and the faſter of 
the half blood was thereby barred ; this 1s a clear caſe for the heir 
of the whole blood, and that ward/hip cannot alter the com- 
mon law. | 


Lord Chief Juſtice De Grey—lf the law be ſo, we cannot de- 
termine to the contrary, upon inconvenience, or the hardſhip of 
the law. | | 


Serjeant Hill for the defendant—If the court ſhall determine 
in favour of the plaintiff in this caſe, I humbly conceive they 
will go further to ſupport a poſſe/fro fratris than any court has 
yet gene; the queſtion is, whether the infant ſon was actually 
feiſed ; for who ever claims as heir by deſcent muſt make 
himſelf heir of the whole blood to the perſon laſt actual 
ſeiſed, Fe 

This 
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This queſtion depends upon, and muſt be determined by diſ- 
tinguiſhing between an actual ſeiſin in deed, and a ſeiſin in law. 
When a man dies ſeiſed, the law caſts upon, or gives the heir a 
Jazoful ſeiſin, but to give the heir an actual ſciſin, there muſt be 
ſome act done, to obtain ſuch actual ſeiſin, he muſt either enter 
in perſon, it he lawfully can or may, or (if an infant) by his 
guardian. 


There are four houſes ; in one of them the father, mother and 
two daughters dwelt all together; for two others of them, the 
tenants paid rent weekly, their tenure was from week to week ; 
the other was held by the tenant from year to year, under a rent 
payable quarterly. The premiſes N in this ſituation, the 
father died leaving his wife enſlent of a ſon; and before he was 
born ſhe received rent from the tenants of two of the houſes 
which was payable weekly; but the could not receive it as 
guardian to her ſon before his birth, ſhe could only receive it 
as a diſſeiſor or an abator, it could not poſſibly be by a rightful 
receipt, ſhe was a mere ſtranger to the daughters by her huſ- 
band's former wife; ſhe gained the freehold by pisse1sin or by 
abatement, which could not be diveſted out of her by the birth 
of the poſthumous ſon, therefore he was never actually ſeiſed. 


If the ſon had been born in the life-time of his father, and 
the mother left in poſſeſſion and receipt of the rents, ſhe might 
then have been conſidered as guardian to the ſon ; for in that 
caſe the deſcent would have been immediately to him, and not 
to the daughters ; but as the ſon was poſthumous, and the mother 
had entered before his birth, and diſſeiſed the daughters (as I 
apprehend) by receipt of the rents, the not declaring with what 
intention or by what right or authority ſhe entered, how can 
the court ſay that ſhe entered rightfully as guardian to her ſon ? 
The caſe ated being totally filent as to that matter. It ought 


to appear to the court by ſome a that the entered in behalf 


of her ſon animo clamandi as his guardian, 6 Mod. 44. a caſual, 


accidental entry will not be ſufficient to make a poſſeſio fratris. 


As to the houſe which was held by Beer from year to year, it 
appears by the caſe that he paid to tne widow the quarter's rent 
which accrued due next after her huſband's death, but whether 
that was before the birth of the ſon does not appear; of this 
uncertainty I have a right to take advantage, (as being in poul- 
ſeſſion) and to fay that ſhe received the rent for the uſe of the 
daughters; for if one receives my rent, it is at my election if I will 
charge him with a diſeiſin by bringing an af/ize or other action, 
or have an account. Cro. Car. 303. Litt. ſet. 588, 589. So in 
this caſe it was in the election of the two daughters to have 
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brought an aſſige againſt the mother, or an action for money re- 
ceived for their uſe. When che daughters came of age it was 
their intereſt to ele, that the mother ſhould be in of the free. 
hold as a diſſeiſer or an abator, for if the freehold had been in 
the daughters at the time of the birth of the ſon, Hat would 
have diveſted the eſtate out of the daughters; if a perſon will 
enter by wrong, he cannot ſy he entered as guardian, for he 
cannot qualify his own wrong; {o if a man enter as guardian 
where he is not guardian he is a dieler. 1 Roll. Abr. 662, pl. 3. 
So if a man enter into my land claiming a leaſe for years he is a 
diſſeiſor. 1 Roll. Abr. 062. pl. 2. And if a man enters into 
land of his own wrong, and takes the profits, his words to hold 
it at the will of the owner cannot qualify his wrong, but he is a 


d ſeiſan. Co. Litt. 271. a. he cannot make a wrongful act to be 


«CV 


good and lI:wivi. 


i By hath two ſons by divers venters, and dies ſeiſed of ſocage 
land, and the lord ſeiſes the land to know who ſhall be his 
tenant, and for the ſaving of his rent, and leaſes it for ſeven 
years for the ſuſtenance of the daughters of the ſaid J. ſaving his 
rent; this doth not make ſuch ſeiſin in the eldeſt fon, but that 
after his death the ſecond ſon ſhall have the land. So if the 
eldeſt fon, being an infant, releaſes to an abator after the death 
of his father, Vat ſhall not make ſuch a.ſcifin in him but that 
it ſhall deicend to the younger fon. 1 Roll. Abr. 627. (K.) pl. 
15. Co. Litt. 15. a. was cited to prove what I do not 


controvert, [namely] that if the land be in leaſe for years at the 


death of the father, and 1o the ſon cannot enter, the law will 
give him an a&uel ſeiſin which will be a ſufficient poſſeffio fratris; 
but in this caſe, as to three of tne houſes, at leaſt, here is no 
enapt for years, and the mother not being guardian for the 
daughters before the birth of the ſon receives the rent by wrong, 
fo is a dior or an abator, as I ſaid before, and the ſon was never 
ſeiſed by her as his guardian in ſccage. 3 Atkins 469. No caſe 
hath been cited to prove that an entry before the birth of a 
peithumous child ſhall be confidered as giving an af7ual ²ſeiſin to 
that child, if a ſon; the entry of the mother could not be in be- 
alf of the ſon, becauſe ſhe was not guardian to him at tae 
time ſhe entered. This is a very hard action, and is brought 
to ſirip the daughters of the eſtate Which was their father's, and 
unleis the court be bound by authorities to the conttary, they 
will give judgment for the defendant, which I am willing to 
belicve my Brother Burland (in his own mind) withes, although 


* 


he 1s of counſel for the plaintiff. 


Serjcant Barluud for the plaintiff, in reply The mother muſt 
be ccuniiucred in this caſe to have been rightfully ſeiſed of the 
bat 1 

VVII Oi 


Hilary Term 14 Geo 3. 1774. 


928 


R 


whole premiſes in behalf of her ſon as his guardian in focage, and 
not as a diſſeiſer, or abator, or of any part thereof as tenant in 
Zwer, for in this caſe ſhe could not endow herſelf. Litt. ſect. 
123. There is only one caſe wherein a widow can endow 
herſelf, and that 1s after judgment in the King's court, where 
the huſband dies ſeiſed of lands, ſome part holden by &night's 
ſervice, and other part in ſecage. Litt. ſee. 48. Co. Litt. 38, 
39. ſo that the mother was ſeiſed of all the tenements as guar- 
{ian to her 1on, as I before ſaid. 


My Brother Hill has cited ſeveral caſes to ſhew that where a 
erſon enters into the lands of another wrongfully, he may be 
conſidered as a dyje:or or an abator at the election of the party; 
to which I anſwer, that in ſuch caſe it muit appear to the court 
that ſuch entry was intentionally wrong ful; but no ſuch intention 
to do wrong appears in this caſe; for the mother being in poſ- 
ſeſſion at the death of her huſband, the right of inheritance fen 
being in the daughters, was diveſted out of them the moment 
the ſon was born, and Zhen ſhe was ſeiſed as his guardian; ſo 
that this is not like any of the caſes cited by my Brother Hill. 
If no explanation was made touching the mother's entry, the 
law (which preſumes no wrong) will adjudge the entry was law- 
fully made in behalf of her ſon, of whom ſhe was en/ient at her 


huſband's death. 


Lord Chief Juſtice De Grey If the eſtate veſted in the daugh- 
ters, I believe the profits are loſt to the poſthumous ſon, 


Serjeant Bur/and—Yes certainly ſo, if the profits did belong 
to the daughters until the ſon was born. Where a perſon is 72 
by wrong, and afterward hat wrong is purged, then the perſon 
is in in the nature of a remitter, though it is not a remicter. 


From the moment the ſon was born the daughters had no Cro. Car. 
election to bring an aſſize or an action of account againſt the 393, 94. 


mother, ſo could not Y make her a diſſeiſor or an abator. My 
Brother Hz cited 3 At. 469. I confeſs I cannot ſee how that 
caſe applies to the preſent caſe. As it doth not appear to the 
court that the mother was in poſſeſſion by wrong, the law will 
preſume ſhe entered by right in behalf of her fon as his guar- 
diem; and whatever my wiſhes may be, the law, as I con- 
ceive, is with the plaintiff, and therefore I muſt pray judgment 
tor him. 


Lord Chief Juſtice De Grey, having (ated the caſe as above,) 


delivered the opinion of the whole court to the following effect. 


This is an ejectment brought by the heir of a poſthumous 


ſon, to recover the premiſes in queſtion, which were purchaſed 
6 8 by 
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by his father, who died ſeiſed thereof in fee- ſimple the 4th 
day of June 1760, leaving two daughters by his firſt wife, and 
his ſecond wife enſient of this poſthumous ſon; the wife and 
daughters remained in the ſame houſe where the father died, 
then the wife received ſome rent for the houſes, and afterwards in 
July 1760 the ſon was born, and in his life-time the widow re- 
ceived more rent, then the ſon died, having lived five weeks and 
three days, and ſhe received ſome more rent after his death, 


Lands in fee-fimple muſt deſcend to the heir of the vl! 
blood of the perſon laſt actually ſeiſed thereof; this is a maxime 
of the law of Eng/and which has ſubſiſted for ages, as appears 
by Bract. lib. 2. fol. 65. Britton cap. 119. fol. 271. and Pleta 
lib. G. cap. 1. ſect. 14. Although this may ſometimes be very 
hard upon ſome children of the half blood of the perſon laſt 
attually ſeiſed, yet we muſt take the law as it is, and determine 
accordingly. 


The queſtion therefore is, whether this poſthumous ſon was 
actually jeiſed of the premiſes in queſtion ? Upon the death of the 
tather, his two daughters would have been good tenants to the 


præcipe before the birth of the poſthumous fon, who could not 


lay his title before he was born; the law veſted the /er/in in law 
in the daughters upon the death of the father, and in like man- 
ner veſted the /n in law in the ſon the moment he was born; 
if the daughters had aliened, or been diſſeiſed, the ſon would not 
have been a&ually ſziſed, but would only have had a right of 
entry upon the poſſeſſion of the a/zenee or diſſeiſor. This was 
the ground of my Brother Hill's argument, namely, that the 
daughters were diſſeiſed by the mother, and that the ſon died 
having only a right entry, ſo was never actually ſeiſed. But 
the daughters were in actual poſſeſſion as well as the mother, 
(of one houſe) from the time of the death of their father, 
until the birth of the fon, and were alſo in actual poſſeſſion of 
the other three houſes by the poſſeſſion of the tenants thereof, 
whether any rent had Pech üg, fecelved or not received be- 
fore the birth of the ſon, 3 Rep. 41, 42. 4 Rep. 21. Moore 
125. Co. Lit. 14, 15. And the rent which was due and re- 
ceived before the birth of the fon belonged to the daughters who 
were actually ſeiſed. For by Babingten [Chief Juſtice C. B.] 
Trin. 9. Hen. 6. 25, a. If a man has iſſue a daughter and dies, 
his wiſe being enfent, the daughter may lawfully enter, and 
if ſhe dies, her heir may enter and take the profits for 
the time, and afterwards if the wife, being enſient by the 
anceſtor paramount, is delivered of a fon, the fon may enter, 
notwithſtanding that the heir of his ſiſter is 12 by deſcent, 
but he ſhall not have an action of account or any remedy for 
the nes in the mean time before his birth, becauſe that their 
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entry was congeable until he was born; and if a church be- 
comes void, and the ſiſter or her heir preſent, and their preſentce 
be inſtituted and induced before his birth, he ſhall not have ad- 
vantage of the avoidance, and yet by ſuch preſentation he ſhall 
not be out of poſſeſſion. 


At the time of the birth of the ſon [in the preſent caſe] his 
mother was in poſſſeſſion as well as the daughters; the moment 
he was born ſhe became his guardian in ſecage, and upon ſuppoſition 
that nothing was done to hinder it, the law will preſume that the 
entred as guardian to her ſon as ſoon as he was born, and nothing 
appears to the contrary upon the facts ſtated in the caſe ; ſhe was 
in without any declaration of her intention how ſhe was in, and 
acts without any words amount in law to an entry, for acts 

without words may make an entry, but words without an act 
(viz entry into the land, &c.) cannot make an entry. Co. Litt. 


245. b. 


It was objected that the mother being in one houſe, and re-- 
ceiving the rents of the others, was a d//e:/for, or that it was in 
the election of the daughter to make it a a!ſe;in. Cro. Car. 303. 
And that if one enters as guardian who is not ſo, he is a di/- 
ſeifor. 1 Roll. Abr. 662. [J.] Pl. 3. In anſwer to this, the 
facts in the caſe are, that the mother continued in poſſeſſion 
from the death of her huſband, received the rents under leaſes, her 
poſſeſſion was general, it doth not appear that ſhe ouſted the 
daughters or made any actual or particular claim, the might con- 
tinue in the houſe by guarentine which continued until the ſon 
was born, and the entry of one is the entry of the others who 
have right to enter. 1 Ro/l. Abr. 740, 741. If guardian by 


nurture make a leaſe by indenture to one being in under the 


title of the infant, rendering rent to himſelf, which is paid ac- 


cordingly yet this is not any d/ſeijin to the infant. 1 Ro//. 


Abr. 659. pl. 13. 


It is to be obſerved that the title of the daughters expired on the 
birth of the fon, before any election to make the mother a die. 
was made, that the law will not preſume a wrong ; there never was 
any determination that the mother's entry or poſſeſſion was by 


wrong in a cafe like this, and it is impoſſible to tuppole in this caſe, 


that the whole rents and profits of the premiſcs in queſtion were 
not applied by the mother to the common ule of the daughters, 
herſelf and the infant fon ; indeed, if the mother had entered as 
guardiqn to the daughters, the not being their guardian, it would 
have been a diſſeſin; io if ſhe had entered for her dower when 
it was not aſſigned to her; the poſſeſſion of the mother and 
daughters, was the poſſeſſion of the daughters, and when the ton 


was born the eftate was diveſted out of the daughters and not 
before, 


528 Hilary term 14 Geo. 3. 


— 


before, then the ſon was in actual poſſeſſion and ſeiſin of the pre- 
miſes by his mother, who had a right to the poſſeſſion as bein 
his guardian by law [namely] the perſon next of blood to whom 
the inheritance cannot deſcend, her poſſeſſion was the poſſe ſ- 
ſion of her ſon. 3 Rep. 42. Moore 125. A guardian need not be 
alligned. The ſeiſin of the guardian of a fon by the ſecond 
venter ſhall ouſt the daughters of the firſt venter. 8 Afize 6. 
—Upon the whole, we are all of opinion that the premiſes in 
queſtion belong to the leſſor of the plaintiff, and therefore 
we give 


Judgment for the plaintiff, 


Vanderheyden verſus De Paiba. C. B. 


The defendant HIS was an action upon the caſe upon ſeveral promiſes, 
- * exchange'on erein the plaintiff declared, Firſt upon a general mde- 


the plaintiff; bzfatus aſſumpſit for 200 I. for money had and reccived by the 
renter — defendant. for the uſe of the plaintiff on the 6th day of Novem- 
to ad. it him. Her 1773.—A ſecond count for 200 J. paid, laid out and ex- 
ſelt when due; pended by the plaintiff for the defendant at his inſtance and re- 
ne hang obo queſt.—A third count for 200 J. lent and advanced by the plain- 


came a bank- tiff to the defendant at his like inſtance and requeſt. 
rupt and | 


afterwards plaintiff was ſued and obliged to pay the bill, Reſolved the plaintiff could not prove any debt 
under the comn. iſſion. | 


To this declaration the defendant pleaded, that after the 
14th day of February 1729, and before the iſſuing out the ori- 
ginal writ of the plaintiff, (to wit) on the 17th day of November 
1772, the defendant became a bankrupt within the true intent 
and meaning of the ſtatutes concerning bankrupts made and pro- 
vided, and that the ſaid ſeveral cauſes of action in the ſaid de- 
claration mentioned did accrue, and each and every of them did 
accrue to the ſaid plaintiff before the time when the ſaid defen- 
dant ſo as aforeſaid became bankrupt, and concluded to the 
country; whereupon iſſue being joined, 


The cauſe came on to be tried by a ſpecial jury before the 
Lord Chief Juſtice De Grey, at the ſittings after Michaelmas 
term laſt in London, when a verdict was found for the plaintiff, 
150 J. 155. 2 d. damages, and 40 s. coſts, ſubject to the opinion 
of this court upon the following caſe, which ſtates, 


- he cafe That on the 3d day of June 1772, the deſendant drew a bill 
aced for the of exchange on the plaintiff as follows. % London zd June 
epin'on of the ,, 1772, two months after date, pay to my order one hun- 
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I cc by 


CE ES 


Hilary Term 14 Geo. 3. 1974. 5629 


K 


„ by your order. Rotland De Paiba. — Mr. Dirk Vunderbeyden 
«© Budge Row. — Which bill the plaintiff accepted, and on the 


ſame day, and at the ſame time the defendant gave the plaintiff a 
memoranaum as follows; | 


&« London, zd June 1772, drawn this day on Mr. Dir# 
« Vanderheyden for one hundred and forty-two pounds ten thil- 


lings two months after date, which 1 promiſe to pay when 
% due. Rowland De Paiba. 


Before the ſaid bill became due the defendant indorſed the 
ſame to one Mr. Del Vallie; that the bill drawn on the 
plaintiff became due the 6th day of Auguſt 1772, on which day 
it was preſented to the plaintiff for payment, but the plaintiff 
not paying the bill, the ſame was noted for non- payment, and 
Mr. Del Vallie the indorſee and holder of the ſaid bill applied to 

his attorney in a day or two to write to the plaintiff, which at- 
torney informed Mr. De“ Vallie he could not get intelligence 
where the plaintiff lived all that year, nor 'till the Fuly or Auguſt 
following, and then hearing where he lived he demanded pay- 
ment as atoreſaid ; and the plaintiff not paying the ſame he was 
arreſted at the ſuit of the ſaid Mr. De/ Vallie, on the 3d day of 
November 1773, and paid the debt of 142/. 10s. together with 
intereſt and colts, amounting in the whole to 156 J. 155. 2d. for 
which ſum, and on the detendant's undertaking, this action is 
brought, 


That in November 1772 the defendant became bankrupt, and 
a commiſſion iſſued againſt him the 17th day of the ſame month 
of November, and he afterwards obtained his certificate which 
was allowed by the Lord Chancellor the 3d day of February 1773. 


The queſtion for the opinion of the court is, whether the 
plaintiff is intitled upon the iſſue joined to recover of the de- 
tendant the ſum paid by the plaintiff as aforeſaid. 


This caſe is ſigned by Serjeant Walker for the plaintiff, and 
by Serjeant Davy for the defendant. And was argued by them 
in this term, 


It was argued for the plaintiff, that no debt was owing to 
him by the defendant until after the time he became bankrupt, 
and therefore the plaintiff could not have come i and {worn to 
any debt under the commiſſion ; and the caſes of Chilton verſus 
Whifin and Cromwell, ante fol. 13. and Goddard verſus Yander- 
Heyden, ante fol. 262. were cited as directly in point. 


6 T Serjeant 
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Serjcant Davy, for the defendant, endeavoured to diſtinguiſh 
this caſe from the two caſes above cited; that thoſe caſes were 
actions upon ſpecial undertakings to indemnify, &c. but the 
preſent action is upon three general counts of indebitatus afſump- 


it, for moncy had and received, —money laid out and expended, 


—and money lent and advanced. 


But per curiam; this caſe cannot be conſidered in any other 


light than as an indemnity; and is exactly like the caſe of Chilton 
verſus 1/hiffin and Cromwell, which was a promiſe to pay the 
money upon a bill when due, or to furniſh money for that pur- 
pole ; at was a pardl promiſe; in the preſent caſe the promiſe 


is in writing; there was no debt owing by the defendant De 


Paiba to the plaintiff Yarderheyden before he paid the money to 
Del Valiie, and therefore the plaintiff could not come in and 
prove any debt under the commiſſion. The caſe of Goddard 
verſus Yanderheyden is, [in reaſon and ſpirit,] alſo in point with 
the preſent caſc. The court alſo held the declaration in this caſe 
well enough, for in truth the plaintiff has paid, laid out and 
expended money for the defendant after he became bankrupt. 
Quare the caſe of Bernardiſton verius Coupland cited by Nares 
Juſtice, as like the preſent caſe. | =o 


Judgment for the plaintiff. 
Abſent Lord Chief Juſtice De Grey, and Blackflone Juſtice. 


Wright ver/zs Ruſſell. C. B. Entered of Michael- 
mas term laſt. Rolls 454 to 486. 


Debt upon an London, FOHN RUSSELL, late of the Hay- market, in the 
obligation 


" pariſh of Saint James, in the liberty of Weſtminſter, 
againlt one of. . . : SLE 

the ſureties III the county of Middleſex, Blackſmith and Victualler, was lum- 

for the honeſty moned to anſwer George Wright in a plea that he render to him 

mn ny. 500 J. which he owes to and unjuſtly detains from him, &c. 

toa.bzewer, And whereupon the faid George by Thomas Strong his attorney 

complains, that whereas the ſaid oh on the 13th day of J 

in the year of our Lord 1771, at Londen, (to wit) in the pariſh 

of Saint Mary le Bow in the ward of Cheap, by his writing obli- 

gatory then and there by him made, and ſealed with his ſeal, ac- 

| knowledged himſelf to be held and firmly bound to the ſaid 

George in the ſaid 500/. to be paid to the ſaid George when he 

the ſaid Jon ſhould be thereunto afterwards requeſted, yet the 


ſaid John, although often afterwards requeſted by the ſaid George to 


pay the ſame, hath not yet paid the ſaid 500/. or any part thereot 
to the ſaid George, but the ſaid John hath hitherto intirely re- 
fuſed and ſtill refuſes to pay the ſame to the ſaid Geige, to the 
damage 

Y 


| 
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damage of the ſaid George of 20 l. and therefore he brings ſuit, 
c And he brings here into court the ſaid writing obligatory 
which :teſtrfies the ſaid debt in form aforeſaid, the date whereof 
is the ſame day and year in that behalf above-mentioned. 


and defends the wrong and injury, when, Sc. and prays 0; 
words, (to wit) Know all men by theſe preſents, that we Mil- 


Saint James's in the county of Midaleſex Blackſmith and Victu- 
aller, and John Gregory maſter of the academy in Coventry-court 
Hay-market, in the pariſh of Saint Martin's in the Fields, are 
held and firmly bound to George Wright Eſq. of Ba'dwin's Gar- 
dens in the pariſh of Saint Andrews, (all in the ſaid county of 
Middleſex) in the ſum of 500 J. of lawful money of Great Pritain 
to be paid to the ſaid George Wright, or his certain attorney, 
executors, adminiſtrators or aſſigns, for which payment well and 
truly to be made, we bind our ſelves jointly and feverally for 
and in the whole, our and every of our heirs, executors and ad- 
miniſtrators firmly by theſe preſents, ſealed with our ſeals, dated 
this 14th day of July in the year following, and twelfth year of 
the reign of our Sovereign Lord George the Third, by the grace 
of God of Great Britain, France and Ireland King, defender of 
the faith, &c. and in the year of our Lord 1771. Whereas the 
above-bounden William Baird having contracted and agreed with 
the above-named George Wright Eſq. to live with and continue 
to ſerve him in the capacity or ſtation of a broad-clerk, Now 
the condition of the above-written obligation is ſuch, if the ſaid 
William Baird ſhall and do ſerve, abide and continue with the 
ſaid George Wright in the ſaid capacity or ſtation of 5road-clerk, 
and duly, faithfully and honeſtly, according to the beſt of his 
{ſkill and knowledge, exerciſe himſelf therein, and alſo duly 
follow and perform the advice, directions and orders of the ſaid 
George Wright in that ſervice or buſineſs, and likewiſe be juſt 
and true to the ſaid George Wright in all things relative thereto, 
and no ways wrongfully detain, embezzle or purloin any money, 
goods, chattels or effects whatſoever of or belonging to him the 
laid Ge:rge right which ſhall or may during ſuch ſervice be com- 
mitted or come to his the ſaid Villiam Baird's cuſtody or keeping; 
and alſo, if the ſaid Milliam Baird do and ſhall during his ſervice 
keep juſt, true and faithful accompts in the ſaid George Wright's 
books of all monies received and paid, and of all other mattersand 
things relating to his the ſaid William Baird's (tation or employs 
which ſhall (as aforeſaid) come to his management or diſpoſal, 

\ | and 


And the ſaid Jen by Charles Stamford his attorney comes Defend:nt 


craves oyer ef 
8 0 Yer the condnioa, 
of the writing obligatory, and alfo of the condition of the which is ſer 
ſame writing obligatory, which are read to him in theſe ex 
20 e Ce- 
fendan pleads 


liam Baird of Baldwin's Gardens, in the pariſh of Saint Andrews firit that it is 
Holborne, and John Ruſſell of the Hay-market, in the pariſh of tb deu. 
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and from time to time pay all monies which he ſhall receive of 
or belonging to, or by the order of the ſaid George Wright into 
his hands, and make and give up true and fair accounts of all his 
the ſaid Milliam Baird's actings and doings in his ſaid employ. 
ment, without fraud or delay, when, and as often as he ſhall be 
thercunto required, (he the ſaid George Wright duly performing 
his agreement) then this above-written obligation to be void and 
of none effect, otherwiſe the ſame to be and remain in full 
force and virtue; which being heard and read, the ſaid John 
Ru/ell faith, that he ought not to be charged with the ſaid debt 
by virtue of the writing obligatory aforeſaid, becauſe he ſaith that 
the ſaid writing obligatory is not his deed, and of this he puts 


himſelf upon the country, &c. and the ſaid George Wright doth 


Mes * the like. And for further plea in this behalf, the ſaid John 
atatt 


* Riiſell by leave of the court here for this purpoſe firſt had and 

time of the - ; ; 

making the obtained, according to the form of the ſtatute in ſuch caſe made 

1 and provided, ſaith, that the ſaid George ought not to have or 
n * . * * . - * = 

dates on the maintain his ſaid action thereof againſt him, becauſe he faith that 


trade of a the ſaid George Wright in the condition of the ſame writing 
brewer on his 


vrewer >: Obligatory named before, and on the faid thirteenth day of Tuly, 
only, without in the twelfth year of the reign of the ſaid Lord the King, 
a partner, and aboveſaid, at J ondon aforeſaid, in the pariſh and ward aforeſaid, 
ele exerciſed and carried on in his own name only, and for and on his 
own account, and without any partner the trade of a brewer, 
and that he ſo continued to exerciſe and carry on the ſame for a 
long ſpace of time (to wit) from the ſaid 13th day of July in the 
ſaid twelfth year until the 26th day of December then next fol- 
. lowing, and no longer, (to wit) at London aforeſaid, in the pariſh 
and ward aforeſaid. And the ſaid John Rufſell further faith, that 
the ſervice, capacity and ſtation of a broad-clerk in the ſaid con- 

dition mentioned, at the time of the making of the ſaid writin 
obligatory, was meant and intended to be executed and per- 
formed by the ſaid Miiliam Baird to the ſaid George Wright in 
the 1aid trade of a brewer, ſo carried on by the faid George 

Wright only, and on his own account, and not in partnerſhi 
with any other perſon ; and the ſaid John Rufjell further faith, 
that the faid George Wright. afterwards, (to wit) on the ſame day 
PR laſt aforeſaid, entered into partnerſhip with one 0 
el. nuf en. Delaſield in the ſaid trade of a brewer, and continued in part- 
ned into part nerſhip with the ſaid John Delafield for a long time, (to wit) 
ral Sora from thence hitherto, and during the time laſt aforeſaid, hath 
J. D. carried on the trade in the joint names of him the ſaid George 
Wright and the faid Jen De affeld, (to wit) at London aforeſaid, 
in che pariſh and ward aforeſaid; and the ſaid Jobn Ruſſell fur- 
ther taith, that the ſaid Milliam Baird after the making of the 
ſaid writing obligatory, (to wit) on the ſaid 13th day of July, in 
the twelfch year aforeſaid, at London aforeſaid, in the pariſh m 

2 War 


Hilary Term 14 Geo. 3. 1774. 533 
ward aforeſaid, entered and was received into the ſervice 6f the 

ſaid George Hi right, and continued in the ſervice of the ſaid 
Ceorge right from thence until the ſaid George Wright ſo as 
aloreſaid entered into partnerſhip with the ſaid John Delafic/d 

as aforeſaid (to wit) until the ſaid 26th of December then next 
following, and the faid //7/iam Baird quitted the ſervice of the 

faid George Wright in the ſaid trade or buſineſs carried on by him 

the ſaid George „ rigbt alone and on his own ſeparate account, 

and afterwards, (to wit) on the ſame day and year laſt aforeſaid 

at London aforeſaid, in the pariſh and ward aforeſaid, entered 

into the ſervice of the ſaid George // 71ght and Fohn Delafield in 
their ſaid partnerſhip trade; and the ſaid 70% Rufſell further aud that all 
faith, that during all the time that he the faid illiam Baird i. 265 may 
remained and continued in the ſervice of the ſaid George Wright clerk ſerved 
alone, he the ſaid Milliam Baird did duly, faithfully and honeſtly, tbe plainti 
according to the beſt of his {kill and knowledge, exerciſe himſelf f bn 
in the ſaid capacity and ſtation of broad-clerk, and did allo duly honey, 
follow and perform the advice, directions and orders of the ſaid 

George Wright in that ſervice or buſineſs, and was likewiſe juſt 

and true to the ſaid George Wright in all things relative thereto, 

and no ways wrongfully detained, embezzled or purloined any 

money, goods, chattels or effects whatſoever, of or belonging to 

him the ſaid George Wright, which during ſuch ſervice was com- 

mitted or came to his the ſaid William Baird's cuſtody or keep- 

ing, and did alſo during ſuch his ſervice, keep juſt, true and 

faithful accompts in the ſaid George Wright's books of all money 
received and paid, and of all other matters and things relating 

to his the ſaid William Barrd's ſtation or employs which came 

to his management or diſpoſal from time to time during ſuch 

his ſervice as aforeſaid, and did from time to time pay all monies ang accounted 
which he the ſaid William Baird received of, or belonging to, to him juſtly, 
or by the order of the ſaid George Wright into his hands; and 

that he the ſaid William Baird from time to time during ſuch 

time of his employment as aforeſaid, when thereto required, 

made and gave up to the ſaid George Fright true and fair ac- 

compts of all his the ſaid William Baird's actings and doings in 

his ſaid employment, without any fraud or delay, (to wit) at 

London aforeiaid, in the pariſh and ward aforeſaid, and this he 

the ſaid Jabn Fuffell is ready to verify,” wherefore he prays 
judgment if the ſaid George Il right ought to have or maintain his 


laid action againſt him, Se. 


George Hill. 


And the ſaid George as to the ſaid plea of the ſaid John laſtly Replication; 
above pleaded in bar ſays, that he by any thing in that plea a 
alleged, ought not to be barred from having his aforeſaid action 


thereof maintained againſt the ſaid J, becaule proteſting that 
| 6 U the 
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half the faid George ſaith, that true it is that the faid George at 


making of the ſaid writing obligatory, was meant and intended 


taking the ſaid Jobn Delafield into partnerihip aforeſaid, was con- 


the ſaid plea and the matters therein contained are not ſufficient 
in law to bar the ſaid George from having his aforeſaid action in 
this behalf againſt the ſaid John, and to which the ſaid Gers 
hath not any occaſion, nor 1s he in any wiſe bound by the law 
of this realm to anſwer ; nevertheleſs, for replication in this he. 


the time of the execution of the ſaid bond and condition, (to wit) 
on the 13th day of July in the year of our Lord 1771, exerciſed 
and carried on in his own name only, and for and on his own 
account and without any partner the trade of a brewer, and 
that he ſo continued to exerciſe and carry on the ſame from that 
day until the 26th day of Decemzer then next following, and no 
longer, as the ſaid John hath above in his ſaid plea alleged; 
but the ſaid George further ſaith, that the ſervice, capacity and 
ſtation of a broad-clerh, in the ſaid condition at the time of the 


to he executed and performed by the ſaid Milliam Baird to the 
ſaid George, in the ſaid trade of a brewer, ſo then carried on by 
the ſaid George; and the ſaid George did afterwards, (to wit) on 
the ſaid 26th day of December in the year of our Lord 1771 
aforeſaid, (to wit) at Lendon aforeſaid in the pariſh and ward 
aforeſaid, take into partnerſhip in his ſaid trade of a brewer, and 
in the ſame brewhouſe and premiſes wherein the ſaid George fo 
exerciſed and carried on the buſineſs of a brewer at the time of 
the making of the ſaid writing obligatory, the ſaid John Dela- 

eld mentioned in the ſaid plea, and continued in partnerſhip 
with the ſaid Joπι Delafield from thence hitherto, and during 
the time laſt aforeſaid ; and that the ſaid William Baird after the 
making of the ſaid writing obligatory, (to wit) on the 13th day 
of July, in the ycar of our Lord 1771 aforeſaid, at London afore- 
ſaid in the pariſh and ward aforeſaid, entered and was received 
into the ſervice of the ſaid George, and continued in the ſervice 
of the ſaid George from thence until the ſaid George fo took 
into partnerſhip the ſaid John Delafie/d in his ſaid trade at the 
ſaid houſe and premiſes where the ſaid George ſo carried on his 
{aid buſineſs at the time of the making of the ſaid writing obli- 
gatory ; and the ſaid William Baird upon his the ſaid George's ſo 


tinued in his ſaid office of broad-clerk at the ſaid brewhouſe, and 
in the ſaid brewery buſineſs ſo carried on at the ſaid brewhouſe 
and premiſſes from thence until the 1ſt day of September in the 
vear of our Lord 1772, (to wit) at London aforeſaid in the 
pariſh and ward aforeſaid, and was not ever during that time 
diſcharged from his ſaid office by the ſaid George Mrigbt and 
John Delafield, or either of them; and which ſaid continuance of 
the ſ1id William in his ſaid office is the ſaid quitting the ſervice 
of the ſaid George by the ſaid William and entering into the ſer- 
| vice 
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vice of the ſaid George and John Delaſfeſd mentioned in the 
ſaid plea of the ſaid 7% Ruffeil; and the ſaid George further 
ſaith, that the ſaid William, after the ſaid George had fo taken 
the ſaid Jon Delaſied into partnerſhip as aforeſaid, and while 
the ſaid /7%am ſo continued in his ſaid office of broad-clerk of 
the ſaid brewhouſe as aforeſaid, (to wit) on the 19th day of, * 
Auguſt in the year of our Lord 1772, at London aforeſaid in the condition 
parith and ward aforeſaid, received in his ſaid office a large ſum of a, that 
money, (to wit) the ſum of 147/. 13 s. on account of the ſaid 1 
George and his ſaid partner, and was afterwards, (to wit) on the money on the 
ſame day and year laſt aforeſaid, at London aforeſaid in the pariſh Pe? 
and ward aforeſaid, requeſted by the ſaid George to pay the ſame gia, wiy Bay 
to the ſaid George and Jobn Delafield, yet the ſaid William did count fer and 
not when he was ſo required, pay or cauſe to be paid, nor i, Ang me 
hath he at any time or times hitherto paid or cauſed to be paid nen. 5 
the ſaid ſum of money {ſo by him received as aforeſaid, or any 

art thereof, into the hands of the ſaid George and John Dela- 
Feld, or either of them, but then and there wholly refuſed and 
neglected ſo to do, contrary to the form and effect of the ſaid 
condition, and this he is ready to verify, wherefore he prays 
judgment and his ſaid debt together with his damages on oc- 
caſion of the detaining thereof to be adjudged to him, &c. 

8 50 Tohn Burland. 


And the ſaid John as to the ſaid plea of the ſaid George, by Demurrer, 
him above in reply pleaded to the ſaid plea of the ſaid John by 
him laſtly above pleaded, faith, that the ſaid replication and 
the matters therein contained are not ſufficient in law for the 
ſaid George to have or maintain his ſaid action againſt him the 
faid Jobn, to which ſaid replication, in manner the ſame is above 
pleaded, the ſaid John is not under any neceſſity nor obliged by 
the law of the land to anſwer, and this the ſaid John is ready 
to verify, wherefore for want of a ſufficient replication in this 
behalf, the, ſaid John prays judgment, and that the ſaid George 
may be barred from having or maintaining his aforeſaid action 


thereof againſt him, &c, | 
George Hull. 


And the ſaid George ſays, that the ſaid plea of him above Jeinder ia 3 
pleaded in reply to the ſaid plea of the ſaid Fobn, by him above —— 
ſecondly pleaded in bar, and the matters therein contained are 
ſufficient in law for the ſaid George to have his aforeſaid action 
thereof maintained againſt him the ſaid John, which ſaid repli- 
cation, and the matters therein contained he the ſaid George is 
ready to verify and prove as the court here ſhall order; where- I 
fore inaſmuch as the faid John hath not anſwered the matters 4 


contained in the ſaid replication, nor any wiſe denied the ſame, 
but 
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but hath altogether refuſed to admit the verification thereof, he 
the ſaid George prays judgment and his debt aforeſaid together 
with his damages by him ſuſtained by reaſon of the deteniion of 
that debt to be adjudged to him, Cc. But becauſe the juſtices 
here will adviſe amongſt themſclyes what judgment is to be 
given in the premiſes, concerning which the parties aforeſaid 
have put themſelves on the judgment of the court here before 
they give judgment thereupon, day is therefore given to the 
parties aforeſaid here, until in fifteen days of Saint Martin to hear 
judgment thereupon, becauſe that the ſaid juitices here are not 
yet fully adviſed thercon, Sc. And to try the ſaid iſſue above 
Joined between the ſaid parties to be tried by the country, the 
ſherifs are commanded that they cauſe to come here in fifteen 
days of Saint Martin aforeſaid, twelve, Sc. by whom, Se. and 
who neither, Cc. to recognize, Sc. becauſe as well, Ce. the 
ſame day is given to the parties here, &c. 


Debt upon an obligation dated the 13th day of Fuly 1771. 
The defendant prayed oyer of the obligation and condition, 
which are both above ſet forth verbatim. iſt, He pleads non 
et jatum, (which is at preſent out of the caſe.) 2dly, That the 
plaintiff Viigbit the obligee ought to be barred, becauſe he [the 
defendant] ſays that /77:;ght on the faid 13th day of July exer- 
ciſed and carried on in 4s own name only the trade of a brewer, 
from that day until the 26th day of December following, and no 
longer; and that the ſervice of a broad=clerþ in the condition 
mentioned, was intended to be executed by the ſaid Wiliam 
Baird to the ſaid plaintiff in his trade of a brewer, ſo carried on 
by him on his own” account only; and that the plaintiff on the 
taid 26th day of December entered into partnerſhip with one Jahn 
Lelaſeld, and carried on the trade from thence hitherto in their 
joint names; that Milliam Baird on the 13th day of Fuly 1771 
entered into the fervice of Mrigbt, and continued with him 
therein from thence until he entered into partnerſhip with De/a- 


he'd the ſaid 26th day of December, when Baird quitted the iervice 


of H right in the buſineſs carried on by him alone, and attecr- 
wards on the fame day entered into the ſervice of 7 7747 and 
Delajield in their partnerſhip trade; and that during au the time 
that Baird continued in the ſervice of Wright alone, he Zaird] 
did duly, faithfully and honeitly, according to the beit of his 
{kill and knowledge, perform the condition of the bond to the 
{aid Wright, as the ſame is above ſet forth. 


The plaintiff replies, admitting the facts laſt above llated, 


and further ſays, that upon his taking Delaſield into partnærthip, 
Baird was continued broad-clerk from thence unt the .ft way 


of September 1772, and was not diſcharged by Mrigbt and Ye a- 
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fuld or either of them, and which ſaid continuance of Baird in 
his office is the ſaid quitting the ſervice of }/r/ght and entering 
into the ſervice of J/right and Delafield mentioned in the defen = 
dant's plea; and that Baird afterward on the 19th day of Auguft 
1772, received in his ſaid office 147/. 13s. on account of 
Wright and his partner, and was requeſied by Mrighit to pay the 
ſame to Him and Delaſie d, but that Baird hath not paid the ſame 
to them or either of them, but has neglected ſo to do. 


The defendant having demurred to the replication, and the 
plaintiff joined in demurrer, this caſe was argued in this term 


by Serjeant Hill for the defendant, and Serjeant Burland for the 
plaintiff, 


Serjeant Hill for the defendant—I am to contend that Baird 
has performed the condition of the bond, and that the breach 


aſſigned by the plaintiff in his replication is no breach thereof in 
point of law, 


It 1s admitted by the pleadings, that from the time of the execu- 
tion of the bond, the 13th of July 1771, until the 26th of Decem- 
ber following, the plaintiff carried on the buſineſs a/one, and that 
during Hat time Baird ſerved him as his broad-clerk juſtly and 
truly, according to the condition of the bond given to the plain- 
tiff Wright [only] by Baird and his two friends, who were 
bound with him to ſerve Fright whillt he carried on the buſineſs 
alone, and not in partnerſhip with any other perſon. It alſo 
appears and is admitted by the pleadings, that on the 26th day 
of December 1771, the plaintiff right took Delaſteld as a partner 
into the brewery buſineſs, and that Baird continued to ſerve 
them in the partnerſhip; and it is alleged as a breach of the 
condition, that after Wright had ſo taken Delaſield into partner- 
ſhip, Baird, while he continued broad=-clerk to them, received 
1271. 135. on account of Wright and his partner, which he 
(Baird upon requeſt) refuſed and neglected to pay to them or 


either of them. Suppoling this alligation to be true, it is not 


a breach within the condition of this bond, eſpecially in the 
caſe of an action againſt one of the ſureties as this is. And the 
reaſoning in the cate of Lord Arlington verſus Merricke, 2 Saund. 


441, 412, Ec. is very applicable to the preſent caſe ; Merricſe 


was ſurety for /ix months for J enkins deputy-poſtmaſter, in a 
bond to Lord A lington poſtmaſter-general, and a breach of the 
condition after the fix months being aſſigned it was held ill, be- 
cauſe Merricke was only bound as ſurety for Jenkins for fx 
months and no longer. In the caſe at bar, although R ell was 
bound for an indefinite time as ſurety for Baird while he con- 
tinued broad-clerk to Mirigbt alone, yet he was not bound as 

6 X ſurety 
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ſurgty for Baird while he was broad-clerk to Wright and D-lafield 
in partnerſhip ; ſo the breach aſſigned is not within the condition. 


In the caſe of Stoughton verſus Day, Style 18. cited by Toi,. 
den F. 2. Saund. 414. by the name of Horton and Day, where, 
in the condition of a bond it was recited that a ſheriff had ap- 
pointed the defendant bailiff of a Hundred within his county, if 
therefore the aefendant ſhall duly execute all warrants to him 
directed, that then, &c. it was adjudged that the words / war- 
rants ſhall be intended only all warrants which ſhould be directed 
to the defendant as bailiff of the ſaid Hundred, and no other war- 
rants, So in the preſent caſe it is recited in the condition, that 
whereas William Baird having contracted and agreed with the 
plaintiff George Wright to live with and continue to ſerve him in 
the capacity or ſtation of a broad-clerk, Now the condition, 
Sc. is ſuch, that if, Cc it clearly appears from hence that the 
defendant Rwfjel/ was only ſurety for Baird while he continued 
broad-clerk to Wright alone, and no longer. Simpſon verſus 
Field, ſecond caſes in Canc'. 22. where a ſurety is not liable at law 
he ſhall not be made liable in equity. 


It is averred by the defendant in his plea in bar, that the ſer- 
vice of a broad-clerk in the condition mentioned, was meant and 
intended to be executed and performed by the ſaid William Baird 
to the ſaid George Wright in the ſaid trade of a brewer, carried 
on by the ſaid George Wright only, and on his own account, 
and not in partnerſhip with any other perſon ; this averment is 
traverſable, and not being denied by the plaintiff in his repli- 
cation, muſt be taken to be admitted and confeſſed by him to be 
true. That the intent of a man lies in averment, and ſo may be 
traverſed, Brooke tit. Averment, pl. 50. 1 Salk. 196, Griffith 
verſus Harriſen. 4 Md. 249. S. C. 


Serjeant Burland for the plaintiff. The breach aſſigned is, 
that after the plaintiff Mrigbt had taken Delgſield into partner- 
ſhip, Baird while he continued broad-clerþ to them received 
147 J. 13s. on account of Wright and his partner, which he 
(Baird, upon requeſt) refuſed and neglected to pay to them, or 
either of them ; this 1s admitted to be true by the demurrer, 
and now it is made a queſtion whether it is a breach of the 
condition. 


The condition is, that Baird ſhall be juſt and true to Wright in 
all things relative to the buſineſs, and ſhall no ways wrongfully 
detain, embezzle or purloin any money, goods, c. of or belonging 
to Mrig bi; it is confeſſed that Baird has detained and embezzled 
money belonging to H7:ght and his partner, therefore he has cer- 
tainly detained and embezzeled ſoiſie money of and belonging to 

Wright ; 


r 
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Morigbts this appeared to me at firſt view, in ſo ſtrong a light to bea 
breach of the condition, that I could not well conceive what could be 
ſaid to the contrary. My Brother Hill makes a difference between 
Baird and his ſureties; but in truth there is no difference, for 
whatever would be a breach of the condition as to Baird, would 
certainly be a breach as to the defendant Ruſſell his furety 
After the partnerſhip commenced Baird continued in the ſervice 
of Wright as well as his partner, which the demurrer admits, 
and that he has embezzled the money of Wright as well as his 
partner, therefore the breach is well aſſigned. 


The caſe of Lord Arlington verſus Merricke, 2 Saund. 411. 
was confined to fix months, and is not like the preſent caſe 
wherein the time is indefinite. 


Serjeant Hill was about to reply; but without hearing him 
the whole court were of opinion for his client the defendant. 


Curia The facts upon the pleadings are, that Wright from 
the 13th day of July 1771, until the 26th day of December fol- 
lowing, carried on the buſineſs alone, and during that time took 
and employed Baird as his broad-clerk, an office of great truſt in 
the receipt and payment of money within and without doors ; 
two friends became bound for his honeſty, and that he ſhall 
render a true and juſt account to Wright ; who afterwards with- 
out the knowledge or intervention of the ſureties takes a partner 
into the brewhouſe ; Baird continued to be employed in the 
ſame buſineſs for the partners, in which he had before been em- 
ployed by Mrigbt alone; and during his continuance in the 
{ervice of the partners, he received money belonging to them in 
partnerſhip, and did not account for hat money to them or 
either of them, and thereupon the queſtion is, whether this is a 
breach of the condition ? 


It is truly ſaid that the defendant [the ſurety] ought not to 
be bound beyond the ſcope of his engagement, which was to be 
anſwerable for the fidelity of Baird to Wright only, not to right 
and any other perſon or perſons. The cafes cited for the de- 
fendant are appoſite, hat of the poſt-office in 2 Seund. 411. is 
very near the preſent, and ſo is the caſe of the ſheriff's bailiff 
there cited by To:/den. Courts of equity are favourable to 
ſureties, for where they are not ſtrictly bound at law, a court of 
equity will not bind them, 


The defendant Ruſſell engaged for Baird's faithful ſervice to 
Wright ; when right took in a partner there was an end of 
the obligation; the condition is confined to Mrigbt only, and 

2 the 
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the breach aſſigned is for non-payment of the money to Ii right 
and Delaſteld, or either of them, which is not within the con- 
dition. The defendant Ruſſell and the other ſurety might have 
confidence in Ii right, that he would be careful with reſpe& to 
the conduct of Baird in his office of broad-clert, which they 
might not have in any partner with right; and for any thing 
that appears to the court, the defendant Ryf/e/l had no con- 


ception of being engaged for Baird's fidelity to any other perſon 
betides HZ right. 


The defendant's plea is well pleaded; for the rule is, when 
the defendant craves and ſets out the cyer of the condition, to 
plead generally the periormance thereof; this is a good bar to a 
common intent, until the plaintift replies and alleges a breach 


Within the condition of the bond, which he has not done in this 


caſe, and therefore judgment mult be entered for the defendant. 
Whereupon Serjeant Bur/and moved for a few days time to con- 
ſider whether he would not amend the replication upon payment 
of coſts, which was granted; ſo judgment was pronounced nz, 
Sc. by the whole court; I never heard that this matter was 


ſtirred again, ſo ſuppoſe the defendant had his judgment. 


Faſter 


Faſter Term 


14 Geo. 3. 1774. 


Tyſſen Eſquire demandant, ver/us Clarke tenant. . e. 
t ants Ag. | 


The trial at the bar of the C. B. in a writ of right patent. 


T,RANCIS JOHN TYSSEN Eſq. brought his writ 
of right againſt George Clarke and demanded certain meſ- 
ſuages lands and tenements in the pariſh of Saint Fohn, 
Hackney in the county of Mzddleſex ; the tenant by his plea put 
himſelf upon the GRAND AssIZz „ and the me being joined 
upon the mere right, this cauſe came on to be tried on Wedne/- 
day the 4th day of May in this term, before the LoRD CHIET 
JusTice Ds GREY and the reſt of the LoRDS THE JuDGEs or 
THE COURT OF THE BENCH at Weſtminſter, by the GRAND 
AsSISE, (viz.) James Eſdaile, James Hodges, Philip Dyot, George 
Mercer, obn Walford Knts. John Spiller, Gerrard Howard, Cad- 
wwailader Coker, Roger Griffin, fojeph Keeling, Thomas Cogan, Lomax 
Ryder, William Addington, Thomas Parry, Charles Shepherd, and 
Thomas Lockwood Eſqrs. who ſeverally made the following oath, 
(viz.) I Sir James Eſdaile do ſwear that I will ſay the truth Lit. ſec. 
„whether George Clarke hath more mere right to hold the tene- 5'+: 
* ments which Francis John Tyſjſen Eſq. demands againſt him 
„ by his writ of right, or the ſaid Francis John Tyſſen to have 
« them as he demandeth, and for nothing to lett to ſay the 


« truth, ſo help me GOD.” 


Theſe fixteen recognitors of the GRAND Ass1zE being all 
ſworn, Henry Fothergull Eilq. ſecondary to William Mainwaring 
Eſq. chief prothonotary of the court read the pleadings, which 
are inrolled amongſt the pleas of land of the term of the 
HoLy TRINITY, in the thirteenth year of his preſent Majeſty's 


reign, in the 439th Roll. 
6 Y Valter. 
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Walker the junior ſerjeant, of counſel for the tenant, havin 
opened the pleadings, Davy the King's ſecond ſerjeant ante. 
the tenant's right and title to hold the tenements in queſtion to 
him and his heirs to the following effect. 


Serjeant Davy for the tenant— The demandant alleges in his 
count, that his father Francis Jyſſen Eſq. was ſeiſed of the tene- 
ments in queſtion in his e as of fee and right within foxty 
years laſt paſt, and that from Francis his father the right de- 
ſcended to him, and therefore he now calls upon my client the 
tenant to ſhew his right and title to hold the tenements zz fee. 


In the years 1705 and 1706 Francis Ven Eſq grandfather of 


the demandant, being ſeiſed in fee of the manor of Hockney, com- 


monly called the Lord's Hold, and Sir Edward Northey Kut. 
(then attorney-general to Queen Ann) being ſteward of the 
courts of the manor, iſſued a precept under his hand and. ſeal 
directed to certain cuſtomary tenants of the manor, in the nature 
of a writ of ad quod damnum, commanding them to go to the 
waſte ground of the manor near to the meſſuage of one Thomgs 
Flanders at Stamford- hill within the manor, and there to view 


and ſet out, by metes and bounds, how much of that waſte 


ground might be incloſed to be holden and enjoyed by the ſaid 
Thomas Flanders, to his 6401 proper uſe, with the content of the 
lord of the manor, and without prejudice to the tenants thereof, 
or of any others the Queen's liege ſubjects paſſing by that way; 
this precept was iſſued by the ſteward on the 11th day of Fe- 
bruary 1705, directed as I have mentioned; accordingly, ſeven 
cuſtomary tenants of the manor having been at the waſte ground 
near the meſſuage of Thomas Flanders, and viewed the 1ame, 


afterwards at a court-leet and general court-baron of the manor 


held on the 28th day of March 170%, made their return to the 
precept, (vig.) that they went to the waſte ground near the dwel- 
ling-houſe of Thomas Flanders at Standfo! d- Hill within the manor, 
and there did view and ſee, and by metes and buunds ſet out 
how much of the waſte ground Thomas Flanders might inclole 
for his oun uſe, with leave of the lord of the manor, and with 


the conſent of the cuſtomary tenants of the manor, and the di- 
menſions thereof, but that Mr. Flanders was to mainicu: che 


water-courſe which is by the foot-path ſide; and that Mr. Fan- 
ders nor his heirs nor afjign;, ſhould not build any thing at the 
north end within the breadth of the houſe that Mr. Flanders 
then dwelt in, or rented of one Mr. Haifted, that n ght be a 
foreſtalling or prejudice to the ſame, without the conſent of Mr. 
Haljted or his heirs or aſſigns, and thus [they returned] it might 


be done without prejudice to the lord of the manor or the tenants 


of the ſame, or any of the Queen's liege ſubjects paſſing that 
3 Way, 


ws ay . e. 


e 
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way, and this they judged to be a true return of the precept to 
them directed. "This is ſigned by all the tenants who made the 
return, and by Sir Edward Northy the ſteward of the manor with 
his own hand. | . a 


= 
— — 

. 
— 


By this precept and the return thereof it appears that Thomas 
Flanders had a grant of the ground in fee, for it is to enquire 
how much of the waſte ground might be incloſed, to be held 
and enjoyed by Thomas Flanders to bis own proper uſe; and 
the return is, that he may incloſe for bis own uſe ſo much, ſet 
out by metes and bounds, and that neither he nor 5% heirs and 
Mus, ſhould build fo and fo, which words,“ heirs and aſſigns,” 
plainly ſhew that he had @ fee, and that Sir Edward Northey 
| that eminent lawyer] underſtood it ſo.— This I humbly contend 
will amount to a proof of a title or uu in fee in  bomas Flan- 
ders, out of the anceſtors of the demandant, and that his father 
was not /eiſed in fee within fixty years next laſt paſſed before the 
iſſuing forth of the original writ, 
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Having opened the evidence whereby we ſhall endeavour to 
ſhew, that the demandant's anceſtors have not been ſeiſed within 
Aixty years ; I ſhall now proceed to open to you the tenant's right 
and title. | 


In the year 1736 one Roger O/baldeſton an attorney, being ſeiſed 
in poſſeſſion in fee of the tenements in queſtion, by /eaſe and re- 
leaſe of the 24th & 25th of February 1736, mortgaged the ſame 
in fee to Jobn Clarke the father of George Clarke the tenant, 
[whoſe heir he is] for ſecuring the ſum of 1000 J. and intereſt, 
which deeds were properly regiſtered ; and no doubt or queſtion 
was ever made by the lord of the manor, or by his ſteward or any 
other perſon, of the power of OQſbaldgſton to make that mortgage 
in fee. 1 ; 


Afterwards, the intereſt due upon the mortgage not bein 
punctually paid, it was agreed that Mr, Clarke (the father of the 
tenant) ſhould purchaſe of O/balagfton the equity of redemption 
in fee ; accordingly, by indentures of /eafe and releaſe of the 15th 
& 14th of Lecember 1742, between Roger O/baldeſton and Sarah 
his wife of the one part, and the ſaid Jon Clarke of the other part, 
O/taldefton in conſideration of 1280 /. which was then owing 
and due for principal money and intereſt, and of 220 J. more 
making in all 1 500 J. releaſed the equity of redemption in fee of 
the premiſes in queſtion to John Clarke, covenanted to levy a 
fine thereof to his uſe in fee, allo that the tenements were tree 
from incumbrances, and were only ſubject to a quit-rent of 


10 5, per annum, payable to the lord of the manor, and alſo that 
„ he 


—— 
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torned tenants to Joh Clarke was proved and read. 


111. 


he had a good title to grant and convey the premiſes in. fee 


ſimple; which deeds of leaſe and releaſe of 1742 were alſo pro- 


perly regiſtered, and no doubt or queſtion was ever made by 
the lord of the manor, his ſteward, or by any other perſon of the 
power of Oſbaldeſton to make that conveyance in fee. 

In Micbaeclmas term in the ſixteenth year of King George the 
ſecond a fire was accordingly levied between Join Clarke (the 
late father of the tenant) plaintiff, and Roger O/ca'deſton and 
Sarah his wife deforceants, of the tenements in queſtion with 
proclamations according to the ſtatute, to the uſe of the ſaid 
John Clirie and bis heirs. A de'd poll of attornment was 
alſo then executed by Ojvalde/ton and all the other perſons in 
-poſſeſi;on of the benni in queſtion, whereby they attorned 
tenants to john Clarke, who entered into the tenements in 1742, 
and continucd in poſſeſſion till 1769, when he died ſeiſed thereof, 
whereupon George Clarke the tenant, his ſon and heir entered 
and has been in poſſeſſion ever ſince, and now is ſeiſed in fee; 
this is the tenant's right and title, which will be proved, and 
then we hope, that you gentlemen of this GRAND Ass1ZzE will 
find a verdict for the tenant. 


The evidence for the tenant, was produced and proved i i nthis 


order. 


1/}, The mortgage in fee (for ſecuring 1000 J. and intereſt) by 
O/baldeſton to Fobn Clarke by leaſe and releaſe of the 24 & 2 bs 
of | February 1730 was proved and read. 


2dly, The leaſe and releaſe of the 13 & 14 of December 1742, 
whereby Oſbaldeſton releaſed and conveyed to John Clarke the 
equity of redemption of the premiſes in queſtion in e- ple 1 in 
conſideration of 1 500/. 


zaly, The fine by Oſbaldeſton and his wife to John Clarke with 
roclamations was admitted by the counſel for the demandant, 
and that by virtue thereof John Clarke entered and became 


feiſed in fee, that he died ſeiſed, and that George Clarke the tenant 


is his Heir; and it was alſo admitted that neither did Frances 
Jen the father, nor Francis fohn Tyſſen his ſon [the demandant ] 
at any time within five years next after the proclamations had 
and made, purſue his title, claim or intereſt in or to the tene- 
ments in queſtion, or any part thereof by way of action or rlaw- 
ful entry. 


4thly, The deed poll executed by O/balde/ion and the perſons 
in poſſeſſion dated the 22d of December 1742, whereby they at- 


Sr. 
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gt, It was alſo proved by ſeveral witneſſes who knew John 

Clarke, that he was in poſſeſſion and received the rents and 

rofits of the tenements in queſtion from the year 1742 untiF his 
death, and that he dicd in the year 1769. 


61hly, Then Serjeant Davy called upon the demandant to pro- 
duce the book or court rolls of the manor wherein the precept 
and return [which he had before opened and ſtated] were en- 
tered ; a book of the courts of the manor was accordingly pro- 
duced by Mr. Vall the ſteward, in which there is an entry of a 
precept iſſued by the ſteward of the courts and a return thereto, 
by certain cuſtomary tenants of the manor, the tent whereof is 
as followeth, which was read. 


«© Manerium de Hack-] Curia Viſis Franci Plegii Dominæ Re- 
« ney Communiter, C ** gina cum Curid Baron Generali 
« vacatum, Ihe ( *© Franciſci Tyſſen Armigeri, &c. &c. 
«© Lord's Hold. «© 28' Martu 1706. 


« Etiam ad hanc Curiam Homagium prædictum ſuper Sacra- 
« mentum ſuum preſentat quoddam aliud Preceptum gerentem da- 
© tum decimo oftavo die Januarii ultimi preteriti per prefatum 
« Seneſchallum ſub manu et figillo ſuis emanatum et quibuſdam Cuſto- 
« mariis tenentibus Maneri predicti directum, precipiens iis ac- 
c cedere ad Vaſtum Fundum Maneru predicti prope Meſſuagium 
«© Thomæ Flanders apud Stamford-Hill infra Manerium pre- 
« dictum, et ibidem intueri et per metas et bundas exponere 
% quantum Vaſti fundi predicti includi palſit, tenendum et gauden- 
« dum per prefatum Thomam Flanders ad proprium uſum ſuum 
* cum conſenſu Domini Maneru predicti et fin? prejudicio Tenentiiim 
« ejuſdem, aut aliquorum aliorum Legeoriim dictæ Dominæ Reginæ 
& per viam illam tranſcuntium; et quod ad hanc Curiam Septem 
« fFenentes cuſtomarii Manerii predicti quibus preceptum predidtum 
« directum fuit fecerunt Retornam | recepti predicti in hiſce An- 
&« glicanis verbis ſequentibus, viz. Hackney manor, The Lord's 
Hold. We whoſe names are here-under written being cuſto- 
% mary tenants of the ſaid manor * near the dwelling-houſe of 
&« Thomas Flanders at Stamford- Hill within the ſaid manor, and 
there did view and ſee, and by metes and bounds ſet out how 
« much of the ſaid waſte ground the ſaid Thomas Flanders may in- 
« cloſe for his own uſe with leave of the lord of the ſaid manor, 
« and with the conſent of us cuſtomary tenants of the ſaid manor, 
« and the dimenſions are as followeth, Creſi tbe common at the 
e ſoutb-end ten rod and a half, the weſt fide by the foot-path 
« twenty-one rod, and the north-end is five rod, and the eajt-jid: 


Here ſeems 
to be a few 
words want. 
ing, but this 
is an exact 
copy from 
the court - 


book. 


« i twenty-two rod; but Mr. Flanders is to maintain the wa- 


« ter- courſe which is by the foot-path fide, and that Mr. Fan- 
| 6 2 « ger. 
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* ders nor his heirs nor aſſigns ſhall not build any thing at the 
* north-end, within the breadth of the houſe that Mr. Flanders 
„ dwells in or rents of Mr, Ha//fed that may be a foreſtallin 

or prejudice to the ſame, without the conſent of Mr. Halſted 


or his heirs or aſſigns, and thus it may be done without pre- 


«« judice to the lord of the manor or the tenants of the ſame, or 
„any of the Queen's liege ſubjects paſſing that way; and this 
„ we judge to be a true return of this precept to us directed, 
bearing date the 11th day of February 1705, and in the fourth 
year of the reign of our Sovereign Lady Anne by the grace 
of God Queen of England, Scotland, France and Ireland, de- 
fender of the faith, &c. Jam. Hutton—Tho. Anden—Tho. 
« King—Richard Townſend —Edm. Weſt.—George Taylor [X] his 
% mark—Tho. Perkins [X] his mark.” 


This is the whole of the tenant's right, title and evidence in 
ſubſtance and effect, and here Serjeant Davy reſted his caſe. 


Serjeant Hill for the demandant The precept iſſued by Sir 
Edward Northey in 1706, in the nature of a writ of ad quod 
damnuni, clearly proves a title in the then lord of the manor to 
the inheritance of the waſte which is the cite of the tenements 
in queſtion, and no title has been ſhewn to take the inheritance 
out of the lord of the manor above 60 years. 


The anceſtors of the demandant have been lords of the manor 


of Hackney for many generations; Francis his grandfather was 


lord thereof before the year 1700, and died ſeiſed in fee in 1710, 
when the ſame deſcended to Francis Tyſſen his eldeſt fon and 
heir [and father of the demandant] who entered and died ſeiſed 
in 1717, ſoon after whole death the manor deſcended to the de- 
mandant, who was his poſthumous and only ſon. 


O/bald:/ton being in poſſeſſion and pretending to be ſeiſed in 


fee in 1736 makes a mortgage to the tenant's father, and after- 


wards in 1742 conveys to him the equity of redemption in fee ; 
O/paldeſi:n was only a tenant for years to the demandant's an- 
ceitor, as we ſhall ſhew to you. | 


It has been the uſage and cuſtom of this manor for the lords 
thereof to make /eaſes to their tenants of parcels of the waſte 
ground for the terms of 40, 50 or 60 years, and previous to the 
granting ſuch eaſes, it has been the uſage for the ſteward to 
iſſue precepts, like that which hath been produced, to enquire 


in the nature of a writ of ad quod damnum whether it would be 


any damage to the lord, the tenants, or the ſubject, if ſuch a 


parcel of waſte ſhould be incloſed for the lord to let a eaſe 


thereof 
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thereof to a tenant ; and there never was an inſtance of a grant 
of ſuch waſte in fee. n 


Upon this uſage or cuſtom the precept which has been proved 
was iſſued by Sir Edward Northey the ſteward; in conſequence 
whereof a /ea/e was granted by the lord to Thomas Flanders for 
forty-one years, who entered and built upon the waſte (the pre- 
miſes in queſtion) and enjoyed the ſame until 1720 or 1721 


when he died; leaving a widow Catharine Flanders, and ſeveral 
brothers or nephews. | 


Catharine Flanders took adminiſtration to her late huſband, 
and thereupon became intitled to the leaſchold premiſes, took 
| poſſeſſion thereof and enjoyed the ſame as perſonal eſtate until 

5 death; but if Thomas Flanders had died ſeiſed in fee of the 
tenements, the ſame would have gone to his brother, and not to 
his widow. 


Catharine Flanders made her will dated the 12th day of Novem- 
ber 1726, and thereby directed the premiſes to be ſold by her exe- 
cutor Roger O/baldeſion, and ſoon afterwards died; the rent of 
Ios. per annum appears to have been paid, by Thomas Flanders, 
by his widow, and by O/baldeſten himſelf; ſome of theſe pay- 
ments were made while the demandant was an infant and a ward 
of the court of Chancery, particularly by Catharine the widow of 
Thomas Flanders whom O/baldeſton repreſents, ſo that the fine had 
no operation at all, the parties thereto having no eſtate in the 


lands whereof a fine could be levied, it was a nullity and a deceit 
by O/ſbaldefton. 


There is no ground or reaſon to ſay that Flanders or O/ba!- 
deſton ever purchaſed the fee, if he had ſhewn his title deed to Mr. 
John Clarke, it would have appeared that he was only poſſeſſed 
of a term for years under the lord of the manor ; it ſeems to be 
a direct fraud between O/oaldeſton and Clarke the father of the 
tenant ; it is not material whether John Clarke was a purchaſer 
for a valuable conſideration without notice or not, for we arc 
now upon the mere rigbt in a court of law, and not in a court of 
equity.—— The evidence for the demandant was then gone into 
as follows. | 


Mary Tyſſen ſworn I am the firſt couſin of Francis John Tyſſen | 


the demandant, who is the only ſon of Francis Tyſſen his father, 
late lord of the manor of Hackney, who died about the year 
1717, whom I knew and well remember, he was the eldelt fon 
of he demandant's grand-father, who was lord of the manor of 


Hackney, and died about the year 1710 as I have heard; the de- 


mandant was born er the death of his father, and is his only * 
| r. 
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Mr. Wall (worn—1I have been ſteward and deputy-ſteward of 
this manor about thirteen years, theſe are the court-books of the 
manor whereby it appears, that the demandant's grand-father, 
father, and himſelf have been lords of the manor of Hackney 
cver ſince and before the beginning of this century. 


Mr. Mall was about to prove the uſage of the manor (from 
entries in the court-books) for the ſteward of the court for the 
time being to ifſue ſuch precepts as before mentioned, in order for 
the lord to grant = of parcels of the waſte for years, and that 


there is not one inſtance to be found wherever the lord granted 


a fee ; but Serjeant Davy objected. 


That ſuch evidence of uſage within the manor is not admiſ- 
ſible, and cannot affect the preſent queſtion ; for if the lord of 
the manor has thought fit to grant a fee, he ſhall not take ad- 
vantage of a cuſtom or uſage againſt his own grant; for what I 
inſiſt upon is, that we have given ſome evidence in order to prove 
that the lord granted a fee to Flanders from the words heirs 
and aſſigns of Flanders in the precept iſſued by Sir Edward Northey, 
and the return thereof by the tenants which recites the precept. 


Lord Chief Juſtice—You have only produced the precept of 
the ſteward to the tenants to enquire, Sc. and their return 


thereof, you have not produced any grant of à fee to Thomas 
Flanders. 


Serjeant Davy—What I humbly inſiſt upon is, that we have 
given evidence in order for the GRAND AsSIZE 79 preſume that 
the lord granted an eſtate in fee to Thomas Flanders, and that the 
mere right is with the tenant to hold the premiſes in queſtion; 
but the lord ſays, © Whatever grant I have made to Flanders 
« yet I ſay there is a cuſtom to grant only /ea/es for years.“ 


Serjeant Hill ſor the demandant—I do admit that if my Bro- 
ther Davy had produced a grant in fee from the lord, we could 
not have encountered ? t by this cuſtom or uſage, but the evi- 
dence produced, is only preſumptive evidence of a grant in fee; I 


will prove that theſe precepts never preceded a grant in fee, but 
only leaſes for years, | 


Serjeant Davy—The objection is not anſwered ; the lord had 


a right to grant what eſtate he thought fit, and he has been out 
of poſleſſion ever ſince the year 1706. 


Lord Chief Juſtice From the year 1706 to 1736, there js 
not any certain or concluſive evidence either way, only preſumptive 


evidence ; 


I 
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evidence; I have no doubt but that this evidence to ſhew the 
uſage or cuſtom is admiſſible. In 1736 we find the lord out of 
poſſefſion, but how the poſſeſſion was from 1706 until 1736 
doth not yet appear. In 1706 a precept is iſſued, and the tenants 
return that they have ſet out the metes and bounds of the ve 
which 7 homas Flanders may incloſe for his own uſe, With leave of 
the lord and tenants, and which will not be prejudicial to the lord, 
the tenants or the Queen's ſubjects, which is very properly faid 
to be like a writ of ad quod damnum; but this is not a grant tu 
Fee ; 1 delire to be underitood not to mean any thing againſt the 
weight of the evidence of the precept and return, wherein are 
the words Thomas Flanders his beirs and aſſigns, but the lord's 
permiſſion and the tenants conſent that Flanders may incloſe, 
ſurely does not amount to a grant in fee; we mult take it, that 
this precept iſſued in conſequence of ſome cuſtom, and this evi- 
dence now offered is to illuſtrate zhat cutom ; if the cuſtom be 


roved as opened it will not be conclu/zve evidence, but certainly 


it is admiſſible. 


Gould Juſtice I am of a different opinion, and think this is 
not now competent admitiible evidence; the terms of the return 
of the precept are * that neither Thomas Flend:rs his hetrs or 
gu ſhould build ſo and ſo; a freebald was intended to be 

rented to Flanders; there were houſes built upon the ground 
before the deed poll of attornment in 1742, which is evidence that 
from the year 1706 there has been an enjoyment by Thomas 
Flanders as being ſeiſed in fee, eſpecially when contidered toge— 
ther with the words Heirs or aſſigns in the return of the preceht. 
If we were in the caſe of an ejefment, twenty years poſſoflion 
would be a ſufticient title for the tenant; the pofeſſion of the 
tenant and of thoſe under whom he claims for fixty years is the 
ſame thing in the preſent caſe ; it is not pretended that the lord 
could not grant in fee, it is not any cuſtom that gives this title, 
the lord of the manor might as well graut in fee as for years ; 
here is evidence, in my opinion, that the lord granted to 1/anders 


2% fee. 


Black/ione Juſtice -I agree with my Lord Chief Juſtice that 
this evidence to ſhew the uſige or cuſtom is adinitivle ; my 
Brother Gould ſays here is evidence of a grant by the lord of the 
manor to Themes Flinders in fre, 14 it had been ſo there would 
have been an end of the matter, but this inſtrument of the pre- 


cept and the return is only preſumptive evidence of a grant; the 
itriction that Flanders, bis heirs and afjigns, ſhall not build 
and ſo is only a preſumption of a grant in fee ; on the other ſide 
for the demandant, they want to 1hew a pre/mmptite evidence, 
that the grant was of a term foi pretty there may be ſuch un- 
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tive evidence on the fide of the demandant, and it ought to be 
admitted. 


Nares Juſtice—I am of opinion with my Lord and Brother 
Blackſtone that the evidence now offered is very proper and ad- 
miſſible; my Brother Gou/d objects that this is letting in evidence 
contrary to a grant made by the lord to Flanders in fee upwards 
of ſixty years before the iſſuing of the demandant's writ ; let us 
conſider what the evidence is that the tenant has given, it is 
nothing more than evidence that the lord had a power by the 
precept and the return thereof, to grant to Flanders and his heirs 
if he fo pleaſed; it is execurory, not an actual grant executed, 
here is nothing to ſhew that ſuch grant was ever made or com- 
pleated, the tenant has not pretended to ſet up any ſuch grant; 
here is only a fant preſumption of a grant, as it appears to me, 
and therefore the other fide may give evidence of a cuſtom to 


the contrary, which is very proper to be admitted in my 
opinion. | 


Gou!d Juſtice--I ground my opinion upon the long time of 
policfſion ; I think upwards of fixty years poſſeſſion in this caſe 
implies a good title, 


Then Mr. Vall the ſteward was examined. He produced 
ſeveral court-books of the manor, wherein are many entries of 
prec:pts from time to time iſſued by the ſtewards of the manor 
for the time being, commanding the tenants to ſee, enquire and 
relurn how much of the waſte the lord may incloſe, without 
prejudice to his tenants or the King's ſubjects; and, being told 
by the court he might refer to the entries. in the books, Mr. 
Wall read many entries of precepts and returns thereof, and pro- 
duced fome /eaſes made in purſuance of ſuch preceprs and returns, 
particularly he read one of theſe precepts and returns of the 28th 
day of January 1702, and then produced a /eaſe granted upon 
that /recept and return to 7 bomas Aſeew for thirty-two years.— 
He read another of the ſame kind of the 21ſt day of April 1715, 
and produced a /eaje in conſequence thereof, to one Gamage for 
years, He read another of Seprember 1661, and a lea/e for 

cars made in conſequence thereof to one Feremiah French, of 
part of the waſte for him to incloſe, build upon, and make into 
carden ground for his own houſe, 


Lord Chief Juſtice—Are any of theſe leaſes entered in the 


court books ? 


Mr. 7/ all the ſteward - No my lord. He then read another 
precept and return of the 18th day of April 1707, and a leaſe for 


years 
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years made in purſuance thereof to one John Clarte - And ano- 
ther of the ſame in 1706, and a leaſe to William Francis for 41 
years at 20s. per annum.—Another of the like in the year 1740. 
And it appeared there were a great number of entries of other 
precepts and returns of the ſame ſort, and that e, for years 
had been uſually granted in purſuance thereof—And Mr. Mall 


turther depoſed, that he could not find in the books of the manor 
one entry or caſe of a grant in fee by the lord. 


Thomas Foſbrooke was called to ſhew that the premiſes in 
queſtion were a chattel-intereſt of Catharine + landers the widow of 
Thomas Flanders.—He depoſed that he knew the ground in 
queſtion near 60 years ago, that when he firſt knew it, it was 
zwaſte-ground, he thought that Thomas Flanders firſt built ſome 
little houſes upon it, who died between 50 and 60 years ago, 
and left a widow whoſe name was Catharine, to whom, he be- 
lieved, the houſes belonged, but did not remember that ſhe 
lived in any of them —That he knew Roger Oſbaldeſton who built 
ſome of the houſes, three or four of them ; that there were no 
great houſes built before Oſbaldeſton came into poſſeſſion, that 
there are three or four great houſes, and three or four ſmall 
ones, ſeven in all, and that the fon of Oybalde/ton told him the 
houſes belonged to Mr. Yen the lord of the manor ; that Ta- 
mas Flanders left a brother, and three or four nephews and 
nieces, and that Roger Oſbaldeſton died about ten years ago. 


Charles Gwilt, produced from the Eccleſiaſtical Court a copy of 
the act of that court to prove that adminiſtration of the perional 
eſtate of Thomas Flanders was granted to his widow Catharine, 
which was read in evidence, and held to be good without pro- 
ducing the original letters of adminiſtration, notice having been 
given to produce the letters of adminiſtration. 


The original 2, of Catharine Flanders dated 12th day of No- 
vember 1720 was produced from the Ecclehaitical Court and read, 
whereby ſhe directs the premiſes in queltion to be fold to make 
good the legacies, and makes Roger O/oalde/ion and A. Boy!y 
Joint-executors, but by a codicil [alſo produced] revokes A. 
Beyly's being executor, and makes O/beldy/izn fole executor and 
refiduary legatee ; and by the 4 of the Spiritual Court for the 


probate of the will it appeared that Ofbalic//9n was the only acting 
executor. 


Samuel Hillier produced and proved ſome original accounts 
taken before a maſter in Chancery between 1722 & 1729 in a 
cauſe of Jen verſus Tyſſen depending 7here when the demandant 
was an infant and a ard of that court, in which account the re- 
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eiver charges himſelf with four or five years rent received of 
Catharine Flanders, and ©two years rent after 1726 (when ſhe 
died) at 10s fer annum for the premiles in queition for the uſe. 
of the demandant then an infant and lord of the manor of Hack- 


ney; and that after that time the yearly rent of 10s. is returned 
in arrear. 


It was alſo proved that Thomas Flanders had a real eſtate at 


I/aithem, and that ſoon after his death his nephew entered and 
enjoyed the tame. 


William Oſbaldeſton, the fon of Alexander Hill Ojbaldeſion who 
was the fon of Roger O/ba/de/icr,'ocing called and ſworn, —depoſed 
that he had in his hand a paper writing indorſed ““ a copy of a 
« draught of a leaſe from #rancis Tyſfen formerly lord of * 
% manor, to Thomas Flanders of the ground in queſtion for 
&« years.” Another draught of a leaſe of the like tenor which 
was found amongſt the writings of the demandant by his at- 
torney was alſo produced by Mr. Daun his late attorney. But 
Serjeant Day objected that theie draughts could not be read in 
evidence ; for that no proof had yet been given to the court that 
ſuch /caje or legſes ever exiſted, that a teaſe might have been 
in contemplation but never carried into execution ; that there is 
2 great difference between a drerght of a leaſe and an examined 
copy thereof, the jirſ# doth not prove that any /ea/e ever exiſted, 
but the latter is ſome proof that a Ih did once exiſt, and ma 


be read, if the original is loſt or deſtroyed, or cannot be found; 
ſo he inſiſted the draughts could not be read. 


Scricant Hill for the demandant—Anſwered that ſome leaſe 
to Flanders muſt have once exiſted, becauſe it hath been already 
proved that the premiſes in queſtion have gone from Flanders to 
his widow, and from her to R:ger Oſbaldeſton in a courſe as a 

erlonal eſtate ; ; that rent had been paid for it to the lord of the 
manor as for a Jeaſehold ; that one draugbt comes from, and is 
found amongit the papers of Roger Ofoc Lleſton ; that the deman- 
zant being a polthut nous child, and his decds and writings be- 
ing in the court of Chancery, there is a preſumption that his 
ecurterpert of the leaſe may be loſt ; that taki: Ng all theſe circum- 


Ranccs together, here is a ande ground f tor the court to per- 


mit thete WO dra; 18 22 LO be read. 


Serjcant C/yzn for the demandant alſo—Antwered that thats 
diaughts were not offered as an evidence to eſtabliſh a leaſe, but 
to ſhew that there was a /ca/je in contempl ition, and that there is 
a great 5% e/umption that the premiſes in queſtion are leaſebold, and 
not /rccu0 d ; that the tenant has only given preſumptive evidence 


of 
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of a grant in fee by the lord of the manor, and that theſe draug he; 
agreeing with other circumſtances already proved ought to be read, 


Mr. Gilt clerk to Mr. El/d:rton the demandant's attorney 
proved that he had ſearched and looked over every deed of tlie 
demandant in his poſſeſſion, in the room where he keeps the 
ſame, and could not find any /cafe to Flanders. 


Serjeant Gre for the demandant—Anſwered that theſe droug4s 
were not produced and offered as conclufive evidence of a ſeaſe, 
but inſiſted they were admiitible evidence to induce a fr2/termpt o'r 
that a leaſe once exiſted; and properly encountered the title 
made by the tenant, which was no more than a title by prejump- 
tion; and whether the evidence is ſleight or {ſtrong is for the con- 
ſideration of the gentlemen of this GRAND Asc&1ZE, and therefore 
it ought to go to them. | 


Serjeant Davy in reply—Said that his objection was not an- 
ſwered ; that unleſs theſe draughts go to prove that ſuch a /eaſe 
was executed and once exiſted they are no evidence at all; that 
ſearch having been made no /caſe could be found, was (if any 
thing) rather a proof that no /ea/e ever exiſted; that when 
evidence is offered of a deed ſuppoſed to be deſtroyed or loſt, it 
is neceſſary 1/7. To prove that ſuch deed once exiſted. zd, 
That it is deſtroyed or loſt, and that diligent ſearch hath been 
made in a proper place or places and it cannot be found; or 
3dly, That it 1s in the hands of your adverſary who refuſes to 
produce it upon notice ſo to do; after having done this, a rea- 
{onable proof may be given of a copy or the contents of ſuch 
deed ; a draught alone doth not prove that a deed did ever exit, 
without other circumſtances, as letters between the parties, in - 
ſtructions to counſel, Sc. &c. fo he concluded thele drayytts 
ought not to be read. 


Lord Chief Juſiice—The tenant claims under a grant from 
the lord in fee, and has only produced pr;/umptive evidence 
thereof; the demandant inſiſts that the premiſes in queſtion are 
only /eaſehold; he has proved that rent has been paid for the 
ſame as upon other ſimilar /eajes which have been produced and 
read by the ſteward of the court of the manor ; he has alto 

roved that the premiſes have been. enjoyed as part of the per- 
anal eſtate of Thomas Flanders, and that there is no inſtance to 
be found in the court books of any grant of @ joe by the lord in 
conſequence of ſuch precefts and returns thercof as have been 
read; and therefore I think theſe dravghts ought to be read as 
a reaſonable preſumptive evidence that there may have been ſoch 
a leaſe as this once exiſting ; eſpecially as ſearch has been pro- 
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perly made for a leaſ among the lord's deeds, and none can be 
found. The reſt of the judges were of the ſame opimon, ſo the 
drauzhts of leaſes to Thimas Flanders tor 41 years were read. 


Blackſtone Juſtice It appears in evidence that Roger C/ba!- 
deſlon was the ſole executor of Catharine Flanders, and reſiduary 
legatee of her perſonal citate, and that two years rent was paid 


after her death; ſo Hat rent muſt have been paid by Roger Oſbal- 
deſlon. Here both ſides reſted the evidence, which the Lord 


Chief Juſtice ſummed up to the following effect. 
Lord Chief Juſtice De Grey—Gentlemen of this GRAND 


Ass1zE! you are to determine this queſtion as to the mere right 
between the parties, without regarding the hn of the tenant 
or thoſe from whom he claims for any time % than ſixty years 


next before the day of iſſuing the demandant's wri# of right 


which was the 2oth day of November in the twelfth year of his 
preſent Majeſty's reign in the year of our Lord 1771, for if the 
tenant or thoſe under whom he claims have been wrongfully 
ſeiſed in poſſeſſion for leſs time than 60 years hat is not to bar 
the demandant of his igt. 


The anceftor of Mr. Yen at the beginning of this century 
was lord of the manor of Hackney; the lord of a manor on/y 
may incloſe as much of the waſte or common within his manor as 
he pleaſes, leaving ſufficient for the tenants; but the grantee 
of a lord cannot incloſe any part of the wa//e or common 
without the conſent of the tenants of the manor as well 
as the lord; and therefore, you ſee that the lord of this 
manor has, in many inſtances, procured the conſent of the 
tenants for himſelf and thoſe to whom he has made leaſes of 
part of the <wa/te, to incloſe the fame and to build thereupon, 
as hath been proved to you from the many entries of precepts to 


enquire, Sc. in the nature of writs of ad quod damnum and the re- 


turns thereof, and from leaſes made in conſequence thereof, which 


have been produced by the ſteward of the court of the manor 


and read to you. 


It appears that this uſage has prevailed for about 100 years; 


that there is a return of one of theſe precepts in 1706, which 


ſets out the dimenſions of the ground in queſtion upon the waſte 
which Thomas Flanders might incloſe and enjoy for Bis own uſe, 
and ſays that he ſhould maintain a certain water-courſe, and 


that neither he, his Heirg or aſſigne, ſhould build fo and fo, as is 


expreſſed in the return which has been read to you. 


It appears that Thomas Flanders was in paſſaſion above bo years 


2g0, but it does not appear that he had any grant in fee of the 
premiſes 
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premiſes in queſtion; that after his death his wife took admin. 
tration. of his perſonal eſtate, enjoyed the premiſes and paid 10 x. 
per annum rent for the {ame to the lord of the manor until her 
death; that ſhe made her <wzi// and Oſtalde on fole executor 
thereof and -refiduary legatee, wherein ſhe gives him power to 
ſell the premiſes in queſtion to make good the legacies in the 
2010 if the per onal eftate ſhould not be ſufficient ; that O/bal- 
Acſton then got poſſeſſion of the premiſes and paid the rent for 
a year or two. At this time the manor had deſcended two 
deſcents ſince the year 17c6, for the demandant was born in 


1717, 


Jobn Clarke (the father of the tenant) when he took the mort- 
gage in 1730, could have no good title without having recourſe 
to the lord of the manor, from whom the ſame muſt be derived, 
nor does it appear that he made any inquiry about it In 
1742 O/baldeſtin releaſed the equity of redemption in fee, and a 
Fine was levied by him and his wife to the uſe of John Clarke in 
fee, who ſeems to have taken the title upon the length of poſ- 
ſeſſion, for there is not the leaſt reference to any title of O/bal- 
dellon, ſo that there is a ground to ſuppoſe ſome fraud in him. 
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George Clarꝶe the heir of John Clarke is now in poſſeſſion, and 
the queſtion for you to try is, whether you ſee ſufficient ground 
to preſume that in the year 1706, or thereabouts, there was a 
grant by the then lord of the manor to 7 omas Fianders in fee 
reſerving a quit rent? or whether there was only a /eaſe to him 
for 41 years which was expired in 1747, or thereabouts? One 
of theſe two facts you are to preſume, for there is nothing more 
than preſumptive evidence on either fide. 


The counſe] on the part of the tenant Mr. Clarke rely on 
theſe circumſtances, vig. that the tenants of the manor made a 
return to the precept in 1706, ſetting forth that they had viewed 
the waſte ground, and the dimenſions thereof by the rd which 
might be incloſed by Thomas Flanders for his own uſe, without 
prejudice to the lord or the tenants of the manor or the Queen's 
ſubjects, and that Flanders nor his heirs or aſſigus ſhould build 
thereon fo and fo; but this doth not imply a grant in fee to 
Flangers. It is alſo obſerved for the tenant, that Flanders, 
his heirs and afjigns were to do ſome things, as appears by the 
return of the precept ; this is only a circumſtance, and doth not 
imply à grant in fee; J obſerve that moſt of theſe enquiries by 
the tenants of the manor are, whether it would be prejudicial 
if the /ord of the manor himſelf ſhould incloſe, but there 1s no 
ſuch return as this for a 7enant to incloſe reſtraining him, his 
heirs and aſſigns, not to build ſo and fo, 
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Another matter relied upon for the tenant is, that if it was 

a /caſe to Flanders in 1706 for 41 years, the ſame expired in 
747, and from that time until the commencement of this ſuit 
(being about 25 years) the demandant took no notice thereof, 
and it this had been an ejefdment he would have been barred ; 
thisis much relied upon as a ſtrong preſumption that there had been 
a grant in fee to Flanders. As to the fine, if the party conu- 


ſor thereto was only tenant for years, it did not put the land- 
lord. out of poſſeſſion. 


The counſel on the part of the demandant Mr. Jen rely 

upon the uſage of theſe precepts to enquire and the returns 

thereof and the /eaſes made in conſequence thereof for 109 

years laſt paſt, but it mult be obſerved this is only circum/tance ; 

4 they alſo ſay the premiſes have been enjoyed and gone in courſe 

. | as a per/onal eſtate; but as to at, the title at the death of the 
widow Flanders ſeems to be ſomewhat doubtful; another thin 

relied on is, that if C/arke the tenant ſuffers, it is by his father's 

default, for he took the eſtate from C/bald:;fton without any title 

deeds, upon the mere poſſeſſion of Ojvaldeſton ; indeed, this ſhews 

John Clarke's negligence ; another obſervation is made from the 

recciver's accounts paſſed in the court of Chancery, that the 

rent was received as due upon a /eaſe, and not as a quit rent, 


but his, I think, is of no great weight, for the receiver makes 
out the accounts. 


— 


= 


— 


Now I will ſtate the ſubſtance of the evidence on the part of 
the tenant. From the precept and return thereof and the whole 
tranſaction thereupon in the year 1706 no grant in fee ap- 
pears from the lord to 7homas Flanders, nothing but circum- 
tances. In the mortgage of 1736 by leaſe and releaſe, O, 
aid ſton covenants that he has a right to convey ih fee ſubject 
to a quit rent of 10s. per annum payable to the lord of the 
manor z in 1742 Q/baldeſton releated the equity of redemption in 

ee to Fohn Ciarke, there is no evidence of any fraud between 
them; there is a covenant that the eſtate is free from incum- 
hrances except the quit rent, and to levy a fine ; afterwards in 
1742 a fine was levied by Oſbaldeſtan and his wife to the uſe of 
John Clarke the father of the tenant in fee, who is admitted to 
be his Hein; [0//e/ton has been proved to be in the father and ſon 
from that tine until 2%; and a deed poll of attornment of O/- 
baidejizn and the tenants to John Clarke has been proved; this, 


as is preſumed, might be a fee. 


— — 


. r 


The ſubſtance of the evidence on the part of the demandant. 
It has been proved that the demandant's anceſtors have been 
in poſſejizn and lords of the manor of Hackney, before the year 
. 1700; 
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1705 ; evidence has been given of the uſage to iſſue precepts to 


enquire and make returns thereto in the nature of. writs of ad 
quod damnum, whether if the lord ſhould incloſe ſuch a parcel of 
waſte it would be prejudicial, Sc. that if the return was, that 
it would not be prejudicial, Sc. he uſed to incloſe fo much ſet 
out in ſuch returns by metes and bounds, and uſed to make 
lcaſ's thereof for terms of years; and to be ſure he might have 
granted the fame in fee if he had pleaſed; but by the uſage it 
oppears they were all /eaſes for years, and there does not appear 
one inſtance of a grant in fee; but the ſteward ſaid he never 
faw any entry of ſuch leaſes in the court-books of the manor, 


As to the draught of the leaſe which came out of Oſbaldeſton's 
hand, if one was to form a conjecture, it would be that Mr.Ty/ſen's 
attorney at that time made that draught ; a draught is the leaſt 
kind of evidence; the intended leſſee might refule it, either be- 
cauſe he wanted to have a fee, or did not like the covenants or 
conditions therein; nothing appears to be done in conſequence 
of the draughts, ſo there is a doubt whether there was ever an 
leaſe or not. It is ſtrange how both parts of a /e (if there 
ever was one) could be loſt or deſtroyed; if Ofſfaldeſton had de- 
ſtroyed the original leaſe, one would think he would alfo have de- 
ſtroyed the draught, but there is no evidence of any ſuch de- 
ſtruction, for there is no evidence of any leaſe, nothing but 
circumſtances; the counterpart, ſuppoſed to be in the hands of 
the lord of the manor is alſo loſt (if ever there was one;) if there 
was a leaſe it might be for gg years for any thing that appears, 
and if it was for ſo long term, the 7:g47 is ſtill in the tenant 
Clare; I think theſe draughts the very weakeſt evidence to prove 
that a./eaſe exiſted; if you preſume there was a /caſe from the 
flender evidence of theſe draughts, you mult preſume it was for the 
term of 41 years ; this is the ſubſtance of the evidence on both 
ſides, upon which you are to determine whether the tenant has a 
greater title to hold the tenements in queſtion to him and his 
heirs or whether the demandant has title to hold the ſame to him 
and his herrs as he hath demanded them. 


The recognitors of the GRAND AssIZ B withdrew for about 


the ſpace of half an hour, and then brought in a verdict for the 
.demandant, | | 
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Proceedings in a writ of right patent between Tyſſen 
| Eſq. demandant, and Clarke tenant. | 
(GEORGE the Third, by the grace of God of Great Bri- 
tain, France and Treland King, defender of the faith, &c. to 
the ſheriff of Mrdd'eJex greeting, command George Cl/arke'\that 
he juſtly, and without delay, render unto Francis John: Tyſſen 
Eſq. ten meſſuoges, ten gardens, one ſhop, two coach-houſes," three 


of Saint Fohn Hackney, which he claims to be his right and in- 
heritance and to hold of us in chief, and whereof he complains 
that the ſaid George Cl/arte unjuſtly deforces him, and unleſs he 
ſhall ſo do, and if the ſaid Francis Fohn ſhall give you ſecurity 
of proſecuting his claim, then ſummon by good ſummoners the 
ſaid George Clarke that he appear before our juſtices at Weſtminſter 
in eight days of Saint Hilary, to ſhew wherefore he hath not 
done it, and have you there the ſummoners and this writ. Wit- 


neſs our ſelf at V eminſter the twentieth day of November, in the 
twelfth year of our reign. 


Aulot. 


1 Jobn Doe, 
Pledges to proſecute, ] and 
Richard Roe. 


The ſummoners of the within-named George Clarke are 
. Fames Armſtrong and David Simpſon. | 


And at the moſt uſual door of the pariſh church of Saint John 
Hackney within-mentioned on Sunday the 29th day of December, 
in the year within written, immediately after divine ſervice and 
ſermon ended, I did cauſe publick proclamation to be made ac- 
cording to the form of the ſtatute in ſuch caſe made and provided. 


| Jobn Wilkes Eſq. ] 
The Anſwer of and were, 
Fred. Bull Eſq. 


George Clarke the tenant having been legally ſummoned, did 
not appear at the return of the original writ, but made default, 
thereupon a writ of grand cape iſſued, the tenor whereof here 


follows. 


GEORGE the Third by the grace of God of Great Bri- 
tain, France and Ireland King, defender of the faith, &c. to the 


ſheriff 
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fheriff of M:ddleſex greeting. Take into our hands by the view of 
honeſt and lawful men of your county, en meſfuages, ten gar 
dens, one ſhop, two coach-houſes, three flables, and two acres of 
land, with the appurtenances in the pariſh of Saint John Hackney, 
which Francis 7ohn Tyſjen Eſq. in our court before our juſtices 
at Weſtminſter claims to be his right and inheritance, and to 
hold of us in chief, and whereof he complains that George 
Clarke unjuſtly deforces him, by our tri of right, through the 
default of the ſaid George Clarke; and the day of the caption 
make known to our juftices at Feſtmen/ter by your letters ſealed, 
and ſummon by good ſummoners the ſaid George Clarke that he 
be before our juſtices at Weſtminſter from the day of Eafter in 
teen days, thereof to anſwer and to thew wherefore he was not 
in our court before our juſtices at Veſiminſter in eight days of 
Saint Hilary laft paſt as he was ſummoned, and have you 
there the names of thoſe by whoſe view you ſhall have 
done this, the ſummoners and this writ ; witneſs Sir W:lkam 
De Grey Knt. at Weſtmin/ter the 12th day of February, in the 
twelfth year of our reign, 


The tenant having appeared and faved his default at the re- 
turn of the writ of grand cape, the demandant declared, and the 
tenant pleaded the general iſſue; whereupon, the miſe being 
joined upon the mere rigbt, the following writ of ſummons iſſued 
to ſummon four Knights to make eſection of the GRAND 
ASSIZE; | 


GEORGE the Third, by the grace of God of Great Bri- Writ of ſam. 
tain, France and Ireland King, defender of the faith, &c. to the * _ 
ſheriff of Mrddleſex greeting, we command you that by good elect the 
ſummoners you ſummon four lawful Knights of your county, Grand Afiize. 
girt with ſwords, that they be before our juſtices at Weſtminſter, 
on the morrow of All-ſouls, to make election of our GRAND 
Ass1zE between Francis Fohn Tyſſen Eſq. demandant, and 
George Clarke tenant, of ten meſſuages, ten gardens, one ſhop, two 
coach-houſes, three flables, and two acres of land with the appur- 
tenances, in the pariſh of Saint John Hackney in your county, 
whereof the ſaid George Clarke in our ſame court hath put him- 
ſelf upon our GRAND Ass E, by praying a recognition to be 
made whether he hath a greater title to hold the tenements 
aforeſaid, with the appurtenances, fo bim and his heirs as tenants 
thereof as he now holds the ſame, or whether the ſaid Francis 
John Tyſſen hath title to hold the ſame tenements, with the ap- 
purtenances as he hath demanded the fame, and have you there 
the names of the ſummoners, the Knights, and this writ ; wit- 


neſs Sir William De Grey Kat at Weſtminſter the zoth day of Tune 
in the thirteenth year of our reign, 
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he Sheriff having done nothing upon tae > lol of N 
of ſour Knights, the following al.as uri of {ummons iſſued, te- 
turn able rom the di of Saint Martin ia jift.en days. 


GEORGE the Third, ** the grace of God of Great Bri- 
tain, France and Treland King, defender of the faith, &c. to the 
ſherift of Midale ea orecting, we command you, 2s before we 
have commanded you, that by good ſummoners you ſummon 
four lawful Rnights, Sc. (as in the firſt writ of ſummons ver— 
botim) witneſs Sir 1/7lram De Grey Knt. at Weſtminſier, the 6th 
day of November, in the fourteenth * of our reign. 


Wiles. 


By virtue cf this writ to me directed, I have cauſed James 
F/datle, , ames Hodges, Pulip [*yot, and George Mercer, four law- 
ful Knights of my county girt with ſwords, to be ſummoned by 


Eon: 3 F arguſen and 1 Whittaker my bailiffs, to be before his 


Mia; ajelty s juitices at the day and place within- mentioned, to do 


as by this writ they are required, and as I am within com- 


manded, the ſaid ſummoners are and each of them is mainfrized 


by en Dre and Richard Roe. 


ſ Stephen Sayer Eq. 
The aniwer of and © Sheriff. 
I ivilliam Lee Eſq. 

The four Knights above-mentioned appeared in court, at the 

Teturn Of the alias writ of ſummens ; and, being placed in the 

jury- box on the north-ſide of the court of the bench, were ſe— 
verally ſworn lawfully and truly to chooſe twelve Knights girt 
with ſwords, of themſelves and others, which beſt know and will 


declare or fay the truth between the parties. 


The ſour Knights having choſen of themſclves. and others 


taventy-four, a W rit of venire facias iſſued, the feuor whereof here 
ſolloweth. 


GEORGE the Third, by the grace of God of Great Bri- 
tain, France and Ireland King, defender of the faith, &c. to the 
heriff of Middleſex greeting, we command you that you caule to 
come before our juſtices at J/e/tminſler jrom the day of Haller in 
ene month, James Ejaaie of Eunhil-row, James Hodges 22 High- 
gate, Ph, 'þ Dyot of Drot-ſtreet, George Mercer of Margaret= 


ſtreet, Tenn ia 2115 Jof Banbil-rou, Edward Hawkins of Lemon- 
ſtreet 1 on Spiller of Chriſt-church, Gerrard Howard of 


Hamtſtead, Robert Cary of the ſame, Guy Bryan of Chriſt-church, 


Cadwalleder Colter of Old-ftreet, Roger Griffin of Iſhington-road, 
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Joſeph Keeling of Clirtenwell, Thomas, Cogan of Hington, Lomax 
Ryder of Finchley, William Addington of Scuthampton-row, Thomas 
Parry of Berners-ſireet, Charles Shepherd of Bulſtrade-ſtreet, 
Tomas Lockwood of Edward-ſtreet, George Reid of Liſſon 
Green, Harry Parker of Newman-/treet, William Baker of Port- 
man-ſquare, Joſeph Wilton of Queen Ann-ſtreet, and Leonard Morſe 
of the fame Eſqrs. recognitors choſen to make recognition of 
our GRAND AssIZ E, between Francis John Ty/jen Eſq. demand- 
ant, and George C/arke tenant, of ten meſſuages, ten gardens, one 
Jhop, two coach-houſes, three ſtables, and two acres of land with 
the appurtenances, in the pariſh of Saint John Hackney in your 
county, whereof the ſaid George Clarke in our ſame court hath 
put himſelf upon our GRAND Ass1ZE by praying a recognition 
to be made, whether he hath a greater title to hold the tene- 
ments aforeſaid, with the appurtenances, to him and his heirs as 
tenants thereof as he now holds the ſame, or whether the ſaid 
Francis Fobn Tyſjen hath title to hold the ſame tenements with 
the appurtenances as he hath demanded the ſame, and have you 
there this writ ; witneſs Sir William De Grey Kut. at Weſtminſter 
the 12th day of February in the fourteenth year of our reign. 


Here next follows the entry of the whole record upon the 
roll (number 439) among the pleas of land of Trinity term in 
the thirteenth year of King George the Third. 


MIDDLESEX, (to wit) Francis Jobn Tyſſen Efq. by Jabm The count 


Vernon his attorney demands againſt George Clarke ten meſſuages, vpon a writ 
ten gardens, one (ſhop, - two coach-hauſes, three ſtables, and two ot "ht. 


acres of land with the appurtenances, in the pariſh of Saint Jobn 
Hackney, as his right and inheritance by writ of the Lord the 
King of rigbt, and thereupon he faith that Francis Tyſſen Eſq. 
father of him the ſaid Francis John was ſeiſed of the tenements 
aforeſaid with the appurtenances zz his demeſne as of fee and 
right in the time of peace, in the time of the Lord George the 
Arſt late King of Great Britain, (to wit) within ſixty years now 
1aft paſt, by taking the ęplees thereof to the value, &c. and from 
the ſaid Frencis the father, the right deicended to the ſaid Francis 


John, who now demands as ſon and heir of the ſaid Francis The defence, 
his father, and that ſuch is 47s right he offers, Sc. And the Booth 94. 


ſaid George Clarke by Fobu Swale his attorney comes and de- 
fends the right of the ſaid Francis Jobn Tyfjen, and the ſeiſin of 
the ſaid Francis Tyſſen when, Sc. and the whole, &c. and what- 


ſoever, &c. and moſtly of the tenements aforeſaid as / fee The tenant * 
and right, &c. and he puts himſelf on the GRAND Ass1ze of concludes bis 


our Lord the King, and he prays a recognition to be made, whe- 
ther he the ſaid; George Clarke has a greater title to hold the 
tenements aforeſaid with the appurtenances 20 bim and his heirs 
as tenants thereof as he now holds the ſame, or whether the 
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ſaid Francis John Tyſſen has title to hold the ſame tenements 
with the appurtenances as he has above demanded the ſame, 
Sc. and the ſaid Francis 7ohn Tyfſen doth the like: therefore 

the ſheriff is commanded that he ſummon by good ſummoners 
four lawful Knights of his county girt with ſwords, that they 
be here 97 the morrow of All-ſouls next coming, to make election 


Grent ce, of the aſſixe aforeſaid ; the ſame day is given to the parties afore- 


ſaid here, to hear the election of the aſſixe aforeſaid, &c. at which 
day here come as well the ſaid Francis John Hiſen as the ſaid 


35 George Clarke by their attornies aforeſaid, and the ſheriff hath 
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. Whereupon ai commanded that he cauſe them to 


etui fa 144 
is awarded. 


not ſent the writ ; therefore as before, the ſheriff is commanded 
that he ſummon by good ſummoners four lawful Knights of his 
county girt with (words, that they be here from the day of 
Saint Martin; in fifteen days next coming, to make election of He 
a/fize aforeſaid, the fame day is given to the parties aforeſaid 
here, to hear the election of the aſige aforeſaid, Sc. at which 
day here come as well the ſaid Francis Jobn Tyfjen as the ſaid 
George Clarke by their attornies aforeſaid, and the ſheriff, (to 
wit) Stephen Sayer Eſq. and William Lee Eſq. now returns that 
he had cauſed to be ſummoned James Eſdaile, Fames Hodges, 
Fhilip Dyot, and George Mercer four lawful Knights of his county 
girt with ſwords, by Henry Ferguſon and John Whittaker his 
bailiffs, to be here from the day of Saint Martin, in fifteen days 
aforeſaid, to do as the ſame writ cou mands and requires, and 
that the ſaid ſummoners are and each of them is ma!mprized by 
Fohn Doe and Richard Roe, whereupon the ſaid James Eſdaile, 
james Hodges, Philip Uyot and George Mercer, four lawful 
Knight- of the county aforeſaid, girt with ſwords, being called 
in their proper perſons come, and being ſworn upon their oath 
in the preſence of the parties aforeſaid, choſe of themſelves and 
others twenty-four (to wit) James Eſdaile, James Hodges, Philip 
Dyot, George Mercer, ohn Walford, Edward Hawkins Knights, 
John Spiller, Gerrard Howard, Robert Cary, Guy Bryan, Cad- 
awall:der Coker, Roger Grifin, Feſeps Keeling, Thomas Cogan, 
Lomax Ryder, William Addington, Thomas Parry, Charles Shep - 
herd, Thomas Lockwood, George Reid, Harry Parker, William. 
Baker, Yoſeph Wilton, and Leonard Morſe, Eſqrs. good and law- 
ful men. of the county aforeſaid, who neither are of kin to the 
ſaid Francis John Tyſſen nor to the faid George Clarke, to make 
recognition of the GRAND Ass1ZE aforeſaid, therefore the ſheriff 
come here on the octave of 
Saint Hilary to make the recognition aforeſaid, the ſame day is 
given to the parties aforeſaid here, &c. at which day here come 
as well the ſaid Fr.incis Jobn Tyſſen, as ae ſaid George Clarke by 
their attornies aforeſaid, and the ſherift hath not ſent the writ, 
therefore as before the ſheriff is commanded that he cauſe them.. 
to come here, from the day of Eaſter in one month, to make the 
3 | recognition 
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recognition aforeſaid, the ſame day is given to the parties afore- 

ſaid here, &c. at which day here come as well the ſaid Francis 

John Tyſſen as the ſaid George Clarke by their attornies aforeſaid, 
and, the recognitors of the gige, whereof mention is above made, 2 
being called come, and certain of them, (to wit) James Eſdaile, n 
James Hodges, Philip Dyot, George Mercer, John Walfird Knts. 

John Spiller, Gerrard Howard, Cadwallader Coker, Roger Griffin, 

gſeph Keeling, Thomas Cogan, Lomax Ryder, William Addington, 

Thomas Parry, Charles Shepherd, and Thomas Lockwood Eſqrs. be- 

ing. elected, tried and ſworn upon their oath ſay, that the ſaid aud being 
Francis Jobn Tyſſen hath greater title to hold the ſaid tene- verdi fer th. 
ments with the appurtenances to him and his heirs, as he above demandane. 
demandeth the ſame, than the ſaid George Clarke, to hold the 

ſame as he now holdeth them, as the ſaid Francis John Tyſſen 

by his aforeſaid writ hath ſuppoſed, therefore it is conſidered . 

that the ſaid Francis John Tyſſen recover Bis ſeiſin againſt the ſaid ogg 
George Clarke of the tenements aforeſaid, with the appurtenances, recover his 
to hold 70 him and bis heirs, quit of the ſaid George Clarke and his" in ſe 


heirs for ever; and the ſaid George Clarke in mercy, &c. Mercy. 


In the Common Pleas, Eaſter term, in the thirteenth 
year of the reign of King George the Third, 


TYSSEN Eſq. againſt Clarke, Thurſday the 143th of May, The rule of 
upon reading a rule made between the ſaid parties on the gth of court which 
February in Hilary term laſt, and upon hearing counſel on both 2 
ſides, and the demandant by his counſel hereby conſenting that is before 
the tenant upon the trial of this cauſe, ſhall give in evidence mentioned in 
that a fine was levied in Michaelmas term, in the ſixteenth year P88 420. 
of the reign of his late Majeſty King George the Second, between 
John Clarke the late father of the ſaid tenant in this cauſe as 
plaintiff, and Roger O/baldeſton and Sarab his wife deforceants 
of the tenements in the demandant's declaration mentioned, and 
that the ſame was ingroſſed and afterwards publickly and openly 
read and proclaimed according to the form of the ſtatute in 
ſuch caſe made and provided, and that ſuch fire was levied to 
the\uſe of the ſaid Fobr Clarke and his heirs, and by virtue thereof 
the ſaid John Clarke entered into the ſaid tenements with the 
appurtenances, and thereby became ſe:;/ed thereof in bis demeſne 
as of fee, and that he died ſeiſed afterwards, and that the ſaid 
George Clarke the tenant was his heir, and that neither did 
Francis Tyſſen the father, nor Francis Fobn Tyſjen the ſon, at any 
time within five years next after the proclamations had and 
made; purſue his title, claim or intereſt, in or to the ſaid tene- 
ments, or any part thereof by way of action or lawful entry, 
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and the tenant by his counſel hereby conſenting that the de- 
mandant on the ſaid trial, ſhall be at liberty to give in evidence 
that they who were parties to the ſaid ine, or any of them, at 
the time of levying the ſaid fine had nothing in the premiſes ; 
it is ordered that the ſecond plea pleaded in this cauſe be ſtruck 
out. By the court, 


On the motion of Serjeant Walker for the tenant, Serjeant 
Burland for the demandant, — 


* Fothergill. 


The END of the THIRD Parr. 
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MATTERS. 


Account, 
1 is a rule in pleading in an 


action of account, that a matter 
which may, and ought to be 
pleaded in bar, cannot after- 
wards be pleaded before the au- 
ditors; the reaſon is, to avoid 
trouble and charge to the parties 

| Page 113 
Another rule in pleading in this 
action is; that if the party is once 
chargeable and accountable he 
cannot plead in bar; except in the 


caſe of a releaſe, or plene computa- | 


vit; theſe exceptions are, becauſe 
a releaſe, and having fully account- 
ed, are total extinctions of the 
right of action, which the court 
is to judge of; and even in thoſe 
two caſes they muſt be pleaded 
ſpecially, and cannot be given in 
evidence on the plea of ne ungques 
recei vor 113, 114 
Another rule in pleading in this ac- 
tion is, that nothing can be plead- 


ed before auditors, contrary to that 
which has been pleaded before in 
bar, and which has been found by 
verdict Pages 114,115 
All the caſes where pleas have been 
rejected before auditors, were, be- 
cauſe they might have been plead- 
ed in bar 7 Bid. 
Joint- factors are anſwerable and ac- 
countable for the whole; they are 
like co-obligors, and anſwerable 
for one another, and for the whole 


114 


See Pleas and Pleadings 73 


Aion upon the Code. 


It doth not lie againſt juſtices of the 
peace for refuſing to grant to one 
a licence to keep an inn or an ale- 
bouie, 121 
Trover, lies againſt officers of the 
revenue for making a wrong! 


ſeiſure of goods, 1:6 
See Sante rdas 0m 59, 177 
2 E Action 


Pa =. 


ATABLE of the 


Principal Matters. 


— a * 


Action for diſturbance of common, 
by one commoner againſt another 
Page 278 
One claiming a right to cut ruſhes on 
a common, cuts five or ſix loads, 
which defendants take and carry 
away, trover lies 32 


be alleged, and is matter of ſub- 
ſtance and traverſable Page 2 


Adminiſtratoꝛ and Executoz. 


| * - 7 
See title Bills of Exchange and 
Dꝛamiſſorp Notes I 


Sce Joinder in Acton 349 
An indebitatus aſſumpſit for money 
lent to the wife at the requeſt of 
the huſband is a good count 388 
Whether an action upon the caſe lies 
againſt common carriers to Londin, 
for not delivering goods to the 
perſon to whom the ſame are di- 
rected at his place of abode in 
London 429 
An action upon the caſe lies againſt 


the deputy: poſtmaſter of Tp/w2ch, | 


for wrongfully keeping and de- 
taining the plaintiit's letters di- 
rected to him, an unreaſonable 


time, which the defendant ought | 


to have delivered to him at his 
place of abode in Igſioich 443 
An action upon the caſe lies againſt 
paviors imployed by the commiſ- 
ſioners appointed by parliament 
for paving the ſtreets, tor raiſing 
the pavement in the front of the 
plaintiff's houſes by which the 
paſſage and lights to the houſes 


are obſtructed 401 
Action upon the Statute. 
See title Statute 60, 318 


_ Adminiſtration. 


Where adminiſtration is granted by 
one having a peculiar juriſdiction ; 
the right of commiting admini- 
ſtration by ſuch peculiar ought to 


See title Baran and feme 277 


ö 


| In an action for money had and re- 
ceived to the plaintiff's uſe, in or- 
der to try his right to a donative 
church with cure of ſouls; the 
queſtions were 1½, Whether 
the plaintiff is not within the fax. 
13 Eliz. cap. 12. and 13 & 14 
Car. 2. cap. 4.and obliged tocom- 
ply with the requiſites therein. 
2d:y, Whether it was not neceſſar 
for him to have proved at the trial 
that he had conformed to thoſe 
requifites _ 385 to 367 

Some learning touching preſentatzve 
and donati ve benefices ibid. 


Amdavit. 
What is a ſufficient affidavit to hold 


one to bail | 154 
See title Ancient Demefne 51 
Ambaffadoz. 


Protection of an ambaſſador for his 
Engiih ſecretary was diſallowed, 


becauſe it appeared he was purſer 
to a ſhip of war 33 


The ſervant of an ambaſſador need 
not be a domeſtic ſervant, for 
many houſes are not large enough 
to contain and lodge all the ſer- 
vants of ſome ambaſſadirs 35 

| Amensd⸗ 


_ ATABLE of the 


Principal Matters. Ns 


— 


| 
Amendment. 


After a verdict, where the defen- 
dant's name 1s put in the count in- 
ſtead of the plaintiff's name, the 
court will reje& the defendant's 
name as being ſurpluſage Page 43 

An appearance being entered by the 
plaintiff for the defendant by a 
wrong name, was ordered to be 
amended after the declaration was 
delivered 49 

A fine levied temp. Anne Reginæ, 
was amended in the name of a 
pariſh 58 

An extraordinary amendment of a 
common recovery 154 

The demandant had leave to amend 
all his proceedings in ſormedon, 
on paying coſts, and the coſts of 
an ejectment 206 

A capias ad reſpondendum not having 
fifteen days between the Zeſte and 
return thereof was ordered to be 
amended 454 


Antient Demeſne. 


There muſt be an afidavit verifying | 


the fact in a plea of antient de- 
meſne 51 


Appearance. 


An appearance entered by the plain- | 


tiff for the defendant by a wrong 
name, was ordered to be amended 
after the declaration was delivered 


49 
i 
Aſſignce. 


An aſſignee of a leaſe aſſigned to him 


by an adminiſtrator, is not obliged | 


to make a proſert in curiam of the 
letters of adminiſtration Page 3 
Where the aftignee of a leaſe of 
tithes is bound by the covenant 
of the leſſee 25, &c. 


See Bail 348 


Attachment of Pyivilege, See At⸗ 
to2nep, " 


Attomnry. 


An attorney having ſued by his at- 
tachment of privilege was non- 
ſuited and taken in execution for 
the coſts upon a ca. ſa. returnable 
on a general return, and held well 


enough, for the plaintiff had' no 
day in court F 
See title Treſpaſs 368 


Bail. | 
AIL excepted againſt, and not 


juſtifying, are as no bail, and 
cannot render the defendant to the 
Fleet | 59 
The plaintiff ſhall loſe his bail where 
he declares differently from his 
writ 61 
The aſſignee of a bail-bond muſt 
bring his action thereupon in the 
fame court where the original ac- 


tion was commenced 348 
Bankrupt. 
In conſideration that the plaintiff 


would accept a bill of exchange 
drawn upon him by the defen- 
dants, they promiſed to indemnity 
him ; afterwards the defendants 
became bankrupts, and afterwards 

the 


A TABL E of the Principal Matters. 


the plaintiff was ſued upon the 

bill, and charged in execution ; 
reſolved, the plaintiff could not 
come in as a creditor under the 

commiſſion Page 13 
The bankruptcy of an obligor doth 
not diſcharge a bond conditioned 


for his executor to do an act upon 


two contingengęies 


| b ] 
ye 12 +4 FJ 5 
In act of Pe 


Where there 1s a bankruptcy 
between the time of becoming 
bail in error, and the athrmance, 
the party is not diſcharged from 
his recognizance 16 

Where the breach of a bond of in- 
demnity is after a bankruptcy, the 
bond is not diſcharged 701d. 

No debt can be barred upon a bank- 

-ruptcy, but what was a debt con- 
tracted with certainty before the 
act of bankruptcy | 

A bill of ſale made by a trader two 
days before he abſconded is a 
fraud on the bankrupt-laws, and 
void | 47 

In an action upon the caſe againſt the 
deſendant tor not indemnifying 
the plaintiff who became his [the 
deſendants] bail' in an action in 
B. R. at his inſtance and requeſt, 
and upon the defendants under- 
taking to indemnify the plaintiff, 
the defendant pleaded he was a 
bankrupt, and that the cauſe of 
action accrued before he became 
ſuch. There was a verdict for the 
plaintiff ſubject to the opinion of 
the court, upon theſe facts, (ig.) 
that the defendant was arreſted on 
the 12th of May 1763, at the ſuit 
of James Bond for 1971. and that 
the plaintiff became bail for him 
at his requeſt, and he promited to 
indemnity the phaintitf from the 
pail-bond; that the detendant ne- 
glected to put in bail in time, ſo 
the bail- bond was aliigned and an 


17 


ö 


— 


action was brought thereon againſt 
the plaintiff in 4 rinizy term 1703, 
and judgment was thereon in 
Michaelmas term 1763, and the 
preſent plaintiff brought error in 
the Exchequer Chamber. That on 
ioth of March 1764, the preſent 
defendant became a bankrupt. 
That in Trinity term 1764, judg- 
ment was athrmed in the Exche- 
quer Chamber, upon which the 
preſent plaintiff brought error in 
parhament, which in - January 
1765, was non proſſed; and on 
the 21ſt of January 1765, a fieri 
Jacias was iſſued againſt the preſent 
plaintiff, who then paid James 
Bond his debt and coſts due from 
the preſent defendant the bank- 
rupt ; who on the 2d of May 1765, 
obtained his certificate. Ad- 
judged for the plaintiff, that this 
debt for which this action is 
brought could not have been 
proved under the commiſſion of 
bankrupt Pages 262, 263, &c. 
The defendant draws a bill of ex- 
change upon the plaintiffs, pay- 
able to the defendant's own order; 
plaintiffs, at his requeſt, and on 
his promiſe to indemnify them, 
accept the bill, which becoming 
due, after the day that the defen- 
dant became bankrupt, the plan- 
tifts pay the bill to prevent them- 
ſelves trom being arreſted. The 
plaintiffs could not have proved 
this as a debt under the commiſ- 
tion ; ſo the defendant cannot 
plead his certificate in bar of this 
action brought againſt him for not 
incemnitying the plaintiffs 446 
Thimas Miller being committed to 
the Fleet-priſon by certain com- 
miſtioners of bankrupt for not 
fully anſwering as they ſuppoſed} 
tome queſtions by them put to 
him 
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him touching the bankrupt's ef- 
fects, was brought to the bar by 
habeas corpus; and upon excep- 
tions taken to the return thereof 
was diſcharged by the court, they 
being of opinion he had fully an- 
ſwered Page 420 
One guilty of uſury cannot come in 


to prove his debt as a bond fide. 


creditor, under the commiſiion of 
bankrupt 202 
The defendant drew a bill of ex- 
change on the plaintiff, which the 
defendant promiſed to pay himſelf 
when it became due; afterwards 
the defendant was a bankrupt ; 
and afterwards the plaintiff [hav- 
ing accepted the bill] was ſued and 
obliged to pay it. Reſolved, the 
plaintiff could not prove any debt 
under the commiſſion 528 


Bar. . 


What recovery ſhall or ſhall not be 
a good bar againſt a ſubſequent 
action 240, 304 


Baron and Feme. 


e 


A promiſory note being payable to a 
eme ſole or her order, ſhe marries, 


it becomes her huſband's property, | 


and ſhe cannot indorſe it over 


while ſhe 1s covert 
Huſband and wife, after judgment, 
were rendered to priſon in diſ- 
charge of their bail; and not be- 
ing now charged in execution, the 
wife was diſcharged upon motion. 
But if they had been charged in 
execution, ſhe could not have 
been diſcharged 124 
A man poſſeſſed of a term for years 
in right of his wife as executrix 


| 


of her ſormer huſband, has power 


to grant and convey the ſame 
Page 277 
See title {tion upon the Caſe 388 


Bills of Exchange aud Pꝛenitozp 
Notes. 


A promiſory note payable to A. B. or 
his order, may be indorſed and 
aſſigned over by his adminiſtratrix, 
and the indorſee being plaintiff, 
need not make a profert in curiam 
of the letters of adminiſtration 1 


See title Bazon and Feme 5 
See title Cuffom of Perchants 4 
See title Evidence 155 


A writing in theſe words, vis. 
«© January 8, 1768, Seven weeks 
«« after date, pleaſe to pay Mils 
* Read thirty pounds and ſeven- 
«« teen ſhillings out of V. Stew- 
* ard's money, as ſoon as you re- 
* ceive it, for your humble ſer- 
« yant, De Lorane.” 


i. 17:5 
*. 0 Tinos) Brecknock Eſq. St. 
„Mary le Bone. 
«« Accepted by Timothy Brecknock.” 
is not a bill of exchange within 
the cuſtom and uſage of merchants 
152 25. OP: 


Bill of Sale. 


5 | See title Bankrupt | 47 


Sond, 


A bond with a condition, that if the 
defendant ſhall hire one C. ſo as 
to gain him a ſettlement in the 


pariſh of S. &c. is a good bond. 
50 


* 


PBailbery, 


_— 
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SUPLCY, 


The defendant having a verdict 
found againſt him for bribery at 
an election, moved that judg— 
ment upon the verdict might be 
ſtayed, upon the //atule 2 G. 2. 
c. 24. he having made a diſcovery 
of another perſon offending againſt 


bat ſtatute, who had been con- 


victed thereof on his the defen— 
dant's evidence, at the then lat 
aſſizes; but the court refuſed to 
interpoſe, upon a motion; and 
ſaid, if the law was on his ſide, 


be muſt take his remedy in ſome | 


other way. [I ſuppoſe the court 
meant by auditd querela.] Page 35 


A bye-lawo made at the get, that no 
perſon ſhall depaſture any ſheep, 
Sc. on pain of forfeiting 20s. for 
every ſheep which ſhould be de- 
paſtured, Ec. contrary to the ſaid 
bye-law and all ſormer bye-laws ; 
the court cannot judge whether 
the offence ſet forth be contrary 
to all former bye-laws, when thote 
byc-laws are not ſet forth 


Common and Temmoner. 


ir of right of common. 
1 and of right tc cut and take 
ruſhes there, may well be put in 
one lingle count 458 
If a man who has right of common 
upon the lors watle, for cattle 
[zvant and cut on his land, 
ſurcharge the common, the lord 


FAR 


— 


| the lord cannot judge thereof. 
Page 126 


| The doctrine of rights of common, 


and much learning on that ſubject 
279, 280, 281, Ec. Sc. &c. 

A commoner cannot juſtify diſperſing 
| the athes of fern cut and burnt by 
a ſtranger, for after he had burnt 
the ſern he had a property therein 


335 
Common Pleas. 


The court of Common Pleas cannot 
bail or diſcharge a perſon com- 
mitted for a breach of privilege 
of the Houſe of Commons, by the 


Warrant of the Speaker of that 
Houſe 3 


Condition, 


A proviſo in a leaſe to re-enter for a 
condition broken, can only ope- 
rate during the term, and vaniſh- 
eth when Fat ends 140 

See Bond 50 


Copphold. 


A ſingle admittance to a copyhold 
is evidence to prove the cuſtom of 
a manor for lands to deſcend to 


the youngeſt nephew 63 


Coſts. 


Touching coſts of ſuit as to a perſon 
admitted in forma pauperis 24 
See title Czial 140 
In what caſe proceedings ſhall be 
ſtayed until the coſts of a nonſuit 
in a former action between the 


cannot for that caule diſtrain; for 


ſame parties be paid 149 
2 In 
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In an action of treſpaſs for criminal 


converſation, the damages given 


at the trial were 1/7. 115. 6 d. 
the plaintiff had full coſts, with- 


out the judge's certificate under 


C2. 
s Page 320, 321, 
322, 323, Sc. Sc. 


the flat 22 & 22 
Doctrine, as to co 


Covenant. 
Leſſee of tithes covenants for him and 


his aſſigns, that he will not let 
any of the farmers in the pariſh 


have any part of the tithes; this | 
*covenant runs with the z77hes, and | 
binds the aſſignee, againſt whom 


the action is brought, for breach 
of covenant 25 
Concerning covenants; which of 
them are, [as it were] inberent 
and run with the land, and which 
of them are only collateral, or do 
not run with the land 27, 28, &c, 
Leſſee for twenty-one years cove- 
nants not to aſſign &c. he makes 
an under-leaſe for part of the term, 


this is not a breach of the cove- 


nant 234 
One covenant cannot be pleaded in 
bar of another covenant 387 


CuTom of Perchants. 


It is the cuſtom of merchants, for 
adminiſtrators to indorſe and aſ- 
ſign bills of exchange, and the 
law takes notice of the cuſtom of 
merchants 3 

See title Bills ok Exchange. Cc. 

207 


| Damages. 
E title Cieſpaſe, page 18, 


where 50. damages, for getting 


the plaintiff's daughter with child, 


— 


per quod ſervitium amiſit, are held 

not exceſſive. 
In treſpaſs againſt cuſtom-houſe 
officers for entering the plaintiff's 
houſe and ſearching for run-goods, 
where they found none; the jury 
aſſeſſed 100 J. damages upon a writ 
of inquiry againſt them; and al- 
though they did little or no 
damage, the court refuſed to ſet 
aſide the inquiſition for exceſſive 
damages Page 62 

See Colts, = 


Day, 


See Ejtũment 274 


Debt. 


Action of debt upon the az. 12 Ann. 
c. 16. of uſury, for triple the mo- 
ney lent. One lends 1001. and 
takes 61. 55. for the intereſt there- 
of, for three months, by way of 
advance at the time of lending; 
the penalty is Hat inſtant incur- 
red, and the action mutt be brought 
within one year after /hat time 250 


See Pleas and Pleadings 52 


Deſcent, 


See Deir, 


Deviſe. 


By a deviſe of three meſſuages, with 
all houſes, barns, ſtables, ſtalls, et 
cetera, that ſtand upon or belong 
to the ſaid meſſuages; the /ands 
belonging to the meſſuages ſhall 
paſs; for the teſtator has mani- 


feſted 


4. 


8 


— kl. 
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feſted bis intention to diſpoſe of 
bis «o/g/e eſtate by the beginning 
of his will—** As touching 
« worldly eſtate wherewith God 
c hath bleſſed me, I give. Sc.“ 
TOR Page 141 
The queſtion was upon the words of 
a will, (which is ſtated in the 
caſe verbatim) whether a remain- 
der in fee was veſted in the leſſor 
of the plaintiff in ejectment, or 
not, the ſame being limited after 
a contingent remainder in fee 241 

A caſe of great difficulty ſent from 
the court of Chancery, touching 

a deviſe 399 
Whether an eſtate in fee, or only for 
life, paſſcd by the words of a will 
which begins thus, vis. © As 
« touching all my temporal eſtate, 

« Ec, I give and diſpoſe thereof as 
follows“ 414 


Oonative. 


See Adbobſen 355 to 367 


Ejedment. 


Jectment doth not lie of a me/- 
ſuage or tenement ; but if it be 
brought of a meſſuage and tene- 
ment the court will give leave to 
ſtrike put the words and tenement 
| 23 
Half an year's notice muſt be given 
to a tenant at will, or to his exe- 
cutor, to quit poſſeſſion of lands, 
or ejectment doth not lie 25 
Ejectment for five-eighths of a cot- 
tage. The ſheriff gave poſſeſſion 
of the whole ; the tenant ſhall be 
reſtored to his poſſeſſion of three- 
eighths of the premiſſes 49 
One tenant in common recovers a- 
gainſt another in <jectment, by de- 


ſuch 


| 


| 


fault; treſpaſs for the meſne pro- 
fits lies 118 
In ejectment, on the demiſe of an 
heir by deſcent, the demiſe was 
Jaid on the day his anceſtor died, 


and held to be well enough 
Page 274 


Eſtate. 
See Limitaticn of Eſtate 125,144 


Cſtovers. 


The grantee of eſtovers cannot take 
wood cut down by the grantor 


337 


Evidence, 


A ſingle admittance to a copyhold is 
evidence to prove the cuſtom of a 
- manor for lands to deſcend to the 
youngeſt nephew; which contra- 
dicting the evidence on the other 
ſide, the court refuſed to grant a 
neu trial | 63 
A promiſory note of hand need only 
be produced, not proved, upon 
executing a writ of inquiry 155 
Parol evidence ſhall not be admitted 
to contradict an agreement in 
writing 275 
A ſtranger to a corporation hath no 
right to inſpect the books thereof 
39 
The miſe being joined in 4 * 
right to be tried by the Grand 
Aſſize, every thing may be given 
in evidence upon this iſſue, ex- 


cept collateral warranty 420 
See Fozeign Attachment 297 
See Advocſon 355 00 357. 

See Czial 38 


See 
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See Eimitation cf Citat's and 


Suits Page 495 
See Iccaunt 113,114 
A.draught of a leaſe given in epi- 


dence $52» 553» 554 
Sce {ziturcis 40 


Exchange. 


N exchange, what it is, and tne | 


effect thereof 489, 490 


A deed cannot operate as an ex- | 


change, without the word exchange 


49 1 
An exchange can only be between 
two parties | 490 


A private act of parliament cannot | 


operate like a deed of exchange it 
the word exchange be not contain- 


ed therein 496 
Factoz. 
* Qitnels 40 
Fiftion. 
Fiction of law ought to hurt no man, 
but aid much it may 274 
Fine. 


The court refuſed to alter a fine of 
Trinity term, and make it a fine of 
Michoelmas term then next fol- 
lowing e 

See Amendment. 51 


ct 
CI 
- 


Forcinn Attachment. 


In an action by an adminiſtratrix for 


goods fold and delivered by the 


inteſtate; upon the general iſſue 
pleaded, the defendants gave in 
evidence the payment of a ſum 
of money in conſequence cf a 
judgment upon a ſoreign attach- 
ment in Londen, by producing a 
copy of the minutes of the pro- 
ceſs on the foreign attachment 

the officer who executed that pro- 
ceſs; the judgment upon the ſo- 
reign attachment appearing to the 
court to be erroneous, it did not 
warrant. the payment; ſo judg- 
ment was againſt the defendants 


Poge 297 
Foreigner. 340 


See Limitation and Statutes 145 


Dabcas Cozpus. 


H E court of Common Pleas 
has a general juriſdiction to 
grant writs of habeas corpus in all 
caſes whatſoever 172 
The Lord Mayor of London being 
brought to the bar upon a habeas 
corpus; upon the return whereof 
it appearing to the court that he 
was committed to the Tower b 
warrant of the Speaker of the 
Houſe of Commons, for a breach 
of privilege of that houſe; he was 
remanded, the court being of opi- 
nion they had no juriſdiction 
188 
See title Bankrupt 420 


Heir. 


Lands in fee- ſimple muſt deſcend 


to the heir of the whole blood of 
the perſon laſt actually ſeiſed 
thereof 526 
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The father dicd ſeiſed in fee, leaving 
two daughters by his firſt wife, 


and his ſecond wife enfent of 


a ſon; the wife and daughters 
remained in the ſame houſe 
where the father died, then 
the wife received ſome rent for 
the premiſes in queſtion ; ſoon 
afterwards the ſon was born, and 
in his life-time his mother received 
more rent; then the ſon died, ha- 
Ling lived five weeks and three 
days, | 
more rent after his death ; ad- 
judged that the poſthumous fon 
was actually ſeijed, ſo as to take 
the eſtate out of his fiſters of the 
half blood, and carry it to his 
heir of the whole blood P. 516 to 
| 528 

There muſt be expreſs words in a 
will, or a neceſſary implication, 
to diſinherit the heir 


Inquiry of Damages, 


E E title Domages 61 
See title Evidence 15 5 
See title Acplevin 442 


Interett. 


and his mother received 


| 


at law | 


418 


N an af/ump/it upon an account. 


ſtated between merchant and mer- 
chant, the jury may give intereſt 
from the day the account was 
ſtated 205 


When a promiſory note is payable, 


and when money lent becomes 
due; it carries intereſt from the day 
it is payable; for money owing 
ſor goods fold no intereſt ſhall be 


allowed 206 


| 


Joinder in ion. 


A count upon an agreement in 
writing that the plaintiff ſhould 
build a yard in the defendant's 
cloſe, and that plaintiff ſhould en- 
Joy it for life; plaintiff avers he 
built the yard and enjoyed the 
ſame for ſome years as an caſe- 
ment, and aſſigns for breach that 
the defendant wrongfully ob- 
ſtructed him in the enjoyment 
thereof; this count may well be 
joined with a count in trover 


Page 349 


Toint⸗tenants and Tenants in 
Common. 


One tenant in common recovers 
againſt another in ejectment by 


default ; treſpaſs for the meſne 
profits lies 118 


Jurildision. 


A ſet-off reducing the plaintiff's de- 
mand under forty ſhillings, doth 


not affect the juriſdiction of this 
court Tis - 


The juriſdiction of the court of Com- 
mon Pleas to grant writs of habeas 


corpus 18 general 172 

See. title Cui an Pleas am Ha- 

beas Co;pis 188 
Leaics. 


N aſſignee of a leaſe aſſigned 

to him by an adminiſtrator 1s 

not obliged to make a profert in 
curiam of the letters of admini- 
{tration 3 
A man 


* 
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A man poſſeſſed of à term for years 
in right of his wife, as executrix 
of her former huſband bas power 
to grant and convey the ſame 


Page 277 


Limitation of Eckates and SUits. 


J. R. ſurrendered copyhold-lands to 
the uſe of M. A. whom he then 
intended to marry, and the heirs 
of their two bodies lawfully to be 
begotten, and for default of ſuch 
ifſue, to the uſe of the right heirs 
of the ſaid J. R. reſolved that M. 
A. took an eſtate for life, with a 
contingent remainder to the heirs 
of the body of her and her intend- 
ed huſband 125, 144 

The ſtatute of limitations cannot be- 
gin to run againſt a plaintiff who 
is a foreigner until he comes into 
this realm 


145 
See Oev:te 237, 241 
See Debt 250 
When an action is limited by a ſta- 


tute to be commenced within a 
certain time, a capras ad reſponden- 
dum ſued out within that time may 
be produced in evidence at the 
trial to prove that the action was 
commenced in due time 465 


Mutual Debts and Demands, | 


Judgment in B. R. was or- 
dered to be ſet off againſt a 
judgment in C. B. and the ba- 
lance due to the plaintiff to be 
paid by the defendant in the C. B. 
on the motion of that defendant 


| 390 
See Tyriſdifiion 4.8 


Notice. 


OrTleE of a declaration 
being filed, whether neceſ- 
ſacy or not, where bail is put in 


Page 147 
Obligation. 
| S* E title Bond 50 
Pauper. 
8 E E Coffs 
Pleas and Pleadings. 


In debt upon an obligation againſt 
the executors of an executrix, 
the defendants plead fully admi- 
niftered except goods to the value 
of ten pounds. The plaintiff re- 
plies and prays judgment as to 
the 10 J.; and further ſays, that 
on the day of ſuing forth the 
original writ the defendants had 
goods of the teſtator to the value 
of the reſidue of the debt over 
and above the ſaid 10 1. and con- 
cludes with an averment; this 
was held to be a good replication, 
though it was objected that the 
plaintiff ought to have accepted of 
the 104. and prayed judgment for 
the ſame, and of aſſets in futuro 
quando acciderint; or ought to 
have replied fingly that defen- 
dants had aſſets in their hands 
ultra the 101. and to have gone 
to iſſue thereupon 52, 56, 57 


It is a fundamental rule, that where- 
ever a particular ęſtate is pleaded, 


2 


it 


eee ͤů _ 
G S 3 


* 


# + 
1 


— 
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it muſt be ſhewn, and derived out 
of and from the fee /:mple ; ſee 
the good reaſon tor this rule P.72 
See SCOTT 113, 114 
The defendant cannot plead mon 
alſump/jit to all the counts, and a 
tender as to part ht I 145 
See Traverſe and Quare Impedit 
234 

Where you plead over, you cannot 


object to want of form 297 
See mint tien 2 


Aſſumpſit by Jack on againſt Harriet 


Ford, the plea in bar beginning 
thus, (vig.) and the faid Ann 
i hite who is ſued by the name 
of Harriot Ford, Sc. was held ill 
upon ſpecial demurrer 413 
Declaration in treſpaſs for taking, 
driving and carrying away the 
plaintiff's hog | 20 
1# Plea not guilty and iffue thereon ; 
24 Plea in bar that the defendants 
took the hog damage fraſant 
Replication tothe ſecondples,that after 
the taking and impounding the 
. hog, the defendants converted the 


| hog to their own uſe 21 
Demurrer to the replication ibid. 
Joinder in demurrer 22 


Declaration in an action upon the 
caſe, upon a warranty of a mare to 
be ſound when ſhe was lame 40 
Declaration in debt upon an obliga— 
tion againſt the exccutors of an 
executrix of the obligor 
Delendants crave and ſet out the oper 
of the obligation and condition, 
and firſtly plead payment by the 
. executrix after the day 
2d Piea, that the plaintiff and the 
executrix did account together, 
and that he was in arrear ind in- 


debted to the plaintiff in 466 /. 


_ 
* 


for which ſhe gave him à bond 


— 


and warrant of attorney te confeſs 
Jadgment, which he received, had 


ibid. 


u. 


* 


| 


| 


| 


| 


and accepted in full ſatisfaction of 


the money due on the bond, which 
judgment was entered of record; 
and a writ of fer: facias was exe- 
cuted upon the goods of the exe- 
cutrix for the debt and damages 
on Page 53, 54 
3d Plea, like the ſecond, except that 
it doth not ſet forth a fer! Facias 
iſſued and executed 55 
4th Plea, plene adminiſtravit except 
goods to the value of 10 J. 
Replication to the firſt plea, that the 
executrix did not pay the money 
after the day, and concludes to 
the country 55 
Replication to the ſecond flea, that the 
plaintiff did not receive and ac- 
cept the bond and warrant of at- 
torney to confeſs judgment in ſa- 
tisfaction; and concludes to the coun- 
try 8 56 
The like replication to the third plea 
bid. 
Replication to the fourth plea. The 
plaintiff prays judgment as to the 
10 J. in the defendant's hands; and 
further ſays, that on the day of 
ſuing forth the original writ, the 
defendants had goods of the teſta- 
tor to the value of the reſidue of 
the debt, over and above the ſaid 
10 J. and concludes with an aver- 
ment 56, 57 
Declaration in treſpaſs quare clauſum 
Jregerunt, and trod down and con— 
ſumed the graſs and corn, and 
reaped, cut down and carried away, 
Sc. the grafs and corn 66 
24 Count for mowing, reaping and 
carrying away, Sc. other graſs 


and corn ibid. 
2d Count go the like effect ibid. 
1% Plea, the general iſſue 67 


A Pea in bar, as to breaking the 
cloſes, ſpoiling the graſs, and eat- 
ing up other graſs, and with carts, 
&c. ſpoiling the ſoil of the cloſes, 
defendants tay, that one P, K. be- 

| fore 
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fore the time when, Sc. was in- 


mainder of a term of ninety-nine 
years determinable upon the death 
of the ſaid P. K. who demiſed the 
ſame to the defendant J. V. to 
hold the ſame for one year, and 
ſo from year to year ſo long as it 


ſhould pleaſe the ſaid P. K. and | 


the defendant J. V. and the eftate 
and intereſt of the ſaid P. K. 
* ſhould continue therein; by vir- 
tue of which demiſe the ſaid J. 
V. entered and was poſſeſſed, the 
ſaid P. K. being then living, and 
his intereſt ſtill continuing there- 
in. And being ſo poſſeſſed the 
ſaid J. before the times when, 
Sc. ploughed and ſowed the ſaid 
cloſes with corn. And the ſaid 
P. K after the ſaid J. V. had ſo 


ploughed and ſowed, and before he | 


had reaped and carried away the 
corn, and before the end of the 
faid ninety-nine years, and before 
the ſaid time when, &c. died, 
And ſo the defendants juſtify the 
entering into the cloſes and reap- 
ing and carrying away the corn, 
and excule themſelves for treading 
&c. a little graſs upon that oc- 
caſion | Page 67 
The plaintiff demurs, and ſhews for 
cauſes of demurrer, 1/. That the 
defendants have not ſet forth the 
commencement of the ſaid term 
of ninety-nine years.— 2dly. 
That the defendants have not 
ſhewn that P. K. at the time of 
the demiſe to the defendant 7. V. 
or before was poſſeſſed of the ſaid 
cloſes, but only that he was in- 
titled thereunto 
The defendants join in demurrer 69 


Declaration in an action of account 
againſt the defendant as being the 
-. ſurviving bailiff of the plaintiff 


3 


rt Plea in bar; the defendant pro- 
titled to the ſaid cloſes for the re- P 


teſting that he never was the 
bailiff of the plaintiff to render an 
account to him, but that 5. S. 
was his ſole bailiff; traverſes 
without this, that he the defen- 
dant and S. S. were the bailiffs of 
the plaintiff, as he hath alleged in 
his declaration Page 74. 
24 Plea in bar; the ſtatute of limi- 
tations w1d. 
34 Plea in bar; that defendant was 
governor of Fort Saint George, and 
that S. S. had the fole manage- 
ment of ſelling the merchandizes 
_ conſigned by the — 75 


Replication to the firſt plea takes iſſue 
upon the 7raverſe 79 
Replication to the ſecond plea ibid. 


Replication to the third plea as to 
parcel of the goods, avers that the 
management of the confignment 
was left to S. S. by agreement be- 
tween the defendant and S. §. as 
joint- factors without the conſent 
of the plaintiff, and this he is 


ready to verify 80 
The like Replication to the third plea 
as to the re/idue of the goods 82 


Rejoinder to the replication to the ſecond 
plea, that the account did not con- 
cern trade and merchandize, and 
theteupon the ſecond iſſue is joined 


Rejoinder to the replication to the 
bird plea as to parcel ; the defen- 

dant ſays, that upon delivery over 
| of the goods to S. S. all concern 
whatſoever of the defendant in 
the care, truſt and management of 
| the goods ceaſed and was at an 
end 84 


The like rejoinder to the replitation . 


to the third plea, as to the re/idue 
of the goods 8 
 Surrejoinder as to parcel of the 


goods, the plaintift fays, that upon 
- 4 - 6 de- 


PR r r 


OO 
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delivery 


care, truſt and management of the 
goods, did not ceaſe nor was at an 
end; and thereupon: the third iſſue 

is joined Page 86 
The like ſurrejoinder as to the re/e- 
due of the goods, and thereupon 
the fourth iſſue is joined 87 
Verdict and judgment quod com- 


putet 88 
Auditors aſſigned and continuances 


89 
Plea before auditors ibid. 
Demurrer to that plea 92 
Joinder in demurrer 93 


Continuances by curia adviſare vult 
, wid. 
Final judgment for the plaintiff 94 
Satisfaction acknowledged ibid. 


A declaration in caſe againſt certain 
_ juſtices of the peace of Surry, for 
refuſing to grant a licence to the 
plaintiff to keep an inn and an 
alehouſe 123 


Declaration with a continuando quare 
clauſa fregerunt, ceperunt, et aſpor- 
taverunt, Sc. , 127 

1 Count, for breaking and entering 

the plaintiff's cloſes, ſpoiling the 

graſs and corn, and with cattle, &c. 

and for mowing, cutting and car- 

rying away the ſame, and with 
' carts, Cc. ſpoiling the plaintiff 's 

' fall 128 

2d Count, for mowing and cutting 
graſs and corn of the plaintiff, and 
carrying it away ibia. 

3d Count, for taking and carrying 
away other graſs and corn of the 
plaintiff 
1f Plea. Not guilty, to the whole 

declaration 129 

2d Plea. As to breaking and en- 
tering the cloſes in the declara- 


tion, treading, Sc. the graſs, 


ibid. 


over of the goods to S. S. 
all concern of the defendant in the 


| 


and eating, &c. the other graſs 
with cattle, and with carts, &c. 
ſpoiling, &c. the foil ; defendants 
plead in bar, that before 'any of 
the times when, &c. one C. H. 
was ſeiſed in fee of the cloſes in 
which, &c. and by indenture de- 
miſed the ſame to FJ. K. for 
ninety- nine years, if P. K. and 
M. K. or either of them ſhould 
ſo long live, to begin immediately 
after the death of E. M. Ge. 
whereby J. K. became intitled to 
the ſaid cloſes, expectant on the 
Death of E. M. Sc; that after- 
wards, and before any of the 
times when, Cc. the ſaid E. M. 
died, Sc; and J. K. afterwards 
entered upon the ſaid cloſes and 
was poſſeſſed; and the ſaid M. K. 
afterwards died. And the defen- 
dants further ſay, that J. K. af- 
terwards and before any of the 
times when, &c. made his vi 
and the ſaid P. K. his executor, 
and died poſſeſſed of the ſaid 
cloſes; by which P. K. entered 
and was poſſeſſed ; and before any 
of the times when, &c. demiſed 
the ſame to the defendant J. V. 
for one year, and ſo from year to 
year as long as the eſtate of P. K. 
ſhould continue. By virtue whereof 
J. V. entered and was poſſeſſed, 
and during the life of P. K. 
ploughed and ſowed the cloſes 
with corn, &c, and before the 
ſame was ripe and fit for reaping, 
P. K. died, whereupon his ſaid 
demiſe to J. V. ceaſed, and he 
delivered up poſſeſſion to the plain- 
tiff to whom the ſame belonged ; 
and when the corn was ripe, the 
defendants entered and reaped, &c. 
and ſo excuſe the treſpaſs by ta- 
king the emblements Page 129 
Replication to the plea in bar, as to 
part of the treſpaſs, viz. in Wall 
Park 
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his heirs, Sc. to re-enter. 


that 


And as to the ſame 


Park and- The Three As the 

plaintiff confeſſes that C. H. was 
File in fee, and all the reſt of the 
plea until the time of delivering 
poſſeſſion to the plaintiff of the 
but the 
plaintiff further ſays, that in the 


cloſes in which, Ce; 


9 leaſe from C. H. to J. K. it 
is provided, that if the ſaid J. K. 
Nieuld let the premiſes otherwiſe 
than from year to year, and that 
only to paſture and not to tillage, 
it ſhould be lawful for C. H. and 
And 
the plaintiff further ſays, that the 
ſaid C. H. after making the faid 
loeaſe, and before any of the times 
when, Sc. being ſeiſed in fee of 
the rever/on, made his will and 
deviſed the ſame to one V. H. in 
fee, and afterwards died ſo ſeiſed; 


whereby V. H. became ſeiſed, and | 


before the firſt time when, &c. 
bargained and fold to the plaintiff, 


by virtue whereof, and the ſtatute | 


of uſes, the plaintiff was poſſeſſed 
of the reverſion; and being ſo 
.. poſſeſſed, the ſaid V. H. re 
| leaſed the premiſes to theplain- 
tiff in fee; by virtue whereof, and 
the ſtatute of uſes, the 
was ſeiſed in fee, and was ſo ſeiſed 
at the time of the ending of the 
leaſe to the ſaid 7. K. and that 
P. K. had no /icence from C. H. 


to /et the cloſes to the defendant 


JW, to tillage, fo that J. . 
wrongfully ploughed, Cc. and 
the defendants of their 
own wrong did this part of the 
treſpaſs in the declaration. And 
this, Sc. Page 132 
plea in bar as 
to breaking, Cc. the re/idue of the 
ſaid cloſes, the plaintiff replies, 
and confeſſes that C. H. was ſeiſed 


in fee, and the reſt of the plea un- 
til the delivering up poſſeſſion of 


time when 
Cloſes and ſowed the ſame with 


plaintiff 


t Copnizance. 


2 the; mbdue. of: the lach, tothe 


plaintiff; but further ſays, that 
the plaintiff before and at the 


end of the ſaid leaſe of ninety- 
nine years, and before and at the 
time of the defendant 


| quitting poſſeſſion, was and. {till 


F.W.'s 


is ſeiſed in fee, and that defen- 
dants of their own wrong did the 
treſpaſs; and traverſes, Without 
this, that P. K. was living at the 
J. V. ploughed the 


Corn 


Page 136 


Rejoinder to the firſt part of the re- 


plication, confeſſes the prouiſo in 


the leaſe for ninety-nine years, and 


that C. H. deviſed the rever/fion to 
W. H. and that V. H. bargained, 
ſold and releaſed the ſame to 75 
plaintiff, and confeſſes the 

part of the replication; but 
defendants further ſay, that the 

laintiff did not re-enter durin 

the term ſubſiſting; and this he 
is ready to verify, Sc. And as to 
the other part of the replication, 


the defendants ſay, that at the 


time of ploughing and ſowing, 
P. K. was living, and conclude to 


the country; and thereupon iſſue 


is joined I 


7 
The plaintiff demurs generally to the 


rejoinder, as to the cloſes called 
Wall Park and The Three Pieces; 
and the defendants join in de- 
murrer 139 


Declaration in replevin, for taking 


the plaintiff s cattle 155 
The defendant, as 
bailiff to J. V. S. acknowledges 
the taking the cattle an, the place 
in which, &c. becauſe he ſays, 


that the place is a waſte or com- 


mon of forty acres in the pariſh 
of V. and manor of VV. and that 
within 


is 
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within the manor, from time 
whereof, Sc. there has been an- 
other common, called V. D. of 
which manor the ſaid J. W. S. at 
the ſaid time when, Sc. was ſeiſed 
in fee, and preſcribes in a gue 
eſate for a court-leet, and that 
there has been a cu/!om for the 
court-leet to make bye-/aws for the 
preſervation of the commons within 
the manor, and to impoſe penal- 
ties on the farmers and tenants of 
the manor, for breach thereof ; 
and that the faid 7. W. S. and all 
thoſe, c. from time whereof, &c. 
have demanded, received and ta- 
ken from the perſons offending 
againſt ſuch bye-/awws, the penalties 
incurred for breach thereof; and 
on non-payment, to diſtrain the 
cattle of ſuch farmer or tenant in 
any place within the manor ; and 
that at the Jeet held after Michael- 
mas 1764, a bye-law was made, 
which is ſet forth, with a penalty 
for breach thereof, and for acting 
contrary to at bye-law and all 
former bye-laws, and that the 
plaintiff was guilty of a breach of 
the bye-/aw, whereby a penalty of 
35/. was forfeited to the ſaid J. 
V. S. and the ſame not being 
paid upon requeſt, but being in 
arrear, the detendant as bailiff to 
J. V. S. diſtrained the cattle in 
the place in which, &c. being 
within the manor, and juſtly, Sc. 

Page 150 
2d Cognizance is like the firſt, ex- 
cept in laying the cuſtom to make 
bye-laxcs a little different from the 
firſt | 158 
34 Cognizance is different from both 
the others, in laying the cuſtom 


to make bye-/aws 160 
The plaintiff demurs to all the cog- 

nizances, generally 162 

; 


— 


The defendant joins in demurrer 
Page 163 


Declaration in caſe, for ſpeaking the 


following words of a member of 
parliament, (viz.) ] expected to 
* have met George On//ow, but 
find he is not here; for which 
* I am rather ſorry, as I came 
* here with an intention to have 
told him my opinion of him; 
* and if he would have waived 
* his privilege, I would have 
% waived my gown. I know him 
* very well; I have carried let- 
e ters from Mr. On/low to Mr. 
% Wilkes, full of profeſſions of 
*« friendſhip and ſervice, which 
% were never kept; nor indeed is 
« it to be wondered at, ſince it 
* 15 notorious he never kept his 
e word, unleſs where his own in- 
* tereſt was concerned. As to 
A the inſtructing our members to 
obtain redreſs, I am totally 
* againſt that plan; for as to in- 
* ſtructing Mr. On/low, we might 
as well inſtru the winds; and 
* ſhould he even promiſe his 
* aſſiſtance, I ſhould not expect 
* him to give it us” 178 
2d Count. As to the inſtructing our 
„Members to obtain redreſs, 
* am totally againſt that plan; 
*« for as to inſtructing Mr. On/how, 
«« we might as well inſtruct the 
« winds; and ſhould he even 
« promiſe his aſſiſtance, I ſhould 

* not expect him to give it us” 
179 
The entry of an habeas corpus di- 
rected to the Lieutenant of the 
Tower of London, to have the body 
of Braſs Croſby Eſq. Lord Mayor 
of London before the juſtices of 
the bench at Weſtminſter, with the 
return thereof by the deputy lieu- 
tenant of the Tower, and the 
Judgment 


* - 
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judgment of the court thereupon 
1 Page 188 
Declaration in caſe by bill againſt a 
member of parliament, upon a 
writing ſuppoſed to be a 6¼ of 
exchange drawn by the defendant, 
according to the uſage and cuſtom 
of merchants 207 


Declaration againſt the defendant for 
not indemnifying the plaintiff 
who became his bail in an action 
in B. R. at his inſtance and re- 
queſt, and upon the defendant's 
promiſe and undertaking to in- 
demnity him TIS | 

The defendant pleads that he be- 
came a bankrupt, and that the 
cauſe of action accrued before he 


became ſuch 264 
Declaration for diſturbance of com- 
mon of paſture 278 
Plea, not guilty 280 


Declaration in trover. The plaintiff 


claiming a right to cut and take 
ruſhes on a common, cuts five or 
fix loads which the defendants 
take and carry away, and jointly 
convert to their own uſe. De- 


fendants plead not guilty 338 


Declaration in caſe upon an agree- 
ment in writing, that the plain- 
tiff ſhould build a yard in the de- 
fendant's cloſe, and lay out not 
leſs than 20. thereupon; and 

that the plaintiff ſhould enjoy it 
for his life ; the plaintiff avers 
that he did build the yard, 
Sc. and enjoyed the fame for 
ſome years as an eaſement ; and 
aligns for breach that the defen- 
dant wrongfully and injuriouf]y 
_ obſtructed him in the enjoyment 
of his ſaid eaſemenr 348, 349 


2d Cunt in trover 351 
Declaration in debt upon an obliga- 
tion by an adminiſtratriæ 380 


It Plea. Non oft factum ib:d. 


| 2d Plea. Craves ayer of the con- 
dition which is to pay William 
Cooke his executors Cc. 8s. a 
week during his life and his 
wite's life and the ſurvivor ; and 
for the performance of articles of 
agreement which are ſet forth ; 
whereupon the defendant pleads 
payment of the 85. a week ac- 
cording to the condition of the 
obligation, and the articles of 
agreement Pages 380, 381, Ec. 
3d 1 lea to the like effect with little 
variation ; but the defendant ſays, 
that the plaintiff hath not done 
ſome facts, contrary to the ſaid 
articles of agreement 
Replicati:n to the ſecond plea in bar 
concludes to the country 385 
| The plaintiff demurs to the rhird 
plea as being bad in point of ſub- 
{tance wid. 
Joinder in demurrer 380 


0 


Declaration in caſe, upon ſeveral pro- 
miles againſt Harriot Ford; the 
defendant, by the name of Ann 
l pile who is ſued by the name of 

Harriot Ford, pleads nonage. 

The plaintiff demurs ſpeciallß 413 


Declaration in caſe againſt carriers 
for not taking care to carry goods 
from Birmingham to London, ard 
to deliver the fame to S. 7. for 

| the plaintiff's uſe ; breach of te- 


gligence afiigned 429 
2d Count, the like breach 4.59 
34 Count, breach of promiſe aſſigned 

. zbid. 
TW? picas, not guilty, and did not 
promiſe 431 


Declaratiam in caſe againſt the H- 
| me#er of Ipfeoich, for wrongtuily 
keeping and detaining the ptuin- 
tiff's letters directed to him an 
unreaſonable time, which the de— 
{ fendant ought to have delivered 
| to him -—247 


y 4 I F ica, 
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he, Not guilty 444 
L in ca for diſturbing 
the plaintiff in his right of com- 
mon, and right to cut and take 
ruſhes upon the common for litter 
{or his cattle by an antient cuſtom 
Pare 4.50 

Declaration in caſe againſt defen- 
dants paviors under the commiſ- 
ſioners for paving the ſtreets, for 
raiſing the pavement in the front 
of the plaintiff's houſes in Grave!- 
ſanc, by which the paſſage and 
lights to the houſes were obſtruct- 
ws. (oa 401 
Sce Common and Commoners 458 


Entry of a writ of habeas corpus by 
' flat. 32. Car. 2. directed to the 
warden of the Fleet, to bring into 
court a priſoner committed by 
certain commiſſioners of bank- 
rupt, with the wardens return 
thereof 420 


'Ceunt in quare impedit ſets forth that 
- plaintiffs were ſeiſed in fee of the 
advowſen of All-hallowws Honey - 

lane in groſs ; that in March 

1663, they preſented Thomas 


1 4 
„„ 
Cu lis 4 „ 


Hutchinſon, who was admitted, 


Sc. that the Archbiſhop of Canter- 
bury was ſeiſed zu fee of the advoꝛo- 
ſon of Saint Mary le Bow in groſs; 
and that William Taxon then 
archbiſi op in October 1702 colla- 
ted George Smalioood; that the 
ſame archbiſhop was ſeiſed of the 
advawſen of Saint Pancras Sober- 
lane iu fee in groſs ; and in June 
1662 collated Samuel Dillingham ; 
that the three churches were de- 
ſtroyed by fire; and thereupon by 
a ſtatute of 22 Car. 2. it was en- 
acted that the three pariſhesſhould 
be united, and that Boro- church 
ſnould be the pariſh church of the 
three pariſhes, that the reſpective 
patrons of the tliree churches fo 
2 


73 
— — 


— 


united ſhould preſent by turns to 
that church only; the firſt pre- 
ſentation to be made by the pa- 
tron of ſuch of the ſaid churches, 
the endowments whereof were of 
tne greateſt value; by virtue 
whereof the ærchbiſbop and plain- 
. fe became ſeiſed of the advow- 
en of Bow-church and the other 
two in fee as of one in groſs, and 
intitled to preſent to Pow-church 
aforeſaid. That after the Ha- 
tute the church of Bow became 
| vacant by the death of George 
Sma:Wwood, and Archbiſhop San— 
croft in 1679 collated Timothy 
Puller; that the church became 
vacant by the death of Puller, 
and Archbiſhop Tillotſon in 
1693 as in his ſecond turn 
collated Samuel Bradford, who 
was afterwards created biſhop of 
Rocheſter ; and the church thereby 
became vacant, whereby King 
George the firſt by his prerogative 
on the 1oth of July 1720 preſent- 
ed Doctor Samuel Liſle to Boꝛv- 
church with the other two churches 
who was admitted, Ec. and who 
was afterwards created þi/hop of 
Saint Ajaph; whereupon King 
George the ſecond on the 16th of 
April 1744 preſented Doctor News- 
ton in like manner who was ad- 
mitted, c.; that afterwards the 
church became vacant by the re- 
ſignation of Doctor New!/on, and 
is yet void, by reaſon whereof it 
belongs to the plaintiffs, in their 
turn, being the 7hird, to preſent 
a ft perſon, but the defendants 

hinder them Page 21 
The archbiſhop one of the defen- 
dants demurs generally to the de- 

claration 21 
The other defendant pleads that he 
is farſon of the church on the 
preſentation of the archbr/pop; that 
the 


8 
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the plaintif's ought not to have &/2p of Saint Aſeb and King 


their action. He admits the plain-| | George the ſecond preſented Doc- 
tifis were ſeiſed of 7 /-hatlows Ho- tor Newton who was admitted, 
ney-lane, and preſented Hutchinſon; Sc. and afterwards the church 
that the arco//pop was ſellſcd of | became vacant by the reſignation 
Bow-church, and collated Sma!/- of Doctor Newton, by 8 


wood ; that the archbiſhip was] whereof it belonyed to the preſent 
ſeiſed of Saint Pancras Soper-lane,| archbiſhop to prelent in his third 
and collated Diſing ham; that the] urn, and that thereupon he co/- 
three churches were burnt, and| V/ated this defendant before the 
that by the /ature it was enacted | iſſuing of the plaintiff's writ, by 


as in the declaration; and that] reafon whereot this defendant is 
_ thereupon the arch and the ſtill parſon imparſoned, and this, 
plaintiffs became ſeiſed and in-| Sc. wherefore, Sc. Page 217 


came vacan: by the death of Smal- 
wood, as in the declaration; but 


greater vaiue than Saint Pancras 


titled to preſent as in the decla- 
ration, and that Boaw-church be- 


this defendant further ſays, that 


Bow-church was of greater value 


than either of the other two 


churches ; and that the church of 


All-hallows Honey-lane was of 


Soper-lane, Vi. of ſo much re- 


ſpectively per annum; by reaſon 


Sancreoft, on the death of Sn 


whereof the archb:/hop for the time 
being became intitled to preſent 
to Bow-church in the firſt turn, 
the plaintiffs in the ſecond turn, 
and the archbiſhop in the third turn. 
That true it is that Archb:/hyp 


word, did in his firſt turn collate 


Puller; and that the church be- 
came vacant by the death of Pu/- 


to the plaintiffs to preſent in their | 


ler; but that thereupon, accord- 
ing to the ſaid ſtatute, it belonged 


ſecond turn, but that Archbiſhop 
"Tillotſon collated Bradford by 


uſurpation. That Bradford being 
in the jaid church was created 


biſhop of Recheſier, and King 


George the firſt preſented Doctor 


Liſle who was admitted, Sc. 
and Doctor Lile being ſo clerk 


of the ſaid church was created 


The plaintiffs join in demurrer with 
the archbiſhop, and pray judgment 
and a writ to the Sb 220 

The plaintiffs as to the plea of the 
other defendant ſay they ought 
not to be barred, becauſe proteſt- 
ing that All-hallows Honey-lane 
was not at the time of making the 
ſaid flatute of greater value than 
Saint Fancras ; prote ting alſo that 
Archbiſhop Tiliotſon did not ufurp 
upon the plaintiffs. For replica - 
tion the plaintiffs ſay, that the 
church became vacant by the re- 
ſignation of Doctor Newton, and it 
belongs to plaintiffs to preſent iu 
their third turn, yet the defen- 
dants hinder them, without this 
that it belonged to the plaintiffs 
to preſent at the ſecond turn when 
the church became vacant by the 
death of Puller as this defendant 
hath alleged in his plea 

The defendant [the incumbent] de- 
murs to the plaintiff's rep/ication, 
and ſhews for ſpecial cauſe that 
the plaintiffs have not Zraver/ed 
any matter of fact alleged in the 
plea, but have traverſed matter of 
law 221 


The plaintiffs join in demurrer 26:4, 


Count in quare impedit ſets forth that 
the plaintifts were ſeiſed of the ad- 
votoſon 


"—_ 
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dicceſen of the church in groſs, and 


the ſame being vacant in 1765 
they preſented Doctor Burton, 
that in 1771 the church became 
void by the death of Doctor Bur- 
ton, and is ſtill void, and it now 


belongs to the plaintiffs to preſent 


thereto, but the defendants hin- 
der them Page 4.68 
The biſhop pleads that he claims no 
right but as ordinary 469 
The incumbent pleads that he is par- 
ſon imparſonce on the preſentation 
of the preſent King whole title 1s 
deduced from King Charles the 
ſecond, and that the church being 
vacant by the death of Doctor 
Burton, his preſent M.jeſiy pre- 
{ſented the defendant the mncum- 
bent ; without this that the plain- 
tiffs were ſeiſed of the advowyon as 
they have alleged 4 9, 470 
Replication to the plea of the biſhop, 
but writ to the biſhop to ſtay un- 
til the plea be determined between 
the plaintiffs and the incumbent. 
Iſſue is alſo taken upon the in- 


cumbent's fraverſe, and joined, 


and a venire facias awarded 472 
The jury find a ſpecial verdict 473 
to ..83 

Declaration in treſpaſs for breaking 


and entering the plaintiff's houſe, 
and continuing there for fix hours, 
making a great diſturbance and 
affray therein, and wrenching and 
the clofet-doors, | 


forcins open 
12 Wegs, cupboards and 
cabinets of the plaintiff, and the 
goods, chattels, Wares. and mer- 
chandizes of the plaintiff there 
found, toſſing, tumbling, damaging 
and ſpoiling, to the plaintiff's da- 
mage 292 
The defendant demurs, and for 
cauſes of demurrer ſhews theſe 


(vis.) for that the plaintiff hath 


not ſpecified the goods and chat- 


tels, &c. ſuppoſed to have been 
toſſed, tumbled, damaged and 
ſpoiled: and for that the charge 
of wrenching and forcing open the 
cloſet-doors, drawers, cheſts, cup- 
boards and cabinets is not alleged 
with ſufficient certainty, (to wit) 
for that it is alleged that defen- 
dant wrenched and forced open 
the ſaid cloſet- doors, drawers, c. 
and for that the number of the 
clotet-doors, drawers, &c. is not 
ſpecified Pages 292, 293 
The plaintiff joins in demurrer 293 


Declaration in treſþaſs for an aſſault 
and putting out the plaintiff's eye 
with a lighted ſquib conſiſting of 
gun-powder, &c. 403 


Declaration in debt upon an obliga- 
tion againſt one of the ſureties 
therein for honeſty and fidelity of 
a broad-clerk to a brewer 520 

The detendant craves oyer of the 
condition, which is ſer forth, and 
Pieadò firſt that it is not his deed 

21 

He pleads adly, That at the a? of 
the making the obligation, the 
plaintiff carried on the trade of a 
brewer on his own account 07 
without a partner, and until ſuch 
a day and year, when the plain- 
tiff entered into partnerſhip in 
the trade with one J. D.; and 
that all the time the broad- clerk 
ſerved the plaintiff alone, he ſerved 
him honelily, and accounted to 
him juſtly | $32, 533 

The plaintiff replies and aſſigns a 
breach of the condition, that the 
broad-clerk received ſuch a ſum of 
money on the partnerſhip account, 
and did not account for and pay 
the ſame to the partners or either 


of them 354» 355 


I Demurrer 


— — 


AT ABI F of the 


— 


2» Wa 


Demurrer to the replication, and a 

joinder in demurrer Page 355 

Judgment for the defendant that the 
breach aſſigned is not within the 
condition 


Declaration in a writ of right patent. 


Plea the general iſſue, whereupon | 


the mi is joined upon the mere 
right 419 
The whole proceedings in a writ of 
right patent 541 to 564 


Poſtmaſter. 


N action upon the caſe. lies 
againſt the deputy-poltmaſter 

of Ip/wich for wrongfully keeping 
and detaining the plaintiff's let- 
ters directed to him, an unreaſon- 
able time, which the defendant 
ought to have delivered to him at 
his place of abode in Iich 
| 443 


Poſſeſſio ſratris, &c. 


Some doctrine upon this ſubject 
$16 to 528 


See Heir. 


Pꝛacice. 


After time given to the defendant to 
juſtify his bail, and a rule to 
plead iſſuably, &c. a plea of a re- 
covery in B. R. was ſet aſide with 
coſts 33 

See title Natitce 147 

A Declaration on a ſcire facias to re- 
vive a judgment returnable the 
laſt return of a term, may be in- 
titled of the ſame term generally 


154 


Principal Matters. 
| 1 5 
Pꝛiſoner. 


While a treaty ſubſiſts between the 
plaintiff and the defendant who is 
a priſoner, the plaintiff is not 
| obliged to declare againſt him 
within two terms according to the 
rules of the court Page 445 


| 


Pꝛoceſs. 


You cannot take any advantage of 
the irregularity of proceſs without 
having it returned and before the 
> A 58 

The reaſon why proceſs for and 
againſt an attorney is made re- 
turnable on a day certain, is be- 
cauſe of his daily attendance in 
court ib d. 

The plaintiff declares in an action 
qui tam, Cc. upon a capias ad re- 
ſpondendum ſued out in his own 
name only, and well enough 141 


Pꝛokert. 


See title Bills of Exchange and 
Miamiſarp Notes I 
An aſſignee of a leaſe, aſſigned to 
him by an adminiſtrator is not 
obliged to make a profert in curiam 
of the letters of adminiſtration 
Caſes cited to ſhew where a DT. 
in pleading. is or is not obliged to 
ſhew to the court a deed in wri- 


ting 101d. 


Pd ꝛoteſtando. 
The nature and effect ofa proteſtation 


in plcading 109, 110 


7 K What 


0 n —— y 
*. * 3 "A 4 


, f X 1 3 
„p . oo „„%ö. ũũ,ð—Fc ᷣͤ r ar «s 


— —— 4 eee „ XT„i—: • ; — — z—U 
5 ** 1 — 
4 - * ——_ — 


13 K* 


0 — 
* — 
. 

— + 


b - — — 


_ATABL 


2 


What cannot be taken by proteſtation 


in pleading Page 116 


P2ovifo. 


A proviſo in a leaſe to re-enter for a | 


condition -broken, can only ope- 
rate doring the term, and vaniſh- 
eth when hat ends 140 


Quare Impedit. 


0" E the pleadings at full length, 
beginipg page 314. Three ob- 
jections were taken to the count, 
1ſt, That it is not alleged therein, 
that the plaintiffs were ſeiſed of 
the advowſon to preſent as in their 
third turn. 2dly, That the plain- 
tiffs have not ſhewn any title to 
the third turn. zdly, That this 
is not the zhird turn. Which 


232 
Prerogative preſentations cannot bo 
conſidered as turns, or deprive a 
patron of his 7urn, for a preroga- 
tive preſentation upon the promo- 
tion of an incumbent to a biſhop- 
rick is by act of law, which can- 
not operate to the injury of a third 
perſon 232 
Long acquieſcence is evidence of an 
agreement to preſent in the order 
and rotation of turns as alleged in 
the count 234 
„ Without this, that it belonged to 
ve the plaintiffs to preſent to the 
church at the ſecond furn, 
when the ſame became vacant 
by 
«© defendant hath alleged in his 
« plea,” is a good and material 
« fraverſe. It is a traverſe of a 
matter of right reſulting from 


cc 
46 


C 


* 


objections were all over- ruled 231, 


the death of T. P. as the 


| former , 


— 


fats, and not of matter of law 


only e 1:0: Page 234 

See Pleas and Pleadings 473 to 

A n 483 
Re-entry, 

Oer title Pꝛoviſo 140 


Revlevin. 


For taking his cattle in the road; 
avowry for damage-feaſant in the 
Four Acres, ſo took them there, 

and drove them along the road to 
impound them; plea in bar, that 
the road is not parcel of the Four 
Acres. Upon demurrer, the a- 
vowry is well enough, and the 
plea in bar is ill. 295 

In replevin, the jury at the trial omit 
to aſſeſs the avowant his damages, 


a writ of inquiry ſhall iſſue 442 
Return. 
See Attoꝛney 58 
Revocation. 


A common recovery ſuffered by te- 
nant for life, with remainder to 
_ truſtees to preſerve contingent re- 
mainders, remainder to the ſame. 
tenant for life in fee; is a revo- 
cation of a will 1 6 
A ſubſequent vi of lands which 
doth not appear, but it being 
found by a ſpecial verdict, that a 
different diſpoſition was made 
thereby, but in what: particulars 
1s unknown to the jury ; was ad- 
judged to be a revocation of the' 


497 
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See Mlcas and Pleadings Pager 419, 4 


5 541 
Scire Faclas. W 


Declaration on a Fire ſaciat 
returnable the laſt return, 
may be intitled of the ſame term, 


generally | 154 
Sellin. | 


The moment a poſthumous ſon is 
born, his mother becomes his 
guardian in ſocage, and ſhe being 
in poſſeſſion of the lands whereof 
his father died ſeiſed; the infant 
ſon ſhall be thereby deemed ac- 
tually ſeiſed, ſo as to take the 
lands out of his ſiſters of the half 
blood, and carry them to his heir 


of the whole blood 527, &c. 

See Heir 516 to 528 
"> - 
Set · off. | 

See title Mutual Debts o2 De- 

mands 396 
See title Juriſdiftion 48 

| Sheriff, 


of A. inſtead of the goods of B. 
by his bailiff upon the ſheriff's 
warrant upon a feri facias 309 


Slanderous Mozds. 
« He is no more a lawyer than 
the devil,” ſpoken of an attor- 
ney, are actionable 59 


3 


| | The ft. 48 5 Ann. c. g. ſect. I. 
Treſpafs vi ef armis lies againſt the 
high-ſheriff for taking the goods | 


| Private acts of parliament muſt be 


The following words ſpoken, of. a 
member of parliament, vis. i 
4 to inſtructing our members to 
„obtain redreſs, I am totally 
b © againſt that plan: for as to in- 
* ſtructing Mr. Onflow, we might 
<< as well inſtruc the winds, and 


| © ſhould he even promiſe his aſ- 


* fiſtance, I ſhould not expect 
* him to give it us - are not ac- 
* tionable. Page 177 


Statutes. 


other print, will intitle himſelf to 
the benefit of the /atute 8 Geo, 2. 
c. 13. made for the encourage- 
ment of the arts of deſigning, en- 
graving and etching prints; and 
ſecure his property, he muſt en- 
grave both his xame and tbe 


plate, and print the ſame on the 
print 60 


In a declaration upon the fat. 9 
Geo. 1. c. 22, it was alleged 


+ that two ſtacks of oats of the 
plaintiff were ſet on fire felontouſly, » 


and well enough ; although it was 

objected, that it ought to have 

been ſaid unlawfully and maliciouſly, 

which are the words of the n, 
31 


muſt have a liberal conſtruction, it 
being made for the beneſit of trage 


The ſtatute of limitations can never 
begin to run againſt a foreigner, 
until he comes into this realm 


145 


conſtrued according to the rules 
and principles of the common 


| law 


496 
Surplulage. 


If the proprietor of a mezzotinto, _ 


| the firſt publiſhing thereof, on the 
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Surplulage. 
See Amendment Page 43 
Time. 
a E Ejetment 274 
Tithes. ; 
See Covenant 25 


Tithes have every property of an in- 
Heritance in land, except that they 
lie in grant and not in livery : 39 


T zaverle. ; 
Matters of law, or rather matters of 
rigbit reſulting from facts, are 


traverſablè; whether one obtained 
a church by fmony, is traverſable ; 
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The defendant preſcribes for a way 


What ſhall be conſideted in tre (i5uſe 


whether one is ſeifed in fee or in | 
tail, is traverſable 234 
See Komintſtration 2 


Tzeſpals. 


Treſpaſs for getting the plaintiff's 
2. with child, per quod ſer- 


warrant upon a fer fag 
One was arreſted by. :. (9125 ad ͤ re- 
Spondendum, teſtas in Trinity and 


Ry 


| Treſpaſs lies for the meſne profits, 


where one tenant in common re- 
covers againſt another in ejectment 


Page 118 


If a man turns his cattle into Black- 


acre, where he has no right, and 
they eſcape and ' ſtray into my 
cloſe for want of fences, he can- 


not excuſe himſelf, or juftify for 


his cattle treſpaſſing in my cloſe 
| 126 


over the cloſe in which, c. and 
is not critically exact in ſetting 
out the /erminus a quo in his plea; 
yet it ſeems” well encugh efter a 
verdict, 'the merits having been 
tried 72 


as matter of aggravation 22.7, 1 
need not be pirncu ry ont 
in the declararic:: 294 


Tretpaſs v1 ef 4 +77 +. s againſt the 
high-ſherit {+ ing the 


| goods 
of . inc: goods of B. 
by his bainb, pen the thariff's 
309 


returnable in Hilury term follow- 
ing, the writ was ſet aſide as void. 
Treſpaſs for falſe impriſonment 
lies againſt the plaintiff in that 
writ, and he cannot juſtify under: 
a void or irregular writ 341 


vitium amifit, well lies; although | If a ſerjeant at mace in London arreſts 


ſhe was thirty years of age, and 
50 J. damages are not exceſſive, 
though the plaintiff's loſs might 
not really amount to 20s. 18 
In treſpafs for taking the plaintiff's 
hog, and converting the ſame to 
the defendant's uſe; the converſion 
is only matter of aggravation, and 
need not be juſtified or anſwered, 
for the converſion is not a treſpaſs 


vi et armis 22 


one and refuſes to accept bail, an 


action upon the caſe lies, (perhaps) 
but not treſpaſs vi et armis for 
impriſonment 343 


Treſpaſs vi et armis for falſe impri- 


ſonment as well lies againſt ap at- 
torney (as againſt his client) who 
ſues out at the ſuit of his client an 


illegal writ of capias ad /atisfa- 
ciendum againſt a defendant, and 


cauſes 


1 


— 
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cauſes ſuch defendant to be im- 
priſoned thereupon P. 308 to 379 
Treſpaſs vi et armis againlt defen- 
dant for an aſſault and putting out 
the plaintiff's eye. 
the caſe were, that the defendant 


threw a lighted ſquib from the 


ſtreet into the market-houſe at M 
which fell upon the ſtanding ere 
of V. F.; that one 7. V. to pre- 
vent injury to himſelf and to the 
wares of V. J. inſtantly took the 
ſquib and threw it acroſs the 
inarket-houſe, when it fell upon 
the ſtanding here of J. R. who 
to ſave himſelf and his goods from 
being injured, threw it to another 
part of the market-houſe, and 


thereby put out the plaintift's eye 


403 
Treſpaſs lies againſt an Exciĩſe- officer 


for breaking and entering the 


plaintiff's houſs under a warrant 


of the commiſſioners of Exciſe | 


obtained upon the defendant's own 
information, that he ſuſpected 
teas were Concealed in or about 
the plaintiff's houſe; where the 


defendant did not find any teas 
344 


concealed 


T1ial., 


A new trial was granted, although 


there was evidence on both ſides, 
becauſe all the witneſſes ſubſcrib- 
ing to a general releaſe were not 
called and examined 38 
There are caſes where the court will 
grant a new trial although there 
was evidence given on both ſides 


A new trial was refuſed to be 
granted, although the chef juſtice 
reported that. the ſtrength of the 
evidence was againſt the verdict 


45 


. 


The facts of 


4 


— 


A new trial is never granted in ac- 
tions upon penal-laws Page 59 
See title vtornte 6 
A new trial was granted to the plain- 
tiff without coſts, he having been 
improperly nonſuited 146, 338 
In treſpaſs, the defendant preſcribes 


Se. and miſtakes the terminus a 
quo in his plea: verdi& for the 
defendant; the court refuſed to 


ing been tried 272 


Tuover. 


One claiming a right to cut down 
wood, cuts it down ; although he 
has no legal right to this wood, 
yet by cutting thereof he gains 
ſuch a property therein, that tro- 


takes it away 336 
Trover or Treſpaſs ibid. 
See title Adion upon the Caſe 146 
See title Joinder in Action 349 


e 


Uemte. 


HERE the venue laid in 
the declaration ſhall refer 


to the county in the margin of 
the declaration 


TUrcrdit., 


A verdict cures a defe in ſetting 
out a title, but it cannot cure a 
defective title 275 

After a verdict where the defendant's 
name 1s put in the count inſtead 
of the plaintiff's name, the court 
will reject the defendant's name as 
ſurpluſage 43 


7 L GUiury, 


for a way over the cloſe in which 


grant a new trial, the merits have 


ver lies againſt @ ſtranger who 


339. 
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Aſury. 


One lends 1001. and takes 61. 55. 
ſor the intereſt thereof for three 
months by way of advance at 


— 


Witneſs, | 
A Factor who ſells for the aint 


and is to have 1s. in the pound, 
is a good witneſs to prove the 


| the time of lending, the penalty| contract and fale Page 40 
4 is that inſtant incurred, and the 
5 action muſt be broug! it within a| See Tytal 38 
year next aiter that time, by the | 
| flat. 31 Elia. c. 5. ſet. 5. 
Page 250 Urit. 
Uſury well conſidered, _ what it 
is 259 to 262 | See Attoꝛney 58 
— What (hall or fl - ſhall pot be: adjudged | See Pꝛocels 141 
1 uſury. upon cn 390 | See Scire Facias 154 
| See Bankrupt 262 | 
\ There ought to be fifteen days be- 
COLL, tween the teſte and return of a 
Coll aan, ol capias ad reſpondendum 4 54. 
S* Revocation 497 
f e See Right Patent 419, 541 
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Uſury, 


One lends 1001. and takes 61. 55. 
ſor the intereſt thereof for three 
months by way of advance at 
the time of lending, the penalty 
is that inſtant incurred, and the 
action muſ: ve brought within a 
year next aiter that time, by the 


| fiat. 31 Elis. c. 5. ſed. 5. 


| Page 250 

fury well conſidered, and what it 

is 259 to 262 

— What ſhall or ſhall got be adjudged 

uſury upen Contracts 390 

See Baͤnkrupt 202 
Vill. 

WP Revocation 6, 497 


Witneſs, 
A ſactor who ſells for the plaintiff 


and 1s to have 1 s. in the pound, 
is a good witneſs to prove the 


contract and fale Page 40 
See Tal 38 
TWirit, 

See Attoꝛney | 58 
See J2;oceis 141 
See Scire Facias — ku 


There ought to be fifteen days be- 
tween the teſte and return of a 


capias ad reſpondendum 454 


See Right Patent 419, 541 
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